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A CALL FOR COMMON SENSE 


\While we are in absolute sympathy and accord with every effort of 
the legal profession to purge its ranks of ambulance chasing and similar 
unethical practices, we cannot help but feel that in some instances the 
zeal for purification overrides common sense. 


We never could see why a lawyer should not advertise, particularly 
if he has had occasion to specialize in some particular field of the law, 
such as constitutional law, wills, railroads, banking or insurance. 


When a bar association makes such rules that it is impossible for 


lawyers even so much as to publish their name and address where it will 
be seen by people likely to need their services, we believe that the consti- 
tutional right of such lawyers as individuals has been seriously impinged. 
The denial of this right not only works a hardship upon the lawyer who is 
legitimately engaged in insurance practice, for example, but it makes. it 
extremely difficult for insurance companies or others actually needing 
his services, to render contractual service to their policyholders. 


The following correspondence is an example in point. 


April 9, 1937. 
The Insurance Law Journal, 
27 Cedar Street, 


New York City, N. Y. 
Attention: L. Alexander Mack, Publisher 


Dear Mr. Mack: 


By the memorandum incorporated in the March issue of the Insurance Law 
Journal, under the attorneys’ listing for the state of Missouri, we note that it 
is unethical for Missouri attorneys to avail themselves of listings in law direc- 
tories or law lists. We assume that such publications are not, in fact, being 
made. 

In this situation, can you advise what the Missouri Bar Association would 
recommend as to a method of selection of attorneys to be followed by the Home 
Office Claim Department of an insurance company not maintaining a claims 
branch in Missouri and whose policyholder might be involved in an accident 
in that state. 7 

If you are not in a position to answer this question, can you inform us as 





to what duly accredited officer of the Missouri Bar Association might provide 
an informative answer? 

Very truly yours, 

(sig.) F. B. Hawley, 

Claims Attorney. 

National Grange Mutual Liability Co., 

National Grange Fire Insurance Co 

Rural Underwriters, Inc. 


* * * 


April 12, 1937, 
Mr. Boyle G. Clark, 
Chairman of Advisory Committee, 
Supreme Court of Missouri, 
Columbia, Missouri. 
Dear Sir: 

I have received an inquiry from a large group of insurance companies in 
the East to which I am unable to give a satisfactory reply. The inquiry is as 
follows: 

(Here follows a transcript of the above letter.) 

I would appreciate a reply which would be satisfactory to the inquirer, 
and if possible, one that I may be permitted to publish in The Insurance Law 
Journal for the benefit of other insurance companies confronted with similar 
situations. 

For your information I am enclosing a page from The Insurance Law 
Journal list of lawyers containing the memorandum referred to in the afore- 
said letter. 

Respectfully yours, 
(sig.) L. A. Mack, 
Publisher. 


April 14, 1937. 
The Insurance Law Journal, 
27 Cedar Street, 
New York City, N. Y. 
Gentlemen: 

I have your letter of April 12th with reference to inquiry from insurance 
companies to you regarding selection of lawyers. I also have a copy from your 
Insurance Law Journal of a page carrying the Missouri reference. I think 
your Missouri reference covers the situation. The ruling referred to was made 
by the State Bar Committee appointed by the Supreme Court of Missouri and 
not by the Bar Association. 

I note in your reference to Missouri you state that inquiries as to attorneys 
in Missouri will be answered on request. I don’t know what more you can say 
under our rules or what more you can do.. 


Sincerely yours, 
(sig.) Boyle G. Clark. 


Simmered down to brass tacks the great state of Missouri and all 
the insurance companies are actually dependent upon the trade press to 
supply this information. Come one, come all, subscriptions are welcome! 


L. A, 
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LIFE 


AMERICAN LIFE INS. CO. v. STEWART et al. (Two Cases). Nos. 440 and 441. 
Argued Jan. 15, 1937. Decided Feb. 1, 1937. 
57 Supreme Court Reporter 377. 
1. FRAUD. ‘ 

Fraud in procurement of life policy is provable as defense in an action at law 
upon policy; resort to equity being unnecessary to render that defense available. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. CANCELLATION. 

As regards insurer's right to bring suit in equity to cancel life policy because of 
fraud in procurement, “contest” within purview of provision of policy that it should 
be noncontestable after certain time, means present contest in court, not notice of 
repudiation or of contest to be waged thereafter. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

3. CANCELLATION. 

Insurer can maintain equitable suit to cancel life policy because of fraud in 
procurement where insured dies during noncontestable period, since beneficiary, by 
postporfing action on policy until after noncontestable period expires, might defeat 
insurer's right to contest policy because of fraud. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

4. CANCELLATION. 

Where insured died during contestable period of life policies, suits in equity to 
cancel life policies because of fraud in procurement, brought nearly 1% years before 
contestable period expired, held maintainable by insurer, as against contention 
that, even if equitable relief was available, insurer resorted to it at too early a time. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

8. CANCELLATION. 

Suits in equity for cancellation of life policies because of fraud in procurement 
held not required to be dismissed because of fact that, subsequent to filing of bills 
and before expiration of contestable period, beneficiaries brought suits at law on 
policies. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

12, ACTION. 

Trial court, in determining whether to hold one lawsuit in abeyance to abide the 
outcome of another, must weigh circumstances, such as condition of court calen- 
dar, and whether one party was precipitate, or other party dilatory, and must weigh 
benefits which would be derived from holding one suit in abeyance, against hardship 
such action would cause, and ascertain a balance, 

(For other cases, see Insurance, Vee. Dig. § 228.) 

On Writs of Certiorari to the United States Circuit Court of Appeals for the 
Tenth Circuit. 

Suits in equity by the American Life Insurance Company against Reese Smith 
Stewart, Junior, and another, and against Ora Inez Stewart, individually, and as 
executrix of the estate of Reese Smith Stewart, deceased. Decree for the plain- 
tiff was reversed and remanded with instructions by the Circuit Court of Appeals 
(80 F.(2d) 600], and rehearing was denied [85 F.(2d) 791], and the plaintiff brings 
certiorari. 

Reversed and remanded for proceedings in accordance with opinion. 

Messrs. Wm. C. Michaels and Charles M. Blackmar, both of Kansas City, Mo.. 
and Earle W. Evans, of Wichita, Kan., for petitioner. 

Mr. Charles G. Yankey, of Wichita, Kan., for respondents. 

Mr. Justice Carpoza delivered the opinion of the Court. 

_ In these cases suits have been brought for the cancellation of policies of life 
insurance on the ground of fraud in their procurement, the policies providing that 
oy shall cease to be contestable unless contest shall be begun within a stated time. 
ee to be determined is the existence, in the circumstances, of a remedy 
ea ere? 23, 1932, petitioner, a Colorado corporation, issued to Reese 
: Stewart, a citizen of Kansas, two policies of life insurance, each for $5,000, 
one payable to his son, who is a respondent in No. 440, and the other payable to his 
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wife, who is a respondent in No. 441. Each policy contains a provision that it 
“shall be incontestable, except for nonpayment of the premium, after one year 
from its date of issue if the Insured be then living, otherwise after two years from 
its date of issue.” On May 31, 1932, three months and eight days after obtaining the 
insurance, the insured died, having made in his application fraudulent misstatements, 
or so the insurer charges, as to his health and other matters material to the risk. 
On September 3, 1932, the insurer brought suit to cancel the insurance, a separate 
suit for each policy, the executrix of the insured being joined as a defendant with 
the respective beneficiaries. The complaint in each suit refers in paragraph num- 
bered 8 to the provision that the policy shall be incontestable after the lapse of 
two years. In the same paragraph it states in substance that the beneficiary may 
delay the commencement of the action at law till the time for contest has gone by, 
or, beginning such an action within the period, may afterwards dismiss it and then 
begin anew. The insurer asks the court to act while yet the barrier is down. 

On September 26, 1932, the defendant moved in each suit to dismiss the bill for 
want of equity. On October 11, 1932, the beneficiaries began actions at law in the 
same court to recover the insurance. On October 29, the insurer filed its supple- 
mental bills setting forth the pendency of the actions at law, and praying an 
injunction against their continued prosecution. On July 28, 1933, the District Court 
denied the motions to dismiss, without passing, however, on motions made by the 
insurer to enjoin the actions at law. On August 29, a stipulation was signed and 
filed in each case that “the suit in equity shall be tried” by the court “before said 
law action is tried, Provided, however, that the issues in said law action shall in 
the meantime be made up in order that said law issues thus joined shall stand ready 
for trial, with the understanding that said law issues, if any remain for trial, shall 
be tried as soon after the trial of the suit in equity as the court shall determine,” 
and this stipulation was approved by the court and an order made accordingly. On 
October 10, 1933, the defendants in each of the equity suits filed their answers to 
the bills, denying the fraud, admitting the making of the “incontestability clause” as 
stated in paragraph 8, and as to the other allegations of that paragraph denying any 
knowledge or information sufficient to form a belief. The answers did not state 
that the remedy at law was adequate. 

Upon the trial of the suits in equity the District Court found the fraudulent rep- 
resentations charged in the complaints, and decreed the cancellation and surrender of 
the policies. There was an appeal to the Circuit Court of Appeals for the Tenth 
Circuit, where the decree was reversed, one judge dissenting, the court holding 
that the insurer had an adequate remedy at law. 80 F.(2d) 600; 85 F.(2d) 791. 
We granted certiorari to settle an important question, and one likely to recur, 
as to the scope of equitable remedies. 

[1-3] No doubt it is the rule, and one recently applied in decisions of this court, 
that fraud in the procurement of insurance is provable as a defense in an action at 
law upon the policy, resort to equity being unnecessary to render that defense avail- 
able. Enelow v. New York Life Ins. Co., 293 U.S. 379, 385. 55 S.Ct. 310, 312, 79 
L.Ed. 440; Adamos v. New York Life Ins. Co., 293 U.S. 386, 55 S.Ct. 315, 79 L.Ed. 
444; Phoenix Mut. L. Insurance Co. v. Bailey, 13 Wall. 616, 20 L.Ed. 501; Cable 
v. United States Life Ins. Co., 191 U.S. 288, 306, 24 S.Ct. 74, 48 L.Ed. 188. That 
being so, an insurer, though the victim of a fraud, may commonly stand aside and 
await the hour of attack. But this attitude of aloofness may at times be fraught 
with peril. If the policy is to become incontestable soon after the death of the 
insured, the insurer becomes helpless if he must wait for a move by some one else, 
who may prefer to remain motionless till the time for contest has gone by. A “con- 
test” within the purview of such a contract has generally been held to mean a present 
contest in a court, not a notice of repudiation or of a contest to be waged there- 
after. See, e. g., Killian v. Metropolitan Life Ins. Co., 251 N.Y. 44, 48, 166 N.E. 
798, 64 A.L.R. 656; New York Life Ins. Co. v. Hurt (C.C.A.) 35 F.(2d) 92, 95; 
Harnischfeger Sales Corp. v. National Life Ins. Co. (C.C.A.) 72 F.(2d) 921, 922. 
Accordingly an insurer, who might otherwise be condemned to loss through the 
mere inaction of an adversary, may assume the offensive by going into equity and 
there praying cancellation. This exception to the general rule has been allowed 
by the lower federal courts with impressive uniformity. It has had acceptance in 


3From the fourth circuit: Jefferson Standard Life Ins. Co. v. Keeton, 292 F. 53, 54-56; 


Jones v. Reliance Life Ins. Co., 11 F.(2d) 69, 70; Brown v. Pacific Mutual Life Ins. Co., 62 
F.(2d) 711, 712; New York Life Ins. Co. v. Truesdale, 79 F.(2d) 481, 485; Pacific Mutual 
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the state courts.” It was recognized only recently in an opinion of this court, though 
the facts were not such as to call for its allowance. Enelow v. New York Lite 
Ins. Co., supra, 293 U.S. 379, at page 384, 55 S.Ct. 310, 312, 79 L.Ed. 440.* 

|4-7] The argument is made, however, that the insurer, even if privileged to sue 
in equity, should not have gone there quite so quickly. Six months and ten days had 
gone by since the policies were issued. There would be nearly a year and a hali 
more before the bar would become absolute. But how long was the insurer to 
wait before assuming the offensive, and how was it to know where the beneficiaries 
would be if it omitted to strike swiftly? Often a family breaks up and changes its 
abode after the going of its head. The like might happen to this family. To say 
that the insurer shall keep watch of the coming and going of the survivors is to 
charge it with a heavy burden. The task would be hard enough if beneficiaries were 
always honest. The possibility of bad faith, perhaps concealed and hardly prova- 
ble, accentuates the difficulty. There are statements by judges of repute which sug- 
gest a possibility that the contest barrier may stand though the holder of the policy 
has gone to foreign lands. New York Life Ins. Co. v. Panagiotopoulos (C.C.A.) 86 
F.(2d) 136, 139. There are statements that it will stand though an action at law. 
brought within the period, has been dismissed or discontinued later. See New 
York Life Ins. Co. v. Seymour (C.C.A.) 45 F.(2d) 47, 48, 73 A.L.R. 1523; Har- 
nischfeger Sales Corp. v. National Life Ins. Co. (C.C.A.) 72 F.(2d) 921, 925; 
New York Life Ins Co. v. Truesdale (C.C.A.) 79 F.(2d) 481, 485, with which 
contrast New York Life Ins. Co. v. Miller (C.C.A.) 73 F.(2d) 350, 355, 97 A.L.R. 
562: Thomas v. Metropolitan Life Ins. Co., 135 Kan. 381, 387, 10 P.(2d) 864, 85 
A.L.R. 229, and Powell v. Mutual Life Ins. Co., 313 Ill. 161, 170, 144 N.E. 825, 36 
4.L.R. 1239. Whether such statements go too far we are not required to determine, 
for a slight variance in the facts, as, e. g., in the rule prevailing in the jurisdiction 
where the final suit is brought, may have a bearing on the conclusion. At least in 
such warnings there are possibilities of danger which a cautious insurer would not 
put aside as visionary. “Where equity can give relief, plaintiff ought not to be com- 
pelled to speculate upon the chance of his obtaining relief at law.” Davis v. Wake- 
lee, 156 U.S. 680, 688, 15 S.Ct. 555, 558, 39 L.Ed. 578. To this must be added the 
danger that witnesses may disappear and evidence be lost. A remedy at law does 
not exclude one in equity unless it is equally prompt and certain and in other 
wavs efficient. Boyce’s Executors v. Grundy, 3 Pet. 210, 7 L.Ed. 655: Drexel 
v. Bernev, 122 U.S. 241, 7 S.Ct. 1200, 30 L.Ed. 1219: Walla Walla v. Walla Walla 
Water Co., 172 U.S. 1, 19 S.Ct. 77, 43 L.Ed. 341; Union Pac. R. Co. v. Board of 
Com’rs of Weld County, 247 U.S. 282, 287, 38 S.Ct. 510, 62 L.Ed. 1110. “It must he 
a remedy which may be resorted to without impediment created otherwise than by 
the act of the party.” Cable v. United States Life Ins. Co., supra, 191 U.S. 288, 
at page 303, 24 S.Ct. 74, 76, 48 L.Ed. 188. Here the insurer had no remedy at law at 
all except at the pleasure of an adversary. There was neither equality in efficiency 
nor equality in certainty nor equality in promptness. “The remedy at law cannot 
be adequate if its adequacy depends upon the will of the opposing party.” Bank of 
Kentucky v. Stone (C.C.) 88 F. 383, 391; cf. Lincoln National Life Ins. Co. v. Ham- 
mer (C.C.A.) 41 F.(2d) 12, 16. To make a contract incontestable after the lapse of 


Life Ins. Co. vy. Parker, 71 F.(2d) 872, 874. From the fifth circuit: Jefferson Standard Life 
Ins. Co. v. McIntyre, 294 F. 886, 888. From the sixth circuit: New York Life Ins. Co. v. 
Seymour, 45 F.(2d) 47, 48, 49, 73 A.L.R, 1523; Rose v. Mutual Life Ins. Co. of New York, 
19 F.(2d) 280, 282. From the seventh circuit: Harnischfeger Sales Corp. v. National Life Ins. 
Co., 72 F.(2d) 921, 922, 923. From the eighth circuit: Peake v. Lincoln National Life Ins. Co., 
15 F.(2d) 303, 305, 306; Lincoln National Life Ins. Co. vy. Hammer, 41 F.(2d) 12, 17. From 
the ninth circuit: Massachusetts Bonding & Ins. Co. v. Anderegg, 83 F.(2d) 622, 625. From 
the tenth circuit: New York Life Ins. Co. v. Thompson, 78 F.(2d) 946, 947 (semble). From 
Ge Te har 7 nena Densby v. Acacia Mutual Life Ass’n, 64 App.D.C. 319, 78 F.(2d) 203, 
<U6, 1 ALR. 863. 

*New York Life Ins. Co. v. Rigas, 117 Conn. 437, 168 A. 22, 91 A.L.R. 1122; Ebner v. Ohio 
State Life Ins. Co., 69 Ind. App. 32, 121 N.E. 315; Aitna Life Ins. Co. v. Daniel, 328 Mo. 876, 
42 $.W.(2d) 584; New York Lite Ins. Co. v. Cobb, 219 Mo.App. 609, 282 S.W. 494; New York 
Life Ins. Co. v. Steinman, 103 N.J.Eq. 403, 143 A. 529; American Trust Co. v. Life Ins. Co. 
of Virginia, 173 N.C. 558, 92 S.E. 706; Prudential Ins. Co. v. Tanenbaum, 53 R.I. 355, 167 
A. 4. 

“The instant case is not one in which there is resort to equity for cancellation of the policy 
during the life of the insured and no opportunity exists to contest liability at law. Nor is it a 
case where, although death may have occurred, action has not been brought to recover upon the 
Policy, and equitable relief is sought to protect the insurer against loss of its defense by the 
expiration of the period after which the policy by its terms is to become incontestable.” 
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a brief time is to confer upon its holder extraordinary privileges. We must be on 
our guard against turning them into weapons of oppression. 

[8-12] The argument is made that the suits in equity should have been dismissed 
when it appeared upon the trial that after the filing of the bills, and in October, 1932, 
the beneficiaries of the policies had sued on them at law. But the settled rule is 
that equitable jurisdiction existing at the filing of a bill is not destroyed because an 
adequate legal remedy may have become available thereafter. Dawson v. Kentucky 
Distilleries Co., 255 U.S. 288, 296, 41 S.Ct. 272, 275, 65 L.Ed. 638; Lincoln National 
Life Ins. Co. v. Hammer, supra; New York Life Ins. Co. v. Seymour, supra. 
There is indeed, a possibility that the bringing of actions at law might have 
been used by the respondents to their advantage if they had not chosen by a stipu- 
lation to throw the possibility away. A court has control over its own docket. 
Landis v. North American Co., December 7, 1936, 299 U. S. . 57 S.Ct., 163, 81 L. 
Ed. ——. In the exercise of a sound discretion it may hold one lawsuit in abey- 
ance to abide the outcome of another, especially where the parties and the issues 
are the same. Id. If request had been made by the respondents to suspend the 
suits in equity till the other causes were disposed of, the District Court could have 
considered whether justice would not be done by pursuing such a course, the rem- 
edy in equity being exceptional and the outcome of necessity. Cf. Harnischfeger 
Sales Corp. v. National Life Ins. Co. (C.C.A.) 72F.(2d) 921, 922, 923. There would 
be many circumstances to be weighed, as, for instance, the condition of the court 
calendar, whether the insurer had been precipitate or its adversaries dilatory, as 
well as other factors. In the end, benefit and hardship would have to be set off, the 
one against the other, and a balance ascertained. Landis v. North American Co., 
supra. But respondents, as already indicated, gave that possibility away. They 
stipulated that the issues in equity should be tried in advance of those at law, and 
that only. such issues, if any, as were left should be disposed of later on. The cases 
were allowed to stand as if challenge to the suits had been made by a demurrer 
only. So challenged, they prevail. 

The decree should be reversed, and the cause remanded to the Court of Appeals 
for a consideration of the merits and for other proceedings in accord with this 
opinion. 

Ordered accordingly. 


PETERS v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 3697. 
District Court, M. D. Pennsylvania. Dec. 9, 1936. 
17 Federal Supplement 246. 
4. PROOF OF DISABILITY. = 6 aeeh : 

Sufficiency of due proof furnished by insured claiming disability benefits under 
life policy should be tested in accordance with rules of evidence. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

5. PROOF OF DISABILITY. nee ae. 

Requirement of life policy that insured claiming disability benefits furnish 
“due proof” of total and permanent disability requires such a statement of facts, 
reasonably verified, as, if established, would prima facie require payment of! claim, 
and should be ample to enable insurer to consider its rights and liabilities. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

6. DUE PROOF. 

Unverified statements which insured, who claimed disability benefits under life 
policy, furnished to manager of main office, alleged to be in Pennsylvania, that 
insured was suffering from heart ailment which caused total and permanent dis- 
ability, held not “due proof” of disability where insured furnished no doctor’s 
certificate, did not allege that manager had authority to receive proofs, and stated 
also that main office was in New York. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

7. AGENCY. 

Insurance agents authorized to procure and deliver policies have no implied 
authority to receive notice or proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 538.) 

Petitions by Harry E. Peters to open a judgment entered in favor of the 
Mutual Life Insurance Company of New York, in an action by Harry E. Peters 
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against the Mutual Life Insurance Company of New York, and to allow Harry E. 
Peters to file an amended statement of claim. 

Petitions dismissed and rules to show cause granted thereon discharged. 

George W. Ellis, of Scranton, Pa., and John H. Diefenderfer, of Allentown, 
Pa., for plaintiff. 

O'Malley, Hill, Harris & Harris, of Scranton, Pa., for defendant. 

Watson, District Judge. 

This is a petition to open the judgment entered in favor of the defendant and 
to allow the plaintiff to file an amended statement of claim. 

The first statement of claim in this case was filed February 21, 1935. That state- 
ment was found by the court to be insufficient in law, and plaintiff was allowed and 
did file an amended statement. An affidavit of defense to the merits of that state- 
ment was filed by defendant, and the case was placed on the trial list. Before 
the case was called for trial, plaintiff asked leave to amend his amended 
statement of claim. This was allowed over defendant’s objection. The sec- 
ond amended statement was stricken off by the court, and plaintiff was allowed 
to file a third amended statement. Defendant filed an affidavit of defense raising 
questions of law to this third amended statement, and the court in an opinion filed 
June 23, 1936, found the third amended statement insufficient in law and entered 
judgment in favor of the defendant. Subsequently, the plaintiff petitioned the court 
to open the judgment and to allow him to amend his statement of claim for the 
fourth time. After answer filed by the defendant, plaintiff was allowed to amend 
his petition to open the judgment. This final petition, which is designated “Sup- 
plemental Petition to Petition to reopen and amend Statement of Claim,” is ndw 
before the court for disposition. 

To plaintiff’s petition is attached a proposed statement of claim designated 
“Second Supplemental Statement of Claim,” which plaintiff contends is sufficient 
in law. 

{1, 2] The opening of a judgment rests within the court’s discretion, to be 
exercised in conformity with law, reason, and justice, but cautiously and discreetly. 
5 Cyclopedia of Federal Procedure, § 1523. This power is inherent in the court, 
and is not affected by statutes regulating practice in the state courts. Southern 
Pacific Co. v. Kelley (C.C.A.) 187 F. 937. 

[3] It is clear that the judgment against the plaintiff and in favor of the 
defendant should not be opened unless the court is satisfied that plaintiff has shown 
that he is able to state a cause of action. Therefore the first question to be decided 
is whether plaintiff's proposed statement of claim states a cause of action. 

The suit was to recover monthly disability benefits under the terms of a policy 
of life insurance issued to the plaintiff by the defendant October 19, 1928. It is 
alleged in the statement of claim that the policy was in force until November 18, 
1931. 

The policy of insurance provides : 

“Benefits in Event of Total and Permanent Disability before Age 60.” 

“When Benefits become Effective —If, before attaining the age of sixty years 
and while’no premium on this Policy is in default, the Insured shall furnish to the 
Company due proof that he is totally and permanently disabled, as defined above, 
the Company will grant the following benefits during the remaining lifetime of the 
Insured so long as such disability continues.” 

“Supplementary Benefits to Section Entitled ‘Benefits in Event of Total and 
Permanent Disability before Age 60.’"—Benefits if Premium in Default not over Six 
Months.—If, not later than six months after the due date of the premium in default 
and provided no previously due premium is also in default, due proof is received 
by the Company before the Insured shall have attained the age of sixty years that 
the Insured was totally and permanently disabled, as defined in the section entitled 
‘Benefits in Event of Total and Permanent Disability before Age 60,’ at the date 
when such premium in default fell due, and has been continuously so disabled 
since said due date, the Policy will be reinstated without evidence of insurability 
and the waiver of premium and disability income benefits shall be the same as if 
such default had not occurred.” 

It will be noted that, whether the insured claims to have become totally and 
permanently disabled prior to the lapse of the policy or within six months after 
lapse, he must furnish “due proof” of his disability to the company. 
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Plaintiff's proposed statement of claim contains the following allegations con- 
— the furnishing of due proof: 

“That the Plaintiff on or about October 9th, 1931, and again on or about Novem- 
ber 10th, 1931, said date being within the thirty-one (31) days grace period of the 
premium due October 18th, 1931, as provided for in said policy, furnished the 
defendant with due proof of said disability; orally notified the defendant through 
its district manager, Stanley VanVliet, at its office at Stroudsburg, Monroe County, 
Pennsylvania, that he was totally and permanently disabled as defined in the said 
policy of insurance, as of September 13th, 1931 that he was so disabled from about 
September 13th, 1931, on down to the present time, that this disability existed on 
‘October 18th, 1931, that he has been continuously so disabled since said October 
18th, 1931, and that this disability was due to a diseased condition of his heart 
causing an impairment of his body which continuously rendered and still does 
render it impossible for the insured to follow a gainful occupation, and that such 
disability was the result of conditions which rendered it reasonably certain that the 
same would continue during the remaining lifetime of the plaintiff, and that he 
claimed and was demanding payment of the monthly payments of $100.00 per month 
as provided in said policy, and further, that on the above mentioned dates, the said 
defendant, through the said Stanley VanVliet, District Manager, was orally 
requested to furnish blank forms of proof of disability, but the defendant had at all 
times failed to supply the same.” 

“That after thirty-one (31) days from October 18th, 1931, and within six 
months of the said October 18th, 1931, at divers times within the six months period 
from October 18th, 1931, the plaintiff furnished the defendant with due proof of 
said disability; orally notified the defendant through its district manager, Stanley 
VanVliet, at its office at Stroudsburg, Monroe County, Pennsylvania, and also at 
the main office of said defendant in the Chamber of Commerce Building, Scranton, 
Lackawanna County, Pennsylvania, through the officer in charge, name unknown, 
at said Scranton office that he was totally and permanently disabled as defined in 
said policy of insurance and had been so since September 13th, 1931, that he was so 
disabled on October 18th, 1931, and has been continuously so disabled since said 
‘October 18th, 1931, and that his disability was due to a diseased condition of his 
heart causing an impairment of his body which disability continuously rendered and 
still does render it impossible for the plaintiff, the insured, to follow a gainful occu- 
pation, and that such disability was the result of conditions which rendered it rea- 
sonally certain that the same would continue during the remaining lifetime of the 
plaintiff, the insured, and that the plaintiff claimed and was demanding payment of 
the defendant the payment of the monthly installments of $100.00 per month, as 
provided for in said policy, and further that the plaintiff on the above mentioned 
times requested the said defendant through the said district manager, Stanley Van- 
Vliet, and the officer in charge of the Scranton Office, name unknown, for blank 
forms for proof of disability, but the defendant has failed at all times to suppl) 
the same.” 


Did plaintiff, assuming these allegations to be true, furnish to the company due 
proof that he was totally and permanently disabled? 

[4-7] “Due proof requires such a statement of facts, reasonably verified, as, 
if established, would prima facie require payment of the claim. Its sufficiency 
should be tested by the court in accordance with the rules of evidence. Bagnall 
v. Travelers’ Insurance Co., 111 Cal.App. 714, 296 P. 106; 7 Couch on Insurance, 
§ 1540. The proof should be ample to enable the company to consider its rights 
and liabilities. 33 Corpus Juris, p. 17, § 665. In the present case, the only proofs 
so called submitted by the plaintiff were his own unverified statements that he 
was suffering from a diseased condition of the heart which caused him to be totally 
and permanently disabled. He submitted no doctor’s certificates, nor did he make 
any offer to do so. Obviously, a layman is not competent to give an opinion as to 
the condition of his heart and as to the effect of that condition upon his ability to 
follow continuously a gainful occupation. His oral statement might serve as notice 
of his claim, but more is required by “due proof.” 

A further objection to the proposed statement is that it does not allege that 
plaintiff's proofs were furnished to the company, as required by the terms ot the 
policy. Plaintiff alleges that he furnished due proof of his disability to the com- 
pany’s district manager at its office in Stroudsburg, Pa., and to the officer in charge, 
name unknown, of its “main office” at Scranton, Pa. But in the second paragraph 
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of his statement plaintiff alleges that defendant’s principal office is in New York 
City, N. Y. The latter being true, the company’s main or principal office was not 
in Scranton, Pa. It is not alleged that the manager or officer in charge had author- 
ity to receive proofs of disability on behalf of the company. So far as the state- 
ment shows, the persons orally notified by the plaintiff were not more than solicit- 
ing agents of the defendant company. Insurance agents authorized to procure and 
deliver policies of insurance have no implied authority to receive notice or proofs 
of loss. Pateras v. Standard Accident Ins. Co. 37 Ohio App. 383, 174 N.E. 620, 2 
Couch on Insurance, p. 1713, § 547a. 

Plaintiff contends that this case is controlled by the case of Amrovcik v. 
Metropolitan Life Insurance Co., 119 Pa.Super. 176, 180 A. 727. The decision in 
that case was that the terms of the policy requiring due proof of disability from 
the insured were waived by the action of a district manager who unquestionably 
had authority to waive it for the company. It did not hold that that which was 
said to the district manager by the wife and daughter of the insured as to the 
insured’s disability amounted to “due proof,” nor did it hold that,a requirement in 
a policy that due proof of disability be furnished to the company ‘by the insured is 
complied with when proof is furnished to a district manager of the company. The 
present case presents an entirely different question and is in no way controlled by 
the Amrovcik Case. 

Now, December 9, 1936, plaintiff’s petitions are dismissed, and the rules to 
show cause granted thereon are discharged. 


MUTUAL LIFE INS. CO. OF NEW YORK v. CITY NAT. BANK & TRUST 
CO. OF CHICAGO. No. 5820. 
Circuit Court of Appeals, Seventh Circuit. Dec. 10, 1936. 
86 Federal Reporter (2d) 660. 
2. MISCONDUCT. 


In action by trustee on accident provision of life policy, conduct of trustee’s 
counsel in asking witnesses questions concerning policies in other companies, imply- 
ing that they had accepted beneficiary’s proof of accident as sufficient, held preju- 
dicial. 

(For other cases, see Insurance, Dec. Dig. § 667.) 

3. MISCONDUCT. 

In action by trustee on life policy, wherein insurer’s counsel, in argument, 
stated he was representing other policyholders and protecting assets against unjust 
claims, reply of trustee’s counsel in argument that such other policyholders would 
get no benefits either if their cases went the same w ay, and referring to original 
beneficiary as a lone woman, /e/d prejudicial. 

(For other cases, see Insurance, Dec. Dig. § 667.) 

4, MISCONDUCT. 

Whether misconduct of counsel is of sufficient importance to require reversal 

depends wholly upon circumstances of particular case. 


(For other cases, see Insurance, Dec. Dig. § 667.) 
_ Appeal from the District Court of the United States for the Northern District 
of Illinois, Eastern Division; John P. Barnes, Judge. 

Action by the City National Bank & Trust Company of Chicago against the 


Mutual Life Insurance Company of New York. From a judgment for plaintiff, 
defendant appeals. 


Reversed and remanded. 

Frederick L. Allen, of New York City, and Silas H. Strawn, Harold A. Smith. 
and Gerard E. Grashorn, all of oo Ill., for appellant. 

C. D. Jones, of Chicago, Ill, for appellee. 

Before Sparks, Circuit Judge, and Lindley and Briggle, District Judges. 

Bricc.e, District Judge. 

This is an appeal from a judgment rendered in the District Court in favor of 
appellee (hereinafter called plaintiff) and against the Mutual Life Insurance Com- 
pany of New York appellant (hereinafter called defendant), for the sum of 
$23,458.31. The action was upon two life insurance contracts upon the life of 
Charles W. Myers, each in the face amount of $10,000, with double indemnity 
provisions for accidental death in the following language: “ *.* * if there further 
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be received at said Home Office due proof that such death resulted directly from 
bodily injury received after the date of issue of this Policy, independently and 
exclusively of all other causes, and that such bodily injury was effected solely 
through external, violent and accidental means, and that such death occurred 
within sixty days after the date of such bodily injury, promises to pay to said 
beneficiary instead of the face amount of this Policy, Twenty Thousand Dollars 
(Double the Face Amount of this Policy, herein called Double Indemnity) pro- 
vided, however, that this Double Indemnity shall not be payable in the event of 
the Insured’s death as a result * * * directly or indirectly from bodily or mental 
infirmity or disease of any sort. * * * ” 

The policies were originally payable to Sarah A. Myers, wife of the insured, 
as beneficiary, but later made payable to plaintiff as trustee under a certain trust 
agreement not now material. The face amount of each policy was paid by the 
insurer and the suit involved only that amount asserted to be due by virtue of the 
double indemnity provisions. 

The principal issue of fact submitted to the jury was whether the insured had 
suffered an accidental death within the terms of the policy above set forth. 

On the evening of September 3, 1930, about ten minutes after finishing his 
supper, Myers went to the bathroom of his home where he was seized with a fit 
of vomiting that lasted for five minutes. He was handed a glass of water by his 
wife, who then started to the kitchen for a brush. A few seconds later he fell to 
the bathroom floor, striking his head on the radiator, causing an abrasion of the 
scalp and a consequent flow of blood, but no skull fracture. He lay unconscious 
upon the floor and there died some 20 or 30 minutes later. His wife testified that 
she saw him reach for a towel and in so doing that he stepped upon a convex 
glass scale which tilted and threw him to the floor. No other witnesses were 
present, but doubt was cast upon the credibility of Mrs. Myers’ testimony by the 
testimony of other witnesses that she had made conflicting statements to the effect 
that she was in the adjoining room or in the kitchen at the time he fell, and upon 
hearing the noise went to the bathroom. 

There was introduced in evidence a photograph of the bathroom, showing a 
small floor scale with a platform and a protruding dial or indicator. In the 
photograph the scale is placed with the platform portion near the radiator and 
with the dial protruding into the room in the general direction of the washbasin. 
The dial portion appears to be covered with glass and undoubtedly is the portion 
referred to by Mrs. Myers when she says her husband, in reaching for a towel, 
stepped on the “convex glass scale.” Mrs. Myers testifies that this photograph 
correctly portrays the location of the scale at the time in question. 

It is apparent to only a casual observer of the photograph that if the scale 
was so located at the time in question it was in a most unserviceable position. One 
seeking to use it would either be required to step on the platform backwards and 
over the dial, or, after mounting the small platform, turn completely around i 
order that the dial, indicating the weight, would be visible. This physical fact 
also speaks against the credibility of this witness. 

The deceased had been under the care of Dr. Liborio Figueroa for more than 
a year preceding his death, the doctor last seeing him professionally about two 
weeks before death. Dr. Figueroa had treated Myers for “chronic interstitial 
nephritis hypertension,” and in the spring of 1929 had sent him to the hospital 
where he had him under observation for some time and diagnosed his case as 
“chronic myocarditis, accompanied by decompensation.” The day following the 
death of Mr. Myers, Dr. Figueroa executed a death certificate ascribing as the 
cause of death “chronic interstitial nephritis and hypertension” and as a secondary 
cause “chronic myocarditis.” More than six months later, on March 10, 1931, he 
filed a supplemental report giving as an additional cause of death “shock due to 
fall against radiator in bathroom of home.” A shadow was thus cast over the 
testimony of the attending physician. 

There was much conflict in the testimony in other respects and much con- 
trariety of opinion among the medical experts growing out of a post mortem 
examination some two months following death. Without a further discussion otf 
the facts, it may be observed that the most favorable position that plaintiff can 
assert is that, in any event, the case presented a very close question of fact for 
the jury. This situation was keenly sensed by the trial judge in passing upon a 
motion for a new trial, as evidenced by the following remarks: “Well now, I will 
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tell you, it is possible that had I been the trier of the facts in this case my con- 
clusion might have been different from that of the jury, but I am not prepared 
to say that the verdict of the jury is against the manifest weight of the evidence. 
| am not prepared to say that, though I do say that it is possible that had I been 
the trier of the facts my finding would have been different from that of the jury. 
But unless we are going to eliminate the jury trial altogether, I have no right 
to set aside that verdict merely because my verdict, had I made one, would have 
been different from that of the jury, unless I further believe that that verdict is 
against the manifest weight of the evidence, and I can’t say that it is.” 

[1] Under such circumstances it was necessary that the record not only be 
free of substantial error but that counsel refrain from conduct that might reason- 
ably be said to have prejudiced or inflamed the jury in their consideration of such 
fact questions. Assignments of error Nos. 2, 16, 17, 20, and 21 direct our attention 
to the conduct of counsel for plaintiff that is said to be prejudicial. 

(2, 3] Assignment No. 2. In the cross-examination of Mrs. Myers she had 
identified a “certificate of death” filed by her with the Federal Life Insurance Com- 
pany in which she had stated that deceased was in the bathroom alone and that 
she was in an adjoining room. On redirect examination the following occurred: 

“Q. Now, Mrs. Myers, counsel showed you a piece of paper in which he 
stated it was a paper which you had signed to obtain money from the Federal 
Life Insurance Company, I believe. A. Yes. 

“Q. And that is the paper that you stated that you did sign? A. Yes. 

“QO. Did you receive that money? A. I did. 

“Q. Was that on a policy similar to this? 

“Mr. Smith: If your Honor please, I object as not redirect examination, as to 
whether the proceeds under that claim were ever paid. 

“Mr. Jones: He brings out the question, your Honor. 

“Mr. Smith: I ask that be stricken. 

“Mr. Jones: I think we have a right to go into it. 

“The Court: What is the question now, whether she received the money on 
that other policy? : 

“Mr, Jones: Yes, she stated she did. I am asking if that policy was a similar 
policy to this. 

“Mr. Smith: I object and ask the answer be stricken. 

“The Court: Sustained.” 

\ssignment No. 16. A witness, Cold, a representative of the Republic Life 
Insurance Company, had testified concerning an interview with Mrs. Myers in 
regard to a policy held by decedent with that company. On cross-examination Mr. 
Jones for the plaintiff asked if he had made a report to his company, and upon 
the witness giving an affirmative answer the following transpired : 

“Q. And they accepted that report, did they? A. They did. 

“Q. Did vou know that they later paid on their policy? 

“Mr. Smith: I object, if your Honor please. 

“The Court: Sustained.” 

Assignment No. 17. Immediately following, in the cross-examination of the 
witness Nelson the following transpired: 

“Q. And you had a life insurance policy with a double indemnity feature for 
death by accidental means, did you not? 

“Mr. Smith: I object, if your Honor please. 

“The Court: Sustained. 

“Mr. Jones: Q. You later paid on your policy, did you not? 

“Mr. Smith: Now, if your Honor please— 

“The Court: Don’t pursue that question. * * * 

“The Court: The Jury are instructed to disregard the last interrogatory of 
counsel. It was improper for him to even ask it. Counsel is instructed not to 
repeat the interrogatory.” 

Assignments Nos. 20 and 21. In the closing argument of Mr. Smith, for 
defendant, he stated that he represented a Mutual Company and represented the 
other policyholders and was protecting the assets against unjust claims. 

In the closing argument of Mr. Jones for plaintiff, the following transpired: 

“Mr. Jones: Now, on behalf of these numerous policy holders of the Mutual 
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Life Insurance Company of New York that he represents he asks you to bring 
in a verdict of not guilty. 

“Well, did I ever hear of such a reason to bring in a verdict of not guilty, 
because there are other members of the Mutual Life Insurance Company of New 
York. Let me ask you, if their cases go the same way as this, what benefit have 
they got in the Mutual Life Insurance Company of New York if their assets ‘are 
continually preserved as he would have you think that is his interest here. If they 
are always going to be preserved, why these members, these people that are 
members of that great company, the Mutual Life of New York, are going to get 
no benefit out of it either, when it comes time to pay their benefits, because the 
same principle will appear. If it appears now it will appear when anybody presents 
a claim. 

“We can’t pay you. We must conserve the assets of the Company. 

“Now any of you who have seen a financial statement of that company, knows 
they have been pretty well preserved. 

“Now, the idea of a lone woman here 

“Mr. Smith (Interrupting) : Your Honor, I take exception to that remark o/ 
counsel. It is highly prejudicial and inflammatory and made for the purpose of 
prejudicing the jury in this case. * * * 

“The Court: The objection is sustained. 

“Mr. Jones: Well, there is nothing in the record of this case about the assets 
of this company, and he refers to it three different times. 

“The Court: There was no objection to it. 

“Gentlemen of the jury, the wealth or absence of wealth of the parties to this 
proceeding makes no difference at all. You have a simple question here of whether 
or not the facts of this man’s death brings that incident within the meaning of 
this policy. Whether the company is rich or poor, has much or little, makes no 
difference at all. Whether the plaintiff has much or little, whether she is a woman 
or man, or what she may be, has nothing to do with this case. 

“Don’t allow your minds to be distracted by that sort of thing. 

“Make no further reference of that kind. 

“(Further argument by Mr. Jones.) 

“Well, if he is a professional witness, how about Doctor Mitchell sitting in the 
Court? Is that unethical and unfair? How about Doctor Fleming sitting at the end 
of the table? Two doctors there to write up trick questions. 

“Mr. Smith: There was no Doctor Fleming sitting in court at the end of the 
table. 

“Mr. Jones: Well, you know there was. 

“Mr. Smith: I take exception to the remark of counsel. 

“Mr. Jones: All right, I think that is going a little too far. 

“The Court: Objection is sustained.” 

In each of the instances detailed, we think the conduct of counsel for plaintiff 
was unjustified, highly prejudicial, and calculated to inflame and bias the jury 
against the defendant insurance company. So far as the effect upon the jury was 
concerned, he may as well have adopted the much abused tactics of picturing 
“entrenched greed” arrayed against a “lone defenseless woman.” Counsel does not 
now attempt to justify his conduct except to assert that in so far as his argument 
to the jury was concerned, it was provoked by the remarks of counsel for defend- 
ant. We are not to be understood as approving the statement of counsel for defend- 
ant that “he was representing other policy holders and was protecting the assets 
against unjust claims,” but if defendant’s counsel overstepped the bounds of pro- 
priety that was a matter to be called to the attention of the court; instead, however, 


plaintiff's counsel took the matter in his own hands and fairly outdistanced any 
impropriety of his adversary. 


Courts are only interested that verdicts of juries shall speak the truth and any 
conduct on the part of counsel calculated to prejudice and inflame the human mind 
to the point of believing that some one is being abused or mistreated or unfairly 
dealt with is not conducive to such result. , 

The clear implication to be drawn from the questions propounded concerning 
accident policies in other companies was that other companies had accepted Mrs. 
Myers’ proof of accident as sufficient upon which to recognize liability and that the 
defendant company was, therefore, unjustified and arbitrary in its denial of sane, 
The jury, of course, were not concerned with what other insurance companies ha 
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or had not done, and it was wrong to thus place the defendant in such light before 
the jury. 

[4] Whether misconduct of counsel in a given case is to be regarded as of 
sufficient importance to require a reversal depends wholly upon the circumstances 
of the case, and for that reason authorities are of little persuasion. Indeed, miscon- 
duct in one case might, under the circumstances of that case be regarded as affecting 
the verdict, whereas the same conduct under another set of circumstances, and in a 
case where the party’s right to a verdict was clear and unmistakable, be overlooked. 

That the District Court made such a valiant effort in this case to remove the 
evil injected therein by counsel in an effort to avert a mistrial is to be considered. 
It is to be noted that in each instance recited the court acted promptly and correctly 
instructed the jury that they should not give effect to the matters complained of 
which under some circumstances would be deemed to have corrected the evil. We 
are persuaded, however, that under the circumstances of this case, where, as we 
believe, at the best, a close fact question was involved, it cannot be said that the 
jury were not, in spite of the court’s admonitions, influenced by such unwarranted 
conduct of counsel. Nothing remained for the District Court to do that he did not 
do in an effort to mollify the evil, and the responsibility rests clearly upon the 
shoulders of plaintiff’s counsel. 

The judgment is, therefore, reversed and the cause remanded for new trial. 

Reversed and remanded. 


BANKERS LIFE CO. OF DES MOINES, IOWA v. SONE et al. No. 7964. 
Circuit Court of Appeals, Fifth Circuit. Dec. 8, 1936. 
86 Federal Reporter (2d) 780. 
1. DELIVERY OF POLICY. 

Under law of Texas, agreement that no liability shall be incurred under 
life policy until policy is delivered to insured while in good health is valid, and 
insured’s ignorance of his disease does not validate policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. WAIVER. 

Insurer’s issuance of life policy, containing provision for disability benefits, 
on application stating that insured was in good health, had never had syphilis, 
and that blood test was negative, with knowledge that sight of one of insured’s 
eves was failing, Aeld not waiver of condition of policy that no liability should 
be incurred until policy was delivered to insured in good health, so as to pre- 
clude avoidance of policy because insured was afflicted with syphilis at time 
of delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 377[(2].) 

3. WAIVER. 

Insurer’s receipt of premium on life policy, containing provision for disability 
benefits without investigation, after ‘knowledge that insured’s mental health had 
failed in addition to disability of eye known to insurer at time of issuance of poli- 
cy, and that condition of insured might be due to paresis, held waiver of condition 
of policy that no liability should be incurred until policy was delivered to insured 
in good health, precluding avoidance of policy because insured was afflicted 
with syphilis at time of delivery thereof. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 
4.GOOD HEALTH. 

Insurer’s acceptance of premiums on life policy, providing for disability 
benefits, after knowledge of facts sufficient to put it on inquiry as to breach of 
condition that policy should be delivered to insured in good health, held to confirm 
policy as written and not to widen coverage of policy so as to entitle insured to 
disability benefits for disease originating prior to date of policy, contrary to 
Provisions of policy. . 

_ _(For other cases, see Insurance, Dec. Dig. § 372.) 
». SYPHILIS. 

Increase of lump premium on life policy, providing for benefits for disability 
by reason of injury or disease originating after date of policy because of insured’s 
defective eye and increased risk of accident due thereto, held not to extend 
disability insurance to cover unknown cause of eye trouble and disability by 
teason thereof arising from loss of mind rather than loss of eyesight, where 
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. “\& 
cause of disability was syphilis infection with which insured was afflicted at 
time of issuance of policy, 


(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from the District Court of the United States for the Southern 
District of Texas; Thomas M. Kennerly, Judge. 

Suit by Bankers Life Company of Des Moines, Iowa, against Albert W. 
Sone and another, wherein the defendants filed a cross-bill. Decree for defend- 
ants on their cross-bill, and the plaintiff appeals. 


Reversed and remanded, with directions. 

Frank G. Dyer, of Houston, Tex., for appellant. 5 

Ralph R. Wood and Willard L. Russell, both of Houston, Tex., for appellees. 

Before Sibley and Holmes, Circuit Judges, and Strum, District Judge. 

Srstey, Circuit Judge. : 

Bankers Life Company brought a bill in the District Court against Albert W. 
Sone and his wife Anne L, Sone to cancel a policy of life and disability insurance 
issued to Sone on May 8, 1933, in which the wife was beneficiary, principally on 
the ground that the application stipulated that no liability should be incurred under 
the policy until delivered to the insured and paid for by him during his lifetime 
and good health and that he was not then or since in good health but was suffering 
with syphilis. The respondents by cross-bill sought a decree establishing the policy 
because the insurer knew or was put on enquiry as to the truth when it issued the 
policy, and especially when it received the second premium on Dec. 8, 1933, and 
waived any right to repudiate the policy on such ground, and sought a recovery of 
disability benefits because of a nervous breakdown of the insured in August, 1933, 
which resulted in his insanity. The insured was represented by guardian ad litem. 
On evidence which is in no serious conflict the court made findings of fact and 
entered a decree setting up the policy and ordering payment of the disability 
benefits. The insurer’s appeal attacks both conclusions. : 

The application is attached to and made a part of the policy. It represents that 
the statements and answers in the accompanying medical examination are true and 
complete and agrees that if the policy be issued the company shall incur no liability 
until it is delivered to applicant and paid for during his lifetime and good health. 
There are statements that applicant is in good health but was receiving compensation 
from the United States for partial loss of vision in one eye; he had had a blood 
test which was negative; he had had no accident or injury; had never had _ syphilis; 
operation of tonsillectomy in 1932. The company had their medical examiner take 
a test of the vision and make inquiry as to the cause of its loss, he reporting a 
serious lack in one eye and that the cause was unknown, and gave address of 
physician who had handled the case and made the blood test. The company made 
no further investigation, but granted the life insurance at the usual rate but doubling 
the rate for the double indemnity for death by accident and for disability benefits 
because of the bad eye. The policy was accepted May 20, 1933, by insured. In 
August, 1933, he had to resign his position as a school superintendent because of a 
nervous breakdown. The company learned of this and was advised by his physician 
that it might be due to work and worry on account of sickness in the family, or the 
beginning of general paresis. The company then suspected syphilis and attempted 
further inquiries but without communicating with the insured. The information 
gotten was inconclusive and on September 28th it wrote its local medical corres- 
pondent: “In view of the report you have given us we are allowing Mr. Sone’s 
policy to remain in force but shall of course inquire carefully into his case if he 
should lapse and request reinstatement.” On November 4th Sone was put in a 
United States veterans’ hospital and his then complete mental disability was 
diagnosed positively as general paresis due to an old syphilis, and the evidence 1s 
positive that the syphilis must have antedated May 8, 1933. The company however 
had suspended its inquiries and did not at once learn this. The policy did not lapse 
for the beneficiary paid the premium on December 8th and the company retained it. 
After Sone’s disability had continued six months so as to enable a claim to be made 
for it under the policy, she filed one, and it was rejected, the company writing on 
July 14, 1934, that it refused to be found by the contract and had instructed a suit 
to be ‘filed for its cancellation. The suit was filed the following month, tendering 
return of all premiums paid. ie, J ; R 

[1-3] The agreement that no liability shall be incurred under a policy unt 


s 
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delivered to the insured while in good health is a valid one and not contrary to the 
insurance statutes of Texas. The insured’s ignorance of his disease does not validate 
the policy. Wright v. Federal Life Ins. Co, (Tex.Com.App.) 248 S.W. 325; 
Southern Surety Co. v. Benton (Tex.Com.App.) 280 S.W. 551. See, also, Person 
y. Etna Life Ins. Co. (C.C.A.) 32 F.(2d) 459, and New York Life Ins. Co. v. 
Wertheimer (D.C.) 272 F. 730. The District Court found that Sone was not in 
good health but had syphilis when the policy was issued and delivered, but that he 
did not know it, and that his answers in his medical examination were bona fide, but 
that from them the insurance company knew or was so put on inquiry that it was 
bound to know that his failing sight, not being due to accident or injury, was due 
to disease, probably syphilis, and because of this knowledge, actual or imputed, there 
was a waiver of that agreement or an election to insure notwithstanding. The find- 
ing of Sone’s ignorance and good faith is well supported, but we do not agree that 
the company knew that Sone was not in good health or suspected that he was not. 
The evidence shows that eyesight may fail because of syphilis or other serious infec- 
tion, but not that such things are the only causes, In view of Sone’s statements that 


he was in good health, that he had never had syphilis, and that a blood test had been 


negative, we think the company could reasonably insure him as in good health. The 
evidence is express that the company would not have insured one afflicted with 
syphilis, and that the premium so far as it was for the life insurance was at the 
usual rate for good health risks, and so far as for accidental death and disability 
was increased only because of the greater danger of accident to a man of bad 
evesight. We do not find a sufficient basis in the facts to show a waiver at the 
inception of the insurance contract of the term of it under discussion. But we 
agree with the trial court that a waiver or estoppel arose from the receipt of the 
premium in the following December under the circumstances that then existed. 
Sone’s mental health had failed in addition to the trouble with his eye. An attending 
physician had advised the company that his condition might be due to paresis. The 
company suspected syphilis, necessarily of long standing to ripen into paresis. It 
began inquiry but suspended it deliberately to see if the insurance would be allowed 
to lapse at the next premium date. Before that time Sone was insane, and the 


cause of his trouble known and knowable to the company. It could not refuse to 


find out the truth, and be as though there had been no suspicion or information. It 
had to decide whether the policy was of no force and refuse to go further with it, 
or to accept the premium and go on. It did the latter. If it had known the full 
facts, the waiver or estoppel would be plain. A determination not to inquire will in 
a court of equity charge one with the knowledge that inquiry would have_brought 
forth. The company waited till July 14, 1934, before disavowing the policy. Compare 
Holman vy. Gulf Ref. Co. (C.C.A.) 76 F.(2d) 94. We think the policy was con- 
firmed by the company’s acceptance of the second premium. Supreme Lodge v. 
Kalinski, 163 U.S. 289, 16 S.Ct. 1047, 41 L.Ed. 163. 

[4] But it was confirmed as written. The estoppel goes no further than to 


prevent a denial that the policy is in force. We do not think that its ratification 
widens its coverage. Palumbo v. Met. Life Ins. Co. (Mass.) 199 N. E. 335: Dees 


v. Natl, Casualty Co., 17 Tenn.App. 183, 66 S.W.(2d) 603, Provisions have been 
held waived in some state courts by the acceptance of first or subsequent premiums 
when such facts existed and were known to the company as rendered the policy 
wholly inoperative under those provisions, on the ground that it cannot be sup- 
posed that it intended to take the money for nothing. But that is not the situation 
here on the point now under discussion, because the policy might operate to insure 
against death from any cause including syphilis and against disability from all causes 
other than the syphilis known to exist at its issuance. The policy provisions as to 
disability are not inconsistent with such knowledge, although they do exclude from 
the insurance disability from a disease originating before the policy takes effect, 
whether known or unknown. “The Bankers Life Company agrees that if, while this 
agreement is in force, the insured becomes totally disabled by reason of bodily injury 
or disease originating after the date hereof, and is thereby wholly and continuously 
Prevented from performing any work ‘or engaging in any occupation whatsoever for 
remuneration or profit and the insured has been so disabled continuously for a period 
ot not less than six months” certain benefits will follow. Tt is not denied that the 


f *The federal courts enforce the policy as written unless reformed for accident, mistake or 
oy Northern Assurance Co. v. Grand View Building Ass’n, 183 U.S. 308, 22 S.Ct. 133, 46 
«Ed. 213, and cases following it. 
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disease which was causing Sone’s disability originated not after but before the date 
of the policy. Had the existence of the latent disease been known when the policy 
was taken or when the December premium was paid, the policy could have operation 
in a wide field both as to death and disability, although disability from the pre- 
existing syphilis was not insured against. Even now the insurance against death 
can be continued by payment of premiums (supposing that the policy has not lapsed) 
without committing the company to liability for a disability not covered. 

[5] Nor do we think that increasing the lump premium because of the defective 
eye and the increased risk of accident due to that extended the disability insurance 
to cover the unknown cause of the eye trouble and a disability by reason of it 
arising not from a loss of eyesight but a loss of mind. It is well known that a partly 
blind person is more liable to accidents which might cause death or disability than 
is a person with good eyes, and it was reasonable to agree on a higher premium for 
that increased risk. But, as the policy was worded, it remained as true as though 
the premium had not been increased that injury and disease causing disability must 
originate after the date of the policy to come within its coverage. A disability by 
reason of then existent syphilis and not due to defective eyesight is not covered 
nor intended to be. 

Mrs. Sone can by paying the premiums maintain the life insurance. Perhaps the 
company’s repudiation of the policy in July, 1934, has excused prompt payment of 
them since that date. But she is not entitled to the disability benefits decreed to 
her. The decree is set aside and the cause remanded, with direction to enter a 
decree establishing the policy but denying disability benefits, with costs to the 
defendants on the original bill and to the petitioner on the cross-bill. The appellant 
recovers costs of this appeal. 

Tudgment reversed. 


JOHN HANCOCK MUT. LIFE INS. CO. v. MANN. No. 5824. 
Circuit Court of Appeals, Seventh Circuit. Dec. 16, 1936. 
Rehearing Denied Jan. 7, 1937. 
86 Federal Reporter (2d) 783. 
1. PAYMENT OF PREMIUM. 

Giving of check for premium which was postdated beyond grace period held 
payment of premium, which prevented lapse of life policy and rendered insurer 
hable though insured died after check was dishonored. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

3. ESTOPPEL. 7 ; 

Life insurer accepting within grace period postdated check for premium held 
estopped to deny that payment was made, where insured could have made payment 
with cash on hand plus amount he could have borrowed on policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4. ESTOPPEL. 

Life insurer accepting within grace period postdated check for premium would 
not be estopped to deny that payment was made, where insured subsequently com- 
mitted suicide, on theory that insured might have terminated his life within grace 
period and credit represented by postdated check not been extended, when date 
when insured finally determined to end life was unknown. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

6. CREDIT. 

General agents of life insurer were authorized to extend credit to insured on 
behalf of insurer by accepting check for premium which was postdated beyond 
grace period. 

(For other cases, see Insurance, Dec. Dig. § 358.) 

7. PAYMENT OF PREMIUM. 

As respects contention, in action on life policy, that general agents were without 
authority to bind insurer by accepting check ‘for premiums postdated beyond grace 
period, evidence that credit was extended by agents personally held sufficient for 
jury. 

Evidence showed that check was made payable to general agents and 

insurer's name did not appear; that agents accepted check and notified the 

head office that premium was paid without mentioning that payment was 
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by a postdated check; that agents gave credit to insured on their books and 

induced insurer to do likewise; that agents did not present postdated check 

on its date, but kept it ten days. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from the District Court of the’ United States for the Northern District 
of Illinois, Eastern Division; Charles E. Woodward, Judge. 

Action by Rose Mann against the John Hancock Mutual Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Nathaniel Rubinkam and William S. Allen, both of Chicago, IIll., for appellant. 

Alvin E. Stein, of Chicago, Ill., for appellee. 

Before Evans and Sparks, Circuit Judges, and Lindley, District Judge. 

Evans, Circuit Judge. 

Appellant assails a judgment for $53,387.10 recovered by appellee, the bene- 
ficiary named in a life insurance policy issued by appellant, on the ground that the 
policy had lapsed for non-payment of premium. The controversy turns upon 
whether payment was made when insured gave to the insurer’s general agents a 
post dated check which was subsequently dishonored because of insufficient funds. 
Shortly afterwards the insured committed suicide. 

The material facts are: 

A check’ for $612.50 (the amount of the quarterly premium which was due 
July 16th) was given by insured to, and made payable to, insurer’s general agents, 
Joseph and Sherman Strong, on August 14, 1930, post dated September 5, 1930. 

The insured’s bank balance on the morning of September 5 was $231.29 and at 
the end of the day was $155.65, and thereafter the balance decreased, and on the 
18th was depleted, by payment of small checks, to $64.40. On September 1, insured 
had a balance of $573.33. 

The official receipt for the payment of this premium was not produced by either 
side, although the home office had issued it and sent it to the general agents as a 
matter of routine (usually thirty days before the due date of premium) probably 
before August 14th. 

The general agents notified the home office of the payment (the manner of 
payment not being specified), an entry was made on the books of the company 
showing payment, and the agent was given credit therefor. A supervisor of the 
home office testified that it received notice on September 22 that the premium had 
been paid. 

Upon receipt of the dishonored check from the bank, the general agent sent 
it to the home office, which wrote the insured a letter? on September 29 returning 
the dishonored check and stating the policy had lapsed and giving the conditions 
upon which reinstatement might be made. 


1 “2.164 Lake View State Bank 2-164 
“3179 North Clark Street, Corner Belmont Avenue 
“Chicago, Ill. Sept-5th 192 1930 No. 2125 
“Pay to the order of Joseph H. & Sherman M. Strong Gen Agents $612.50 Six Hundred Twelve 
& 50/100 Dollars A/C Prem-#1805982 
Fred Mann. 


“(Endorsed) (Stamp) Pay The First National Bank, Chicago, Ill., or order Joseph H. 
Strong & Sherman M. Strong, General Agents, Joseph H. Strong, General Agent, Joseph H. 
Strong, General Agency, Joseph H. Strong. John Hancock Mutual Life Insurance Co., Boston, 
Mass. (Stamp) Through Chicago Clearing House. 1d Sep 1 30m To the First National Bank Pay 
to the order of Any Bank or Banker 2-1 Prior endorsements guaranteed First National Bank of 
Chicago Tllinois. 2-1 left Notice 9-18-30 801.” 


a 2 eee 
“Subject: #1805982— 
“Mr. Fred Mann, : ° 

‘4810 North Corn St. (4810 North Clark St.,) 

Chicago, Illinois. 

“Dear Sir: 

“We regret to be obliged to notify you that your check in the amount of $612.50 drawn to 
the order of our General Agents, Joseph H. and Sherman M. Strong of Chicago, Illinois on the 
Lake View State Bank of Chicago, Illinois, and tendered to us in settlement of the quarterly 
Premium which was due July 16, 1930 under your policy numbered 1805982 has been returned 
by the Bank on account of insufficient funds. The check is enclosed. 

‘It is unfortunate that this check has nol value because it becomes necessary to advise you that 
no consideration has been received by the Company for this premium. The policy has lapsed 
pee its terms and the receipt which we issued ie this premium is void. Will you please return 

us. 

“We are disposed to believe that you have no thought of discontinuing this insurance and 
shall be pleased to take up with you the matter of reinstatement, which may be made upon pay- 
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The photostatic copy of the check would indicate the general agents deposited 
the check on September 1 (four days before the date of check) in the First 
National Bank of Chicago. The check was drawn on the Lake View Bank. There 
also appears on the check in handwriting what seems to be the words “left notice, 
9-18-30.” Strong, the general agent, testified that he held the check and did not 
present it to the bank until about September 15th. 

It also appeared that the insured had borrowed $6,363.65 on the policy on 
January 16, 1930. The paid up value of the policy with interest to the time of 
trial was $516.07, which was tendered appellee. The preceding quarterly payment, 
due April 16, 1930, was paid and accepted June 14, 1930 (much after the expiration 
of the grace period). The policy (reduced to $50,000) had been taken out in 
January, 1925. Appellee, the beneficiary, is the widow of the insured decedent. The 
jury’s verdict was for $53,099.61, and judgment thereon for $53,387.10 was duly 
entered. The pertinent policy provisions are set forth below. 

The insurance company later sent out an undated notice of premium due Octo- 
ber 16. The insurer said it was its custom to send out such notices thirty days 
before due date. The court excluded evidence of this subsequent premium notice. 

S. Strong had been agent for the insurance company since 1915 and general 
agent since 1929. He said he gave no receipt to insured upon receiving the check; 
that the official receipt was returned to the home office; and that he held the 
check until about the fifteenth of September. 

Agents have weekly accountings with the home office. 

The court refused appellant’s motion for directed verdict and submitted the 
case to the jury, which found for the beneficiary, appellee. 

[1] Ignoring the minor questions which are raised by this appeal, we come 
directly to the effect of the delivery by the insured, and acceptance by the insurer's 
agents, of a post dated check where it appears that the thirty days of grace which 
were given to the insured had not expired when the check was delivered, but did 
expire before the date of said check. 

Counsel agree that had insurer accepted insured’s note, the dates being the 
same, such acceptance of the note would have been payment of the premium. 
Cyclopedia of Insurance Law, Couch, § 604; Ruling Case Law, “Insurance,” § 139; 
Devine v. Federal Life Ins. Co., 250 Ill. 203, 207, 95 N.E. 174; Franklin Fire Ins. 
Co. v. Colt, 20 Wall. 560, 22 L.Ed. 423; Thompson vy. Insurance Co., 104 U.S. 252, 
26 L.Ed. 765. 

We may therefore narrow our inquiry to the differences and _ similarities 
between the insurer’s acceptance of a post dated check instead of a note and the 
authority of general agents of an insurance company to extend credit to an insured 

In approaching this question, it is necessary to keep in mind that the payment 
of a premium on a life insurance policy is optional with the insured, who always 
has the privilege of terminating his insurance by not paying the premium. The 
consideration of a note by him given for the amount of the premium is the pay- 
ment of said premium and the continuance of the life insurance policy. Inasmuch as 
the execution of a note creates a liability on the part of the insured which did not 


ceeampessrsnomennutcrmmsancaaeietneebenngeenae ieee nana niaiinaeadaaguareaeamaminialiiaandiniainedrenintennatinnnenD 
ment of the premium in, arrears with interest, provided you can furnish satisfactory evidence of 
insurability. The Company’s requirements as regards evidence of insurability would include a 
medical examination at this time and we would suggest that you get in touch with our General 
Agents, Joseph H. & Sherman M. Strong of Chicago, Illinois to arrange for medical examination. 

“We trust that you will give this matter your immediate attention. 

“Yours truly, 
“Charles J. Diman, Secretary 
“By G. K. Prentiss.” 


3«* * * no other person is authorized tol modify or waive any of the terms and conditions 
of this policy, nor to extend the time for payment of premiums or other moneys due to the 
Company, or to bind the Company by making any promise or by accepting any representation 
or information not contained in the application for this policy. 

“Payment of Premiums s / 

“All premiums hereunder are payable in advance, annually, or in regular equivalent sem'- 
annual or quarterly installments at the Company’s published rates, at the Home Office of the 
Company, or to a duly authorized agent presenting the official receipt signed by the President or 
Secretary, and countersigned by the agent designated on such receipt. Except as herein engouny 
provided, the payment of any premium or installment thereof shall not maintain this policy 
force beyond the date when the succeeding premium or installment becomes payable. _ 

“Grace Period. A grace of thirty-one p shen without interest, during which the policy shall 
remain in force, will be granted for the payment of premiums or regular installments thereof, 
after the first. If the death of the Insured occur during the days of grace, the sum necessary t 
complete payment of premium for the then current policy year will be deducted from the amount 
payable hereunder.’ 
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previously exist, it constitutes the consideration for the payment and satisfaction of 
the premium. Wherein does the execution and acceptance of a post dated check 
permit of a different conclusion? 


Prior to the issuance of the post dated check there was no liability on the part 
of the insured to pay the premium. Upon the delivery of the check there arose a 
legal liability on his part. If the check were a presently due check the considera- 
tion would arise, but acceptance of such a check would be upon the hypothesis of 
money in the bank with which to pay the check. If there were no funds in the 
bank, it would be optional with the insurer to retain the check and enforce the 
liability or repudiate the effect of its acceptance because of fraud. For payment 
of a premium will not be recognized where the insurer was induced to accept 
something of value upon a showing that the insured practiced fraud and deceit on 
the party crediting payment of premium. 

In the execution of a post dated check, however, and its acceptance, there is 
no fraud or deceit. There is the necessary implication of extension of credit on the 
part of the payee to the maker of the check. There is also the inference that the 
maker has no funds in the bank with which to presently meet the sum named in the 
check, but that he will have the necessary money in the bank on the date of the 
post dated check. 

Had the insured met his death prior to the date of. the check, but subsequent to 
the thirty days of grace within which he might have paid his premium, we think 
there would have been no doubt of insurer’s liability. For, until death intervened, 
insured might have deposited money in the bank. If the delivery of the check con- 
stituted payment under such circumstances, then we are at a loss to understand how 
such payment may be avoided by subsequent acts of insured. The delivery of the 
check was either payment or it had no legal efficacy whatsoever. 

|2] Payment having been made, its subsequent avoidance is not possible save 
as payee shows fraud by payer in inducing payee to acknowledge payment. 

[3] There is here also present an estoppel phase of this payment issue. The 
insured held a valid life insurance policy for $50,000 upon which he had paid six 
substantial premiums. He was evidently desirous of paying the next premium 
instalment when he entered the insurer's office. The time within which he might 
pay the premium and keep the policy alive was about to expire. He had two more 
days within which to make payment. Although he had not at the time the neces- 
sary funds in the bank, it does not appear that he could not have obtained the 
money within the two days. In fact, it not only does not affirmatively appear that 
he could not make the payment, but it affirmatively appears that with the cash on 
hand at the time, added to the amount he might have borrowed on the policy, he 
could have made the.payment. Instead he offered his post dated check which the 
insurer accepted. The date therein fixed extended beyond the payment date of the 
premium and the thirty days grace. 

“It would be carrying the facts too far to suggest that the insured might have 
terminated his life within the period fixed in the policy had the credit represented 
by the post dated check not been extended. Yet such is a possibility. The weak- 
ness of this death possibility as an estoppel factor lies in the fact that the date 
when the impulse or determination to end life was finally reached by the insured 
is unknown, It is inferable at least that his determination to end life was not until 
after the thirty days of grace had expired. For, if it were present before, the 
insured would have avoided all possibility of contest arising over the giving of a 
post dated check without funds in the bank, by acting when the policy was still 
clearly in force. We are therefore convinced that there is no estoppel based upon 
the act of suicide. We do conclude, however, that acceptance of the check which 
did not become due until after the time for payment of the premium had expired 
should and does preclude the later repudiation of the extension of credit. 

[5-7] This leaves only the question of the authority of the general agent to bind 
the insurer. Questions involving agents’ authority may or may not be questions for 
the jury, depending upon the facts in each case. In the instant case, fact issues 
were submitted to the jury, and it found for appellee. If the instructions were 
meager they could and would have been elaborated had appellant requested. Its 
motion for a directed verdict did not meet criticisms directed to inadequate instruc- 
tion to the jury. We think the agents were authorized to extend credit to the 
insured on behalf of the insurer. Most surely they could personally extend credit 
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to him. Cyclopedia of Insurance Law, Couch, § 604.4 The facts before us would 
indicate that credit was extended by the insurer’s agents personally, and the court 
was justified in so holding as a matter of law. The check was made payable to 
Joseph and Sherman Strong, General Agents. The name of the insurer did not 
appear. Joseph and Sherman Strong accepted the check and notified the head office 
of the company that the premium was paid. No mention was made to the home 
office that payment was by a post dated check. The agents gave credit to the 
insured on their books. They induced the company to do likewise. They did not 
present the post dated check on its date, but kept it ten days. These facts irresist- 
ibly point to credit extension by the agents to the insured. At the least value they 
called for submission to a jury and the District Judge so acted. 

There existed no valid reason why the agents should not have loaned the money 
to insured. By so doing they, of course, obligated themselves to the insurer. This, 
we think, was the effect of the transaction. Having extended the credit to the 
insured, the premium was paid and the agents became (as was recorded on the books 
of the company) liable to the insurer for the amount of the premium. The effect 
of the entire transaction being a payment of the premium, it could not be nullified by 
the death of the insured nor by the discovery of the fact that the credit was unwisely 
extended.’ 

Other questions presented by the appeal do not, in our opinion, require separate 
discussion. 

The judgment is 

Affirmed. 


EQUITABLE LIFE ASSUR. soc. ‘OF THE UNITED STATES 
v. GUIOU et al. No. 10726. 
Circuit Court of Appeals, Eighth Circuit. Dec. 30, 1936. 
Rehearing Denied Jan. 20, 1937. 
86 Federal Reporter (2d) 865. 
3. SUICIDE. 

In action on life insurance policy, excepting risk of insured’s self-destruction, 
evidence held to permit no other conclusion than that of insured’s suicide, so as to 
entitle defendant to directed verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the District of 
Nebraska; J. A. Donohoe, Judge. 

Action by Genevieve Baldwin Guiou against the Equitable Life Assurance 
Society of the United States and another. Judgment for plaintiff against named 
defendant, and the latter appeals. 

Reversed and remanded. f 

David A. Fitch, of Omaha, Neb. (Norris Brown and Ralph M. West, both ot 
Omaha, Neb., on the brief), for appellant. 

Edgar M. Morsman, III, of Omaha, Neb. (Henry E. Maxwell and Truman W, 
Morsman, both of Omaha, Neb., on the brief), for appellee Guiou. 

Before Gardner, Woodrough, and Thomas, Circuit Judges. 

Wooproucu, Circuit Judge. 

Mrs. Genevieve Baldwin Guiou, named beneficiary in a life insurance policy 
insuring the life of her son Charles B. Guiou, issued to him by the Equitable Life 
Assurance Society on July 7, 1934, brought this suit to recover on the policy for the 
son’s death which occurred within the life of the policy on the 8th day of August, 
1935. The insurance company defended on the ground of suicide within the fol- 
lowing provision of the policy: “Self-destruction sane or insane, within two years, 


*Cases holding oe extension of credit by agent to insured effectuates acceptance by 
insurer are: Ruling Case Law, “Insurance,” § 139; Devine v. Fed. Life Ins. Co., 250 Ill. 203, 
95 N.E. 174; Reliance Life Ins. Co. v. Thayer, 84 Oki. 238, 203 P. 190; Alliance Ins. Co. v. 
City Realty Co. (D.C.) 52 F. (2d) 271; Courdway v. People’s Mut. Life Ins. Co., 118 Cal.App. 
530, 5 P.(2d) 453; Lehman v. Gunn, 124 Ala. 213, 27 So. 475, 51 L.R.A. 112, 82 Am. St.Rep, 
159; Couch, Cyclopedia of Ins. Law, § 537; Lord v. Bankers’ 1. Ins. Co., 18 App. Div. 246, 
N.Y.S. 935; Franklin Fire Ins. Co; v. Colt, 20 Wall. 560, 22 L.Ed. 423. 

*For cases dealing with the effect of delivery by insured and acceptance by the ie of post 

dated checks in payment of insurance premiums, see Philadelphia Life Ins. 
296 F. 339 (C.C.A. 4); Liberty Life Ins. Co. v. Moore (Tex.Civ. App.) 10 3. Wiad) 178: New 
Amsterdam Casualty Co. v. Beren, 142 Misc. 297, 253 N.Y.S. 515 urdway v. People’s Mut. 
Life Ins. Co. of 1., 118 Cal.App. 530, 5 P.(2d) 453; Republic Life & Accident Ins. Co. ¥- 
Hatcher, 244 Ky. 574, 51 S.W.(2d) 922. 
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from the date of issue hereof, is a risk not assumed by the Society under this policy. 
In such an event the Society’s liability shall be limited to an amount equal to the 
premiums actually paid.” Liability for the premiums actually paid was admitted 
and they were tendered. 


{1] At the close of all the evidence taken on the trial of the case, the defendant 
moved for a directed verdict for want of evidence to sustain any other conclusion 
than self-destruction. The motion was denied, exception was preserved, and there 
was a verdict and judgment for the plaintiff. The insurance company has appealed 
and assigns error on the refusal to direct a verdict in its favor on the issue of suicide. 
The question before this court is whether there is any evidence upon which a ver- 
dict for the plaintiff might properly be found. Lumbra v. United States, 290 U.S. 
551, 54 S.Ct. 272, 78 L.Ed. 492. 

It appears that the insured suffered an injury at his birth which resulted in 
spastic paralysis and caused him to be cripplied throughout his lifetime. He walked 
clumsily and dragged his left leg (which was about two inches shorter than the 
right), with a sort of shuffle when he brought it forward, using it as a support 
and not for promotion when he walked. His left arm was also affected by the 
spastic paralysis and was drawn up, and he had very little use of his left arm or 
hand. There was some lack of co-ordination between the right and left side of his 
body so that he had “poor balance.” He carried his head forward and a little bit 
to one side and was always clumsy and slow in his movements. From the time he 
was a little boy he had had many bad falls when playing or running and several 
vears before his death had had a bad fall on the ice. Two or three months before 
he died he fell when getting out of a car. But insured had been reared with extra- 
ordinary care, always having had gymnasium work from the time he was a little 
boy and a man was employed who went out to his home and gave him setting-up 
exercises. He went through the course at the high school and attended Amherst 
College for four years. He finished his college work in the spring of 1934 and 
returned to his home in Omaha. At the time of his death, the year following, he 
was 23 years of age and his mother testified that for at least five years prior to his 
death he had been very well physically outside of his lameness. It is particularly 
clear that he was very fond of walking and was accustomed to walk a great deal. 
His home was about two miles from the Sixteenth street business district in Omaha 
and he always walked down town. He had, to a great extent, gotten used to his 
handicaps and was an intelligent, educated man, and he was fully able to walk 
about wherever he wanted to go. 


In July of 1934, after he got back from Amherst College, he was employed 
as a sort of secretary to a doctor until about Christmas of that year and from 
about February until July of the next year he found some employment at a “shelter” 
in the city. For that work he received a very small amount of remuneration and he 
had no other remunerative work from the time he got out of college up to the time 
of his death. In answer to the question to the mother, “Isn’t it true, he felt 
despondent after he quit working down there (at the shelter) ?” she answered, “TI 
don’t believe particularly so; he was very anxious to earn money.” 


_ It appears that during the period of a week or ten days before his death the 
insured was observed by a number of witnesses at different times to be walking by 
himself back and forth in the railroad passenger yards that extend from the end 
of the passenger sheds at the Union passenger station in Omaha eastward several 
blocks to the west approach of the railroad bridge that crosses the Missouri river. 
There are about fifteen passenger tracks in these yards, used by about eleven dif- 
ferent railroad companies and the railroad traffic there is constant and heavy and 
there is no outside business there except railroad business. The railroad bed and 
tracks are carried across the north and south street called Seventh street upon a 
steel and concrete viaduct at an elevation of about 32 feet above the pavement of 
the street, and it was noticed by the witnesses that the insured walked back and forth 
across this viaduct a number of times and on several consecutive days. He would 
walk from the direction of the depot sheds to and across the viaduct and turn and 
cross back again. On the afternoon of the day before his death he was walking 
alone back and forth across the viaduct one of the witnesses says “safe to say a 
couple of dozen times.” 


_ Photographs of the viaduct are in evidence showing that the ends of the steel 
girders supporting it at either side of Seventh street are built into heavy concrete 
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abutments erected parallel with the street at the edge of the sidewalks. These abut- 
ments slope to the level of the railroad grade and there is a flat concrete block at 
the top, adjacent to the concrete edge of the viaduct, which extends outward from 
the north edge of the viaduct about two feet. The north side of the viaduct is made 
safe for pedestrians by a heavy railing which extends the entire length of the via- 
duct across the street. It is constructed of large iron pipe set horizontally into posts 
of similar pipe which stand about 89 inches apart, the posts being bolted at the 
bottoms into the margin of concrete that extends from the west end of the viaduct 
to the east end on the north side. The bottom rail is not over seven inches and the 
top rail is three feet and two inches above the concrete margin of the viaduct. This 
railing is set back about seven inches from the north edge of the viaduct and far 
enough north from the railroad tracks to be safe for a pedestrian when a train is 
passing. 

George M. Tallon testified that he was a signal man long in the employ of the 

Union Pacific Railroad Company having charge of the various signals in these rail- 
road yards. He was one of the witnesses who observed the insured on the afternoon 
of the day before his death. He then saw the insured walking west alongside the 
railing on the north side of the viaduct. “He got to about the middle of the guard 
rail and looked at the men working, then looked back at the guard rail, and then 
back at the men and then walked off towards the depot (west).” About 9:30 
o'clock the next morning the witness was up in the signal tower located in the yards 
at Sixth street and again saw the insured at the west end and on the north side of 
the Seventh street viaduct. The attention of the witness was attracted because a 
switch engine stopped and he wondered why they were stopping, and he saw the 
insured step out from the end of the cars. The witness went down from the tower 
and walked over and met the insured at the east end of the viaduct. He asked the 
insured where he was going, and received the answer, “I don’t know.” The witness 
then took the insured up to the Union Station and instructed him how to get up on 
to the Tenth street viaduct and out of the railroad yards. The insured offered no 
resistance, but seemed to be very nervous. About an hour and a half later Mr. Tallon 
saw the insured back again in the vards. The witness was then across the tracks 
from the insured to the south and east. He saw the insured walk up to the west 
end of the guard rail on the north side of the viaduct; saw him walk about three 
steps past the end of the viaduct and turn around and walk back to the end. The 
witness then saw the insured get out on the cement block on the north and outside 
of the guard railing and “he started along that.” The witness said he had “started 
toward the bridge (viaduct) and because I had taken him out of the yard I thought 
he might ‘get scared when I walked that way, so I walked toward the tower in the 
opposite direction so T thought I would look over and if he was watching me I would 
circle around that way, and I looked over after walking approximately twenty steps 
and he was gone.” The witness then ran to see what had happened and saw the 
insured lying down on the street level below, by the abutment on the sidewalk “lying 
with his head toward the north very close to the wall of the abutment.” He had 
received injuries from which he died that same day. 

We think the circumstances thus far narrated tend strongly to prove self- 
destruction. The insured had no business or occasion to be walking up and down 
in the railroad yards and back and forth across this viaduct. The danger of put- 
ting himself outside of the guard rail of the viaduct directly above the concrete 
sidewalk 32 feet below him was perfectly apparent and obvious to him, and his set 
determination to thrust himself out upon the edge of the abrupt declivity—returning 
back to it again an hour and a half after he had been taken off from it, suggests 
only a mind bent on self-destruction. The last sight the signal man had of him he 
was out beyond the protection of the guard rail: “he started along that” and when 
the witness looked again “he was gone.” There would be little doubt that he went 
purposelv if the evidence stopped there, but it does not. 

Another witness, Belle Bardelos, was called, who testified that she had the 
insured in full view as he walked out upon the viaduct and back to the west end on 
the north side. She saw him look around towards the east and the west and she 
comments, “I guess he didn’t see anybody.” Then she saw him put himself out- 
side of the safety of the railing. He made as though he would step down on to a 
ledge of the concrete abutment which is there near to the top: he changed his mind 
and, taking hold of the railing, with his back to the north, he moved along it 
towards the east on the narrow edge outside of the railing. He looked down (to 
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the street) then to the east and west and then raised both arms up in the air and 
leaped backwards to his death. The witness screamed when she saw his fatal act 
and grabbed the telephone and called the police. The ambulance came, as the tes- 
timony indicates, in answer to her call. 

So the case presented is one in which the circumstances point directly to self- 
destruction and a disinterested person, the only witness who saw what happended in 
the insured’s last moments, says that he threw up his hands and leaped backward 
from the viaduct. Such testimony affords no basis for a conclusion of death from 
accidental causes, nor for the verdict against the insurance company. 

Counsel for the mother have very ably and fully developed the imperfections in 
the testimony, particularly in that of the witness who saw the act of self-destruc- 
tion committed. The witness may have been wrong as to the distance the insured 
moved along the guard rail of the viaduct before he threw up his hands and leaped 
backward. The insured used his left hand so little he may not have grasped the rail- 
ing with both hands, as she described. His left arm was in such condition that he 
may not have thrown it into the air along with the right arm. On cross-examination 
as to the force of the backward leap of insured, she answered the cross-examiner’s 
question, “How high up would you say he leaped?” answer, “Oh, about two inches, 
not very much, two inches or three inches.” And that is said to be improbable. 
The exact distance from the witness to the viaduct was not measured. But there is 
no indication that the witness was interested or biased or mistaken as to the fact 
that she saw the man deliberately put himself in position to leap clear, and saw him 
make the leap. Her scream attracted her mother to her side and her telephone call 
appears to have brought the police to the spot where he was lying. Slight imperfec- 
tions, if such there were in her testimony, would certainly not of themselves support 
the claim that there was no such voluntary act as the act she saw and testibed to. 
Mutual Life Ins. Co. v. Gregg (C.C.A.6) 32 F.(2d) 567. 

The possibility that the insured’s physical handicaps caused him to accidentally 
fall from the viaduct has been well argued, but is refuted by the evidence that 
the insured (well knowing his handicaps) thoroughly acquainted himself with the 
conditions at the end of the viaduct by walking back and forth and looking at the 
place time after time. He knew not only its dangers but the means it afforded to 
accomplish his clearly manifested purpose by merely stepping out beyond the safety 
of the railing, moving clear of the wall, and leaping. 

|2| There was testimony that from his youth up the insured enjoyed watching 
the movement of trains, but that interest furnishes no explanation of his conduct at 
and prior to the time when he came to his death. It was also brought out that there 
was a geodetic survey mark embedded in the concrete block adjacent to and level 
with the north edge of the viaduct where the insured stepped outside the guard rail. 
He might have been curious to look at that. But verdicts must be rested upon 
substantial evidence and vague possibilities conjured up or conjectured by fertile 
minds do not suffice. Love v. New York Life Ins. Co. (C.C.A.5) 64 F.(2d) 829; 
New York Life Ins. Co. v. Trimble (C.C.A.5) 69 F.(2d) 849; New York Life Ins. 
Co. vy. Doerksen (C.C.A.10) 75 F.(2d) 96; Sears, Roebuck & Co. v. Peterson (C.C. 
\.) 76 F.(2d) 243. 

|3] We think the evidence permits of but one conclusion, self-destruction within 
the meaning of the policy. Miller v. Travelers’ Ins. Co., 80 F.(2d) 503 (C.C.A.7): 
Travelers’ Ins. Co. v. Miller (C.C.A.) 62 F.(2d) 910: American Nat. Bank v. Con- 
tinental Casualty Co. (C.C.A.6) 70 F.(2d) 97: Love v. New York Life Ins. Co., 
supra; Burkett v. New York Life Ins. Co. (C.C.A.9) 56 F.(2d) 105; Wirthlin v. 
Mutual Life Ins. Co. (C.C.A.10) 56 F.(2d) 137, 86 A.L.R. 138; Frankel v. New 
York Life Ins. Co. (C.C.A.10) 51 F.(2d) 933; Proetor v. Preferred Accident Ins. 
Co, (C.C.A.6); 51 F.(2d) 15; Mutual Life Ins. Co. v. Gregg, supra; New York 
Life Ins. Co. v. Alman (C.C.A.5) 22 F.(2d) 98, certiorari denied 277 U.S. 586, 48 
S.Ct. 433, 72 L.Ed. 1000; A&tna Life Ins. Co. v. Tooley (C.C.A.5) 16 F.(2d) 243: 
Planters’ Bank of Tunica, Miss. v. New York Life Ins. Co. (C.C.A.5) 11 F (2d) 
602, 603; Von Crome v. Travelers’ Ins. Co. (C.C.A.8) 11 F.(2d) 350; New York 
Life Ins. Co. v. Weaver (C.C.A.5) 8 F.(2d) 680; Del Vecchio v. Bowers, 296 U.S. 
280, 56 S.Ct. 190, 80 L.Ed. 229. 

In view of our conclusion, other errors assigned need not be discussed. 

Reversed and remanded. 
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SANDERSON v. POSTAL LIFE INS. CO. OF NEW YORK. No. 1419. 
Circuit Court of Appeals, Tenth Circuit. Dec. 14, 1936. 
Rehearing Denied Jan. 19, 1937. 


87 Federal Reporter (2d) 58. 
2. PROOF OF DEATH. 

Where life policy provided for payment on receipt of proof of death, furnish- 
ing of such proof was condition precedent to liability, and beneficiary had no right 
of action against insurer until condition was performed or its performance was 
waived. 

(For other cases, see Insurance, Dec. Dig. §§ 536, 612[2].) 

4. PROOF OF DEATH. 

Proof of death, required to be furnished as condition precedent to liability in 
life policy, must be furnished in reasonable time, as determined by facts in each 
case, having due regard for opportunity for performance under existing circum- 
stances, in absence of controlling provision in policy or domestic statute of state. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

5. PROOF OF DEATH. 

Beneficiary’s ignorance of existence of life policy, unaccompanied by negligence, 
excuses delay in furnishing proof of death which is condition precedent, by terms 
of policy, to insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

6. PROOF OF DEATH. 

Reasonable time within which proof of death must be submitted to life insurer 
is not measured by period of limitation for institution of actions. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Appeal from the District Court of the United States for the District of Colo- 
rado; John Foster Symes, Judge. 

Action by Alice Marie Sanderson, as administratrix of the estate of Charles P. 
Allen, deceased, against the Postal Life Insurance Company of New York. From 
a judgment for the defendant, the plaintiff appeals. 

Reversed and remanded, with direction. 

Albert L. Vogl, of Denver, Colo. (Carle Whitehead and Frank A. Wachob, 
both of Denver, Colo., on the brief), of appellant. 

Arthur H. Laws, of Denver, Colo. (G. C. Bartels and Walter W. Blood, both 
of Denver, Colo., on the brief), for appellee. 

Before Lewis, McDermott, and Bratton, Circuit Judges. 

Bratton, Circuit Judge. 

This is the second appeal in this case which involves liability on a policy of 
life insurance. The cause was remanded on the former appeal with leave to 
plaintiff to recast her pleading to declare upon the automatic paid-up provision in 
the policy, and to have the action transferred to the law side of the docket. (C.C.A.) 
72 F.(2d) 894. An amended complaint was filed and the transfer made. The 
facts were alleged in respect to the terms of the policy, the payment of premiums, 
the death of assured, and the appointment of plaintiff as administratrix. It was 
further alleged that prior to the death of assured some person unknown to plaintiff 
unlawfully took the policy from his possession; that after his death, such person 
attempted to collect the amount due, but the company denied liability; that the 
existence of the policy was wrongfully concealed from plaintiff; that she first 
learned of its existence on or about May 21, 1932; that on the succeeding August 
30th she notified the company of the death and of her appointment and demanded 
payment; and that the company denied liability for the asserted reason that the 
policy had lapsed for nonpayment of premiums. Recovery was sought under the 
»aid-up provision with interest from the date on which such demand was made, 

he principal defense interposed was that of limitation. 

Trial by jury was waived and the case submitted to the court on a stipulation 
of facts. It was stipulated that the Provident Savings Life Assurance Society 
issued the policy on April 15, 1898; that the defendant company acquired all of the 
assets and assumed all of the liabilities and obligations of that company in 1911; 
that assured paid seventeen full annual premiums, the last being the premium due 
in April, 1914; that he failed to pay the annual premium due in April, 1915, and that 
no payment was made thereafter; that he died in December, 1916; that a surviving 
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son had possession of the policy; that an attorney representing him, but not plain- 
tiff, corresponded with the company concerning payment of the policy; that pay- 
ment was refused; that the son withheld knowledge of. the existence of such policy 
from plaintiff ; that she did not know of its existence until May 21, 1932, at which 
time it was delivered to her attorney; that demand for payment was made August 
30th thereafter ; that payment was refused on the ground that the policy had lapsed 
for nonpayment of premiums; and that the amount of paid-up insurance which 
would have accrued if computed in the manner provided in the policy was $4,626.20. 

The court filed a written declaration of law that defendant was entitled to 
judgment for the reason that the evidence would support no other conclusion. Judg- 
ment was entered in conformity and plaintiff appealed. 

{1] Federal courts are governed in actions at law by the statute of limita- 
tions of the state. Bauserman v. Blunt, 147 U.S. 647, 13 S.Ct. 466, 37 L.Ed. 316; 
Balkam v. Woodstock ign Co., 154 U.S. 177, 14 S.Ct. 1010, 38 L.Ed. 953; 
O'Sullivan v. Felix, 233 U.S. 318, 34 S.Ct. 596, 58 L.Ed. 980; Hunter v. Ward (C.C. 
A.) 15 F.(2d) 843; W sis v. Madison County Trust & Deposit Co. (C.C.A.) 24 
F.(2d) 370; Weems v. Carter (C.C.A.) 30 F.(2d) 202; Bell v. John H. Giles Dye- 
ing Machine Co. (C.C.A.) 37 F.(2d) 482. 

It is provided in section 6392, Compiled Laws of Colorado 1921, that an action 
founded on contract shall be commenced within six years after the cause of action 
shall have accrued and not afterwards. Section 6417 provides that if a person 
is out of the state or has absconded or concealed himself at the time a cause of 
action accrues, the period shall not run during his absence, abscondence, or con- 
cealment. The Provident Saving Life Assurance Society was authorized to trans- 
act business in Colorado, and was subject to service of process there. The defendant 
was incorporated under the laws of New York and has never been expressly author- 
ized to engage in business in Colorado. Plaintiff contends that the assumption of 

the liabilities of the transferor, and the subsequent collection of premium from the 
assured, did not render the defendant present in Colorado and subject to service of 
process there; that instead it has been outside the state at all times and for such 
reason the statute did not run. The conclusion which we have reached upon 
another feature of the case renders exploration of that interesting question unneces- 
sary. It will be assumed, without deciding, that defendant was present in Colorado 
and — to process there at all times since the death of the assured. 


2, 3] The statute bars an action which is instituted more than six years after 
the cause of action accrued. That is its express language and its effective scope. 
The policy under consideration provides that the company will make payment 
“upon receipt of satisfactory proof of death of the assured while this policy is in 
force * * *.” It does not provide in the conventional language contained in many 
of the more recently issued policies for payment upon the death of the assured 
with a condition that proof of death shall be furnished. The language of the 
contract, which is plain and free of ambiguity, rests liability upon the submission 
of proof of death. That provision makes the furnishing of such proof a condition 
precedent to liability; and until the condition is performed or its performance is 
waived the beneficiary has no right of action against the insurer. Bergholm v. 
Peoria Life Ins. Co., 284 U.S. 489, 52 S.Ct. 230, 76 L.Ed. 416; Callen v. Massa- 
chusetts Protective Ass’n (C.C.A.) 24 F.(2d) 694; Fidelity Mut. Life Ins. Co. v. 
Powell (C.C.A.) 74 F.(2d) 525; New England Mut. Life Ins. Co. vy. Cohen (C.C.A.) 
83 F.(2d) 163; Jones v. New York Life Ins. Co., 158 Wash. 12, 290 P. 333; 
Strang v. Prudential Insurance Co., 263 N.Y. 71, 188 N.E. 161; Mutual Life Ins. 
Co. v. Hebron, 166 Miss. 145, 146 So. 445; New York Life Ins. Co. v. Jackson, 188 
Ark. 292, 65 S.W.(2d) 904; Richardson v. Metropolitan Life Ins. Co., 162 Md. 
292, 159 A. 585; O'Reilly v. Guardian Mut. Life Ins. Co., 60 N.Y. 169, 19 Am.Rep. 
131. As the beneficiary has no right of action until proof of death is furnished, 
the cause of action does not accrue and the statute of limitations does not begin te 
run until the condition has been performed or until its performance has been 
excused in some way. ‘Travelers’ Ins. Co. v. Bancroft (C.C.A.) 65 F.(2d) 963; 
Benjamin vy. District Grand Lodge, etc., 171 Cal. 260, 152 P. 731; Behlmer v. Grand 
Lodge, ete., 109 Minn. 305, 123 N.W. 1071, 26 L.R.A.(N.S.) 305; Sherman y. Minne- 
sota Mut. Life Ins. Co., 191 Minn. 607, 255 N.W. 113; ne v. New York Life 
Ins. Co, (Mo.Sup.) 190 S.W. 870; Sovereign Camp, ete., . Boden, 117 Tex. 229, 
1 S.W.(2d) 256, 61 A.L.R. 682; New York Life Ins. Co. v. Brame, 112 Miss, 828, 
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73 So. 806, L.R.A.1918B, 86. See, also, Cook v. Carpenter, 212 Pa. 165, 61 A. 799, 1 
L.R.A.(N.S.) 900, 108 Am.St.Rep. 854, 4 Ann.Cas. 723. 

{4, 5] This contract does not provide the time within which the proof of 
death shall be submitted and our attention has not been called to any statute of the 
state relating to the subject. In the absence of a controlling provision in the con- 
tract or a domestic statute of the state, the proof must be furnished within a rea- 
sonable time; and what constitutes a reasonable time for that purpose should be 
determined by the facts in each case, having due regard for the opportunity for 
performance under the existing circumstances. Century Indemnity Co. v. Shake- 
speare (C.C.A.) 74 F.(2d) 392; Penn. Mut. Life Ins. Co. v. Tilton (C.C.A.) 84 
F.(2d) 19. The policy was in the possession of a third person from the death of 
the assured until May 21, 1932, Throughout that period plaintiff did not know that 
it existed, and it is not contended that she was negligent in failing to learn sooner 
of its existence. Ignorance of the beneficiary of the existence of a policy, unac- 
companied by negligence, is a well-recognized excuse for delay in furnishing notice 
or proof of death to an insurer. The manifest basis for that sensible rule is that a 
beneficiary cannot reasonably be expected to submit proof of death under the terms 
of a policy of which he has no information. McElroy v. John Hancock Mut. Life 
Ins. Co., 88 Md. 137, 41 A. 112, 71 Am.St.Rep. 400; Metropolitan Life Ins. Co. y 
People’s Trust Co., 177 Ind. 578, 98 N.E. 513, 41 L.R.A.(N.S.) 285; Munz \ 
Standard Life & Accident Ins. Co., 26 Utah 69, 72 P. 182, 62 L.R.A. 485, 99 Am. 
St.Rep. 830; Cady v. Fidelity & Casualty Co., 134 Wis. 322, 113 N.W. 967, 17 L.R.A. 
(N.S.) 260; Konrad v. Union Casualty & Surety Co., 49 La.Ann. 636, 21 So. 721; 
Maloney v. Maryland Casualty Co., 113 Ark. 174 S.W. 845; Pacific Mut. Life Ins 
Co. v. Adams, 27 Okl. 496, 112 P. 1026; Federal Life Ins. Co. vy. Holmes’ Committee, 
232 Ky. 834, 24 S.W.(2d) 906; Missouri State Life Ins. Co. v. Barron, 186 Ark 
46, 52 S.W.(2d) 733; 7 Cooley on Insurance, 5919; note 75 A.L.R. 1504. 

[6] But it is argued that in no event does a reasonable time for the submission 
of proof of death exceed the period of limitation for the institution of actions. No 
sound reason is perceived for arbitrarily measuring such period in any and all cir- 
cumstances by that yardstick, and the contention does not find support in judicial 
exposition. Behlmer v. Grand Lodge, etc., supra; New York Life Ins. Co. v 
Brame, supra; Benjamin v. District Grand Lodge, etc., supra; Griffin v. Northwestern 
Mut. Life Ins. Co., 250 Mich. 185, 229 N.W. 509. See, also, Travelers’ Ins. Co. v. 
Bancroft, supra. 

[7] Plaintiff did not wilfully or negligently cause the long delay in submitting 
proof of death. She made full disclosure to the insurer and demanded payment 
under the automatic paid-up provision within a reasonable time after she learned 
of the existence of the policy; and, as previously said, she was not at fault in fail- 
ing to acquire knowledge of that fact sooner. The company thereupon asserted 
that the policy had lapsed for non-payment of the annual premium due in 1915 and 
categorically denied liability under the paid-up provision, thus waiving any require- 
ment for the submission of other or further proof of death. The action was insti- 
tuted less than six years after that exchange of communications and it, therefore, 
was not barred by the statute of limitations. 

[8] Since trial by jury was waived and the case submitted on an agreed state- 
ment of facts, no occasion exists for a new trial. Graham vy. Business Men’s Assur 
Co. (C.C.A.) 43 F.(2d) 673; Alexander v. King (C.C.A.) 46 F.(2d) 235, 74 A.L.R. 
174; Maryland Casualty Co. v. Beebe (C.C.A.) 54 F.(2d) 743; New York Life Ins 
Co. v. Tolbert (C.C.A.) 55 F.(2d) 10; Minnesota Mut. Life Ins. Co. v. Cost (C.C. 
A.) 2 F.(2d) 519. 

Accordingly, the judgment is reversed and the cause remanded, with direction 
to enter judgment for plaintiff in the sum of $4,626.20, with interest thereon at the 
rate fixed by law from August 3, 1932, the date on which demand for payment 
was made. 

LANCASTER v. TRAVELERS’ INS. CO. No. 25513. 
Court of Appeals of Georgia, Division No. 1. Dec. 3, 1936. 
189 Southeastern Reporter 79. 
1. CANCELLATION. 

Primarily, employer and insurer are contracting parties in group life policy, and 
employer has right to continue or refuse to continue policy, and refusal to continue 
policy under executed agreement with insurer will not continue any right in holders 
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of certificates issued thereunder to hold insurer liable thereon for loss occurring 
after cancellation of master policy. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

2, AGENCY. 

Agent whose authority is limited by terms of group policy held without author- 
ity to continue policy in force after cancellation thereof unless insurer agrees to 
such continuation or there has been an acceptance of premiums paid to keep policy 
in torce. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

3, AGENCY. 

\gent of insurer whose authority was limited by terms of group policy held 
without authority to constitute emplover agent of insurer to receive premiums. 

(For other cases, see Insurance, Dec. Dig. § 90.) 

4, GROUP POLICY. 

Purpose of group policy is to furnish protection to insured, and ordinarily does 
not make employer who paid premiums, or part thereof, and holds master policy, 
agent of insurer, 

(For other cases, see Insurance, Dec. Dig. § 74.) 

5. CANCELLATION. 

Holder of certificate issued under group life policy containing provision for 
payment of disability benefits held not entitled to recover disability benefits under 
policy after cancellation of master policy, notwithstanding acceptance of payments 
by employer, where employer did not act as agent for insurer in acceptance of 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

Syllabus by the Court. 

1. The contracting parties in a policy of group insurance are primarily the 
employer and the insurance company. The employer has the right to continue such 
a policy, or to refuse to continue, and his refusal to continue such, under an executed 
agreement made with the insurance company to cancel, will not continue any right 
in the holders of certificates issued under such group policy to hold the insurance 
company liable thereon for a loss occurring after the cancellation of such master 
policy. 
2. Where the authority of the agent is, as in this case, limited, by the terms of an 
insurance policy, and such policy is canceled, such agent is without authority to 
continue such canceled policy in force, unless it is made to appear that such continua- 
tion is accepted and agreed to by the officers of the company empowered so to do, 
or there has been an acceptance by the company of payments of premiums made for 
such purpose. Such agent is without authority to constitute the employer in the 
group insurance policy the agent of the company to receive the premium for it. 

3. The purpose of group insurance is to furnish protection to the insured, and 
does not ordinarily make the employer, who pays the premiums, or a part thereof, 
and holds the master policy, the agent of the insurer. 

4. The employee knew that the employer was paying a part of the premium. He 
knew the whole general scheme. His employer was undertaking to benefit him by 
transacting the insurance business and carrying a part of the cost. The employee's 
confidence was in the employer and not in ah agent of the insurer. 

5. The court did not err in directing a verdict for the defendant. 

Error from Superior Court, Chattooga County; C. H. Porter, Judge. 

Action bv De Forest Lancaster against the Travelers’ Insurance Company. Judg- 
ment for defendant, and plaintiff brings error. 

Affirmed. 

See, also, 51 Ga.App. 390, 180 S.E. 641. 

_ John D, & E. S. Taylor, of Summerville, and Wright & Covington, of Rome, 
for plaintiff in error. 

Maddox, Matthews & Owens, of Rome, and Finlay & Campbell, of Chattanooga, 
Tenn., for defendant in error. 

MacIntyre, Judge. 

Lancaster, an employee of the Trion Company, filed suit against Travelers’ 
Insurance Company on a certain certificate issued to him under a group insurance 
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policy issued by Travelers’ Insurance Company to the Trion Company. He alleged 
that he became permanently and totally disabled on June 9, 1933. Claim was filed 
and payment refused. The defendant answered that the master or group policy 
issued to the Trion Mills had been canceled by mutual agreement on April 11, 1933, 
and that there was no liability on its part. The evidence showed that on April ll, 
1928, the company issued a group insurance policy to the Trion Company to be 
effective for a term of one year ftom that date, “and same may be renewed from 
year to year as hereinafter provided.” On December 14, 1932, plaintiff was issued 
a certificate under such group policy, he being at the time an employee of the 
Trion Company. On April 11, 1933, the defendant company and the Trion Company, 
the parties to the insurance contract, canceled this policy of insurance and issued a 
new and different policy. The defendant sent its agent to take up certificates issued 
under the policy which was being canceled; and where wanted, certificates under 
the new policy of group insurance were delivered. The plaintiff knew of this and 
was instructed by the Trion Mills to notify employees to surrender their certificates 
under the policy which was being canceled. The plaintiff performed this duty but 
refused to surrender his certificate under the old policy. He continued to pay to 
the Trion Company the amount which he had been paying under the old policy, 
which was accepted by the Trion Company, but was never sent or delivered to the 
insurance company. The plaintiff testified that the agent of the defendant company, 
who was taking up the certificates under the old policy and delivering the new 
certificates, told him he was not eligible under the new policy, and “that he would 
take me around to Mr. Simmons (the representative of the Trion Company) and 
would authorize Mr. Simmons to take out my premiums and take the old policy 
right on, and when he began to do that the policy would be payable. * * * I went 
with him to Mr. Simmons and he gave Mr. Simmons those instructions.” The agent 
and Simmons both denied this. Simmons, however, continued to accept from the 
plaintiff the monthly premiums he had been accustomed to pay. The master policy 
provided that “no agent can make, alter, or discharge this policy or extend the time 
of payment of premiums, nor can this policy be varied or its conditions waived or 
extended in any respect, except by the written agreement by the company, in compli- 
ance with the law of the State in which the policy is issued, signed by the president, 
one of the vice-presidents or secretaries, whose authority will not be delegated.” 
At the conclusion of the evidence the court directed a verdict for the defendant and 
the plaintiff excepted. 

[1] The contracting parties in group insurance are primarily the employer and 
the insurance company. “It is a contract between the insurer and the employer. * * * 
It was not in the power of the beneficiary ‘to keep the “group contract” in force or 
to abrogate it.’ ” Curd v. Travelers’ Insurance Company, 51 Ga.App. 306, 310, 180 
S.E. 249, 252. The obligations or covenants of the insured are not contained in the 
certificate. Metropolitan Life Insurance Company v. Harrod, 46 Ga.App. 127, 128, 
166 S.E. 870. The group or master policy manifestly, and by its express terms, is an 
agreement between the insurance company and the employer. Johnson v. Metro- 
politan Life Insurance Company, 52 Ga.App. 759, 763, 184 S.E. 392; Austin v. 
Metropolitan Life Insurance Co. (La.App.) 142 So. 337. The certificate to the 
employee is an evidence of his coverage by the master policy. All States Life 
Co. v. Tillman, 226 Ala. 245, 146 So. 393. The “certificate” does not constitute 
the entire contract of insurance. In brief, the insurance company agreed for 4 
named consideration to insure for one year a group of employees of the Trion Com- 
pany, whose identity was to be determined by the possession of one of a large 
number of “certificates.” The “certificate” refers to the policy as the basis of its 
issuance, and the policy refers to the “certificate.” “The policy and the certificate 
are interlocked like the Siamese twins.” Carruth v. AStna Life Ins. Co., 157 Ga. 608, 
616, 122 S.E. 226, 230. See, also, Wann v. Metropolitan Life Ins. Co. (Tex.Com. 
App.) 41 S.W.(2d) 50; Provident Life & Accident Co. v. Nicholson, 157 Va. 345, 
160 S.E. 5; A&tna Life Ins. Co. v. Padgett, 49 Ga.App. 666, 176 S.E. 702. And when 
the policy dies or ceases to exist, the certificate is no longer binding on the insurance 
company. Whether or not a policy of group insurance shall be contained depends 
on the will of the primary contracting parties thereto. The employer is not obliged 
against his will to continue a policy of insurance after the contract period. Where 
premiums on a group policy are paid by an employer, and the master policy issued 
to such employer, he has the right to cancel such policy. Austin v. Metropolitan 
Life Ins. Co., supra. In Davis v. Metropolitan Life Ins. Co., 161 Tenn. 655, 32 
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S.W.(2d) 1034, it was held that a city, to whom a group policy of insurance had 
been issued for the benefit of its employees, might cancel the same and such action 
would bind the employees holding certificates thereunder. It is clearly apparent 
that the Trion Company had the right to refuse to renew the master policy in this 
case, and to take another policy in the same or a different company, if it should 
so desire. The holders of the certificates had no vested right to a continuation 
of such policy over the objection of the employer. 

[2-4] An agent of the insurance company who comes to deliver certificates 
under a new master policy which is being issued to the Trion Company, and to take 
up the certificates under the prior policy, under the express terms of such policy, 
is without authority to hold the same in effect for a particular purpose where it 
appears that the company has not accepted any premiums thereunder, nor received 
any consideration for so doing, but on the contrary, expressly and in writing, agreed 
with the Trion Company to cancel said policy. The payment by the employee to the 
Trion Company of certain amounts of money as premiums, where its appears that 
the insurance company never received the sums so paid, nor were they tendered to 
it, will not bind such insurance company. ‘Thus, if the insurer was not to be 
bound by the alleged misrepresentation of this special agent, Mitchell, and if neither 
the employer nor the employer’s agent is an agent of the insurance company, or 
clothed with any power to waive any of the conditions of the group policy of insur- 
ance covering the employees of such employer, the insurer is not liable. The case of 
Duval v. Metropolitan Life Insurance Company, 82 N.H. 543, 136 A. 400, 404, 50 
A.L.R. 1276, is one of the leading cases, if not the leading case, on this question and 
we quote that part of the language of the same which we think is particularly 
applicable to the facts of the instant case: “The claim that the employer is the 
agent of the insurer in the collection and forwarding of premiums is wholly with- 
out foundation. By the express terms of the policy the company looks to the 
employer for the payment of the premiums. It has no concern with whether it 
collects part of them from the employee or not. The employee is insured because he 
has made application and because the employer promises to pay the insurer the 
premiums. The promise to pay is for the benefit of the employee. Again, it is 
urged that, as the provisions as to notice of claim, proof of loss, etc., are contained 
in the master policy, therefore the employer is the insurer’s agent to give informa- 
tion on these subjects. It is said that the whole purpose of the group insurance 
scheme would be frustrated unless the employer co-operates with the employee as 
agent ‘by implication’ for the insurer. That the employer is expected to co-operate 
with the employee is evident. The whole scheme is paternalistic. The error of 
counsel, here and elsewhere, is in failing to appreciate that the paternalism is that of 
employer towards employee. It does not have the effect of making the benevolent 
parent the agent of the party with whom he inaugurates a contract for the benefit 
of his children. The line dividing the three parties to the contract according to 
their interest and real position in these transactions puts the employer with the 
emplovee, as opposed to the insurer. Much is made in argument of the proposition 
that the whole plan and scheme was to furnish protection to the insured. Of 
course this is true, but it does not follow that the insurer is made chargeable with 
the conduct of the intermediary who sought to bring the insurer and insured into 
relation, who offered and bound itself to pay to the insurer the price demanded for the 
insurance, and who agreed to perform the office of keeping the insurer informed 
as to who had accepted, and came under the terms of. the. offer. The employee 
was told that the employer held the master policy, and must be deemed to have 
known that such holding was on his behalf, and not for the insurer. He knew that 
the employer was paying a part of the premium. In short, he knew the whole general 
scheme. His employer was undertaking to benefit him by transacting the insurance 
business and carrving a part of the cost. His confidence was put in his employer, 
not in an agent of the insurer. * * * This [group insurance] is an arrangement 
institrted hv the emplover for the benefit of the employees. The employer sought 
and obtained from the insurer a contract for their benefit. Naturally the employee 
looks to the emplover for guidance and information. There is nothing sinister in 
such a situation. Their interests are not adverse, but common. The outstanding 
tact that the employer has interested itself in this matter and has undertaken a 
part of the financial burden for the benefit of the employees, shows that in the 
ordinary course of events the employee would be expected to place reliance in his 
henefactor, and would think of the employer in that light rather than consider 
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it to be the representative of the insurer. The insurance was something the 
employer and employees were to obtain by their joint efforts. It was not something 
the employer was engaged in getting as a representative of the insurer. If the 
situation be looked at from the standpoint of the insurer, this conclusion is still 
more evident. It was informed by the employer that the employer desired to 
initiate this form of insurance for its employees. The insurer issued a policy that 
admittedly gave full information to the employer. The employer was left free to 
determine whether it would contribute the whole premium or collect a part of it 
from the employee. That was a matter between them, and as to it the insurer had 
iio interest. Co-operation between employer and employee was manifestly expected 
by the insurer. But that co-operation was entirely on behalf of the insured. Having 
furnished to the party acting for and in behalf of the employees full and accurate 
information as to the terms of the contract it would make, the insurer would not 
be required to go further or to be held responsible for the way in which the employer 
imparted the information to the employee for whom the employer was acting. If 
the employer failed of this duty, the employee might have a cause for complaint 
against his unfaithful representative (Page v. Parker, 40 N.H. 47, 69), although he 
would have none against the third party with whom the representative dealt. When 
the formal contract was issued, it was the natural thing to do to state the terms fully 
in the group or master policy issued to the employer. As the percentage of premium 
to be paid by employer and employee was not fixed by the insurer, but left to the 
agreement made between employer and employee it is plain that the insurer could 
not state in the individual certificate the premium to be paid by the employee. 
Employer and employee are inescapably yoked together in the undertaking; and 
when the insurer told the employee, in his individual certificate, that the full terms 
of the contract were stated in the policy held by the employer, it discharged its 
duty to him in a reasonable way. There is nothing in the situation or conduct of 
the parties from which an implied general agency on the part of the employer to 
make representations or waive rights for the insurer could be found.” 

Under the group insurance policy, the employer is acting for itself and on behalf 
of its members in order to obtain cheap insurance for them through a group plan. 
It is representing itself and its members, not the insurance company. Its only 
authority is to issue a certificate of insurance to its employees and to remit the 
premium therefor to the insurance company, but this does not make it a general 
agent. The employer is not in the insurance business, but is rendering all the service 
it can for its employees. It receives no compensation from the insurance company. 
The latter has no control over its rules for hiring and firing its employees, nor has 
the insurance company any control over the employer as to whether it pays all of the 
insurance premium or only a part of it, except under the provision in the policy 
“that no employee shall be charged more than fifteen per cent per week each per 
thousand of insurance.” As far as the insurance company is concerned, the difference 
between the insurance in this case and the case of an individual is that here a 
single group is being insured rather than a single person, with a resultant saving to 
the members of the group, and the employer and the employees are all members of 
this group. Thus, the line dividing the three parties to the contract, the employer. 
emplovees, and insurance company, according to their interest and real position in 
these transactions, puts the employer with the employee as opposed to the insurance 
comnany. 

[5] Anplying the above rules to the facts in this case, we do not think the 
emplover or the emplover’s agent was an agent of the insurer, or clothed with anv 
power to waive any of the conditions of the group policy of insurance covering the 
emnlovees of such emplover. The court did not err in directing a verdict for the 
defendant and overruling the motion for new trial as amended. 

Tudgement affirmed. 

Brovles, C. P., and Guerry, J., concur. 


METROPOLITAN LIFE INS. CO. v. MANUFACTURERS NAT. BANK. 
No. 25691. 
Court of Appeals of Georgia, Division No. 2. Dec. 4, 1936. 
189 Southeastern Reporter 83. 
2. TOTAL DISABILITY. 


“Total disability” exists within provision of group life policy for payment of 
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disability benefits if insured’s sickness is of such character that ordinary care 
required or authorized him to desist and he did desist from performing labors 
incident to occupation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. OCCUPATION. 

Expressions “any occupation” and “any work” within provision of group life 
policy for payment of disability benefits should be construed to mean ordinary 
employment of particular person insured, or such other employment, if any, approxi- 
mating the same livelihood, as insured might fairly be expected to follow, in view 
of his station, circumstances, and physical and mental capabilities. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4, TOTAL DISABILITY. 

Sporadic employment of insured who had been manager of ice plant at time of 
issuance of group life policy containing provision for payment of disability benefits, 
at about one-third of former salary after attack of pneumonia resulting in abscessed 
lung held not to establish, as matter of law, that insured was not totally and per- 
manently disabled within meaning of policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Syllabus by the Court. 

1. The stipulations of the policy sued on having required proof of loss, and the 
petition having alleged compliance therewith, the court did not err in refusing to 
strike from the petition the attached copies of such documentary proof, since these 
exhibits were not evidence of any fact stated in their contents, but they were 
attached merely to show compliance with the provisions of the policy as to the 
proof of loss, and the court properly explained to the jury that the plaintiff’s plead- 
ings were not to be taken as evidence. 

2. The case on its merits is controlled by the decisions of the Supreme Court in 
Cato v. AStna Life Insurance Co., 164 Ga. 392 (3, 4), 398, 399, 138 S.E. 787, and 
Prudential Insurance Co. v. South, 179 Ga. 653, 658, 177 S.E. 499, 98 A.L.R. 781. 
In the Cato Case, it was held: “It is sufficient if the insured’s sickness was of such 
a character that ordinary care required or authorized him to desist and he did 
desist from performing the labors incident to his occupation; in such circumstances 
total disability exists.” While it is true that in the instant case the decedent did 
not altogether desist from work, following an attack of pneumonia resulting in an 
abscessed lung, with which he was stricken while employed as the manager of an ice 
plant; and while it is true that, after a prolonged lay-off, he resumed work with 
altogether different duties and at a salary of approximately one-third of the former 
amount; still, since the evidence authorized the jury to find that the decedent was 
otherwise totally and permanently disabled, within the meaning of the policy, as 
construed by the Cato Case, from the inception of his illness until his death about 
one year thereafter: and since, under the ruling in the South Case, “the expressions 
‘any occupation’ and ‘any work’ [also contained in the instant policy] * * * should 
be construed to mean the ordinary employment of the particular person insured, or 
such other employment, if any, approximating the same livelihood, as the insured 
might fairly be expected to follow, in view of his station, circumstances, and physical 
and mental capabilities”; it cannot be said that such subsequent, different, and 
sporadic employment of the insured at about one-third of his former salary nullified 
the evidence in plaintiff’s favor on the fact of total disability, and demonstrated as 
a matter of law that he was not totally and permanently disabled within the meaning 
of the policy. 

Error from City Court of Newnan; W. L. Stallings, Judge. 

\ction by the Manufacturers National Bank against the Metropolitan Life 
Insurance Company. Judgment for plaintiff, and defendant brings error. 

\ffirmed. 

Lovejoy & Mayer, of LaGrange, for plaintiff in error. 

Camp & Sanders and Hall & Jones, all of Newnan, for defendant in error. 

lenKINS, Presiding Judge. 

lhe beneficiary in a contract for life insurance and total disability benefits, 
issued under a “group plan,” sued the insurer and recovered $3,000, the full amount 
of the policy. The contract contained provisions as to permanent and total disability, 
and a requirement that the disease or injury prevent the insured from “engaging in 





1190 The Insurance Law Journal, Vol. 88 | May, 1937 


any occupation and performing any work for wage or profit,” similar to the pro- 
visions in the Cato and South Cases, supra. The certificate of insurance was issued 
to the insured in May, 1931, while he was employed as the manager of an ice plant 
at Newnan, Ga. Under his corporate employer, he had long experience as an ice 
plant manager and refrigeration engineer. In 1933, the employer transferred him 
to the management of its ice plant at Knoxville, Tenn. His salary was $275 a month. 
About January 24, 1934, while in this employment, he was stricken with lobar pneu- 
monia, resulting in the formation of a large abscess about the size of a “goose egg” 
in one lung; and he was seriously ill at a hospital until about March 5, 1934. The 
evidence for the plaintiff shows that he remained away from any work, incapaci- 
tated and under treatment of physicians, until April 13, 1934, when, upon his 
application to his former employer for work, the manager of its plant at LaGrange, 
Ga., who was familiar with his condition, informed the officer in charge of the 
employer’s southeastern territory that outside work would be better for the insured, 
and on April 16, he was given work at LaGrange, selling refrigerators, collecting 
and doing small repair jobs, using a car for which the employer supplied gas and oil. 
He was paid $25 a week. His salary was paid until about October 11, 1934, when he 
was released. During the period of this employment, under the evidence for the 
plaintiff, he was obliged continually to lose time, and was in the hospital under treat- 
ment of doctors or unable to leave his bed for thirty or more days of the time. From 
May 1 to May 11, he spent in a hospital; between May 1, and July 18, he was ill 
and treated by a doctor on twenty-two different days; from May 26 to June 5, he 
was ill and confined at home; on June 17, he had three teeth pulled, with an unfavor- 
able reaction; June 18, he spent in a hospital; on September 4, he was ill and 
had to go to bed. After he was dropped from the pay roll of his employer on Octo- 
ber 11, he did no work of any kind. In November, he was confined to his bed for 
about nine days, and remained ill. On December 7, he went to the home of his 
sister in Miami, Fla., and “continued to cough and spit up blood.” On January 
22, 1935, his sister took him to Columbus, Ga. He “coughed all the way” to that city. 
In February he was stricken with influenza, had lobar pneumonia, and died on 
February 8, 1935. 

Able counsel for the plaintiff in error, the insurer, submit that the evidence 1s 
entirely insufficient to support a finding that the insured became permanently and 
totally disabled within the construed meaning of the policy while he was engaged in 
the employment of manager. In their brief they contend as follows: “While it may 
be true that upon direct examination and in answer to hypothetical questions, some 
of the doctors testified that [the insured] was totally and permanently disabled 
[from January 24, 1934], yet on cross-examination, when they were advised that 
he had actually worked, they stated that, if he actually worked, he was not totally 
and permanently disabled.” In the testimony of physicians, Dr. George W. Hol- 
combe testified: “He had pneumonia to begin with, and then developed an abscess 
of the lung about the size of a goose egg. * * * In my opinion [after stating facts 
appearing in his treatment of the insured during his first attack of pneumonia, an 
other facts stated hypothetically], I would say that I don’t think he had recovered 
from the lung abscess which he had while under my care in Nashville. Assuming 
the same facts as above set out, in my opinion I would say that this man was not 
physically able to resume any occupation from March 5, 1934, until his death, and 
I would say from the condition I saw him in in Nashville, in my opinion he really 
was not in condition to work that year at all, and if he had undertaken to work, he 
probably would have died sooner.” On cross-examination, he said: “I don’t know 
how much he worked, but if he actually worked from April 13th to October 11th, 
1924, with the exception of a couple of weeks, I would say he was incapacitated and 
should not have worked, and I would say that he was disabled to work. From my 
records and the condition he was in when I saw him, he should not have done any 
work in from three to six months. What I am testifying to is that he should not 
have worked, and I don’t mean to testify that he was totally and permanently dis- 
abled which prevented him from working.” On redirect examination, he stated: 
“Assuming [hypothetically stated facts under testimony of other witnesses], and 
knowing the condition he was in on March 5th, in my opinion, I would say he was 
totally and permanently disabled during that period.” On recrossexamination, he 
said: “A perfectly well man who never had a day’s illness in his life might catch flu 
and have pneumonia and be dead tomorrow. So far as his death is concerned, 
would say that his other trouble necessarily had something to do with it, but he 
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could have died without ever having had that. But he had had this other trouble, 
and he was in good condition to have developed any condition there in that lung, 
and a perfectly well man could not so easily have done the same thing, but he 
could have done it, and probably might have died, but not so easily.” Dr. P. J. 
Manson testified: “Judging from the examination I made of him around the first of 
April, at that time he was totally disabled and unable to work. * * * I think he 
was sicker than he thought he was, and on April Ist he was unable to undertake any 
work. * * * Assuming that he had lobar pneumonia in January, 1934, and an 
abscessed lung, and in view of his condition as revealed in my examination on April 
Ist, as to when he would be able to return to his work, that question is again hard to 
answer, but in my opinion at the time, it would take him quite a while to recuperate, 
several months, probably a year, before he would be able to work. During that time, 
the kind of work he was accustomed to would be detrimental to his physical condi- 
tion, which was my reason for advising him to rest as much as possible. The time 
it takes normally for an abscessed lung to heal varies according to the size of the 
abscess and the resistance of the individual, but it usually takes months. [His] resis- 
tance when I saw him was quite low. Lobar pneumonia * * * is one of the worst 
forms of pneumonia. Assuming [hypothetically-stated facts], and in addition to the 
assumption of the above facts, from my examination it is my opinion that he had 
been disabled for the full term. Further assuming that, when he returned here in 
December, he was still spitting up blood and still weak and nervous. I would say he 
was disabled and that it was the result of his previous pneumonia; and again assum- 
ing all of the above facts to be true, I would say he was totally disabled during this 
entire period.” On cross-examination he stated: “I have already testified that I 
believed he was permanently disabled, from all the assumptions and from the infor- 
mation I had, for at least a year. If it is shown that [the insured] actually worked 
from about the Ist of May, 1934, until October, 1934, as to whether he was totally 
disabled for that period of time, it is my opinion that this man should not work, and 
that any work he did might put him in danger of his life, and if he worked during 
that period of time, it was certainly detrimental to his health. To say that man is 
totally disabled, does not mean that he can not wiggle a foot or hand. Some people 
go on what is called ‘nerve’ sometimes, not because they are physically able to do it, 
hut because they just won’t rest. That does not mean that a person is able to do 
these things. Though he actually worked continuously from May 1, 1934, to October 
11, 1934, as to my opinion as to whether he was totally disabled during that time, 
he certainly was not flat on his back, but T still contend he should not have worked 
and that he should have rested during that period of time instead of working. * * * 
Answering your question, based upon assumption that this man did work from May 
1, 1934 to October 11, 1934, it would appear that he was not totally disabled. At the 
same time. I feel that he should not have worked.” Dr. R. F. Johnson testified: 
“Knowing the condition he was in when T examined him [during his last illness], 
and assuming the following facts [hypothetically stated] to be true * * * IT am 
of the opinion that it is probable that his condition at the time of his death was a 
continuation of the lung condition which existed from January to March, 1934, 
although I could not be positive. My opinion is that it is possible and probable both. 
I can’t swear to it. * * * Ordinarily, where a patient has had an abscess in his 
lung as big as a goose egg, I don’t think it would heal in six months. In my opinion, 
I don’t think the lung abscess which [he] had had healed when he took his 
last illness.” Dr. G. W. Hammond testified: “Assuming the facts above [hypo- 
thetically] stated and the condition I found him in, I would say it would take from 
six to twelve months to recover. If nothing else happened to him, I don’t know if 
he would recover. We can never tell. * * * Under certain circumstances, a man might 
work when he is not able to. I still say that a man in his condition was unable to 
work, though as a matter of fact he did work. The day I saw him he was unable 
to work, and if he remained in the same condition he was when I saw him, he was 
unable until he died, even though he actually worked. * * * I am still of the 
opinion that he was unable to perform any work, although, as a matter of fact, he 
actually worked, and that is true of a lot of patients.” 

_ [1-4] As we understand this testimony of the doctors, they did not yield their 
opinion that the insured was incapacitated to work in the sense that he ought not to 
have worked and was thus totally disabled from working within the meaning of the 
Cato Case. One of the physicians said, “The kind of work he was accustomed to 
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would be detrimental to his physical condition,” and in his opinion the insured was 
“totally disabled during the entire period.” As we construe it, their testimony on 
cross-examination simply meant that, while they thought he was physically totally 
incapacitated and unable to work, and that he ought not to have worked, yet if he did 
in fact work, they could not say that it was impossible for him to work; whereas, 
under the rulings of the Cato and South Cases, if he was unable to work and in the 
exercise of ordinary care ought not to have worked, the fact that he may have done 
minor and different work, not approximating the same livelihood, would not have 
prevented his condition from constituting total and permanent disability within the 
meaning of the policy. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 


METROPOLITAN LIFE INS. CO. v. EVANS. No. 25690. 
Court of Appeals of Georgia, Division No. 2. Nov. 7, 1936. 
Rehearing Denied Dec. 10, 1936. 
189 Southeastern Reporter (2d) 369. 
1. CONSTRUCTION. 

Although insurance contracts should be so construed as to carry out true inten- 
tion of parties, policies will be liberally construed in favor of objects sought to be 
accomplished, and against insurer, and, where policy is fairly susceptible of more 
than one construction, interpretation which is most favorable to insured will be 
given effect (Code 1933, § 56-815). 

(For other cases, see Insurance, Dec. Dig. § 146]3].) 

2. DISABILITY. 

Under group life policy providing for payment of permanent and total dis- 
ability benefits, provided that “disability” “commenced” after expiration of one year, 
insured he/d entitled to benefits for total disability resulting after expiration of one 
year from effective date of insurance from disability commencing prior thereto, 
“disability” within policy meaning total and permanent disability sued for, and 
“commence” meaning time when such total and permanent disability occurred 
(Code 1933, § 56-815). 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. COMMENCEMENT OF DISABILITY. 

In action for disability benefits under group life policy providing that after 
working 90 days employee might obtain certificate, charge that purpose of 90-day 
clause was to prevent person who had some disease or trouble from obtaining insur- 
ance before expiration of 90 days held not erroneous as charge that insurer could 
not raise question of disability after 90 days. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

4. COMMENCEMENT OF DISABILITY. 

In action for disability benefits under group life policy providing for payment 
of benefits for permanent total disability which commenced after expiration of one 
year, charge that, if total and permanent disability did not occur until after insur- 
ance had been in effect one year, insured was entitled to recover, held not error. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Error from Superior Court, Jackson County; W. W. Stark, Judge. — 

Action by R. E. Evans, against the Metropolitan Life Insurance Company 
Judgment for plaintiff, and defendant brings error. 

Affirmed. a 

Thos. J. Shackelford and Walter G. Cornett, both of Athens, for plaintiff im 
error, 

E. C. Stark, of Commerce, for defendant in error. 

Syllabus Opinion by the Court. 

Sutton, Judge. : 

Suit was brought against the defendant insurance company to recover [tor 
alleged total and permanent disability under a certificate of insurance issued to the 
plaintiff under a group policy taken out by her employer. The only issue, as admit- 
ted on the trial, was as to the construction of a clause in the policy and certificate 
which provided as follows: “Upon receipt by the company of due notice and proo! 
—both in writing—that any employee while insured hereunder and prior to his 
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sixtieth birthday has become totally and permanently disabled as a result of bodily 
injury or disease, so as to be prevented thereby from engaging in any business or 
occupation and performing any work for compensation or profit for the remainder 
of his life, and that such disability has already continued uninterruptedly for a 
period of at least three months, and provided: (a) the disability for which claim 
is made commenced after the employee had been continuously ‘insured hereunder 
for a period of one year, and * * * the company shall discontinue all the insurance, 
and shall pay to the insured twenty instalments of $25.52 each.” It is contended 
by the insurance company, plaintiff in error here, that the plaintiff is not entitled 
to recover because the disability sued for commenced before the insurance had been 
in force one year, and also that the “disability” as used in the quoted clause of the 
policy refers, as to “commencement,” not necessarily to total and permanent dis- 
ability, byt to any disability that later culminates in total and permanent disability ; 
it being contended by the plaintiff that the “disability” referred to means the total 
and permanent disability sued for, and that such total and permanent disability 
did not “commence,” that is, occur, until after the one year insurance period. Held: 
{1, 2] 1. While “the contract of insurance should be construed so as to carry 
out the true intention of the parties” (Code § 56-815), yet “ ‘policies of insurance 
will be liberally construed in favor of the object to be accomplished, and provisions 
therein will be strictly construed against the insurer’” (A®tna Life Insurance Co. v 
Padgett, 49 Ga.App. 666, 176 S.E. 702, and cit.), and “‘if a policy or contract ot 
insurance is fairly susceptible of more than one construction, the interpretation most 
favorable to the insured will be given effect’” (A®tna Life Insurance Co. v. Pad- 
gett, supra, and cit.). Accordingly, the “disability” referred to in the policy, and 
as used therein, means the total and permanent disability sued for, and “commence’ 
means the time when such total and permanent disability occurred. The Padgett 
Case, supra, relied on by the plaintiff in error here, was tried on an agreed statement 
of facts, which showed that the policy of insurance was issued on July 7, 1931, and 
that the plaintiff became totally disabled on November 6, 1931, 


within less than six 
months from the date of the insurance. 


In the present case there was an issue of fact as to when the total and per- 
manent disability of the plaintiff occurred. Under the evidence, the 
authorized to find that the plaintiff became totally and permanently disabled, and 


that such total and permanent disability did not commence, that is, occur, until after 
the insurance had been in force one year. 


jury was 


[3, 4] The motion for new trial contains several special grounds, the first of 
which was expressly disapproved by the court. One of the grounds is that the 
court erred in charging the jury: “Of course, your attention is also called to that 
clause of the policy which provides that it does not go into effect until ninety days 
after the issuing of the policy. Now, it’s not necessary for the court to instruct you 
the reason why that provision is put in the policy of these group insurances. As 
the court construes that, that is to prevent a person from applying for and obtain- 
ing this msurance, who within three months or before ninety days had expired, who 
had some disease or trouble, and therefore the policy will not become binding or 
in force against the company until the ninety days has expired.” This was an inac- 
curate statement by the court with reference to the 90-day clause in the policy, but 
was more harmful to the insured than to the insurer, the said clause providing 
that after working for 90 days a new employee might, upon application, obtain a 
certificate of insurance. The charge was not error against the company for the 
reason assigned, that is, that the company could not, after 90 days, raise the question 
as to disease or disability. The other special grounds complain of the charge, or the 
failure to charge, as to the commencement of the disability (which in the present 
case is alleged to be total and permanent disability), but, as shown in the first head- 
note above, the “disability” that would prevent the plaintiff from recovering, if 
commenced before the insurance had been in effect one year, is the total and per- 
manent disability which is sued for. Hence, the court did not err in charging the 
jury that, if the plaintiff had become totally and permanently disabled and such 
disability did not occur until after the insurance had been in effect one year, the 
plaintiff was entitled to recover. All of such special grounds are without merit. 

The court did not err in overruling the motion for new trial. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 
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JOHNSTON et al. v. TRAVELERS’ INS. CO. No. 25009. 
Court of Appeals of Georgia, Division No. 2. Dec. 5, 1936. 
Rehearing Granted Dec. 11, 1936. 
Judgment Adhered to Dec. 17, 1936. 
189 Southeastern Reporter (2d) 381. 
1. CLAIM. 

Liability of insurer for disability benefits under certificate issued under group 
life policy held not terminated by failure of insured to claim disability benefits 
immediately after he became totally and permanently disabled, but on waiver of 
proof of disability, rights of insured became irrevocably fixed entitling him there- 
after to option to claim disability benefits, or await maturing of death benefits. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

2. CANCELLATION. 

Insurer held not entitled to destroy certificate issued under group life policy or 
any part thereof by canceling group policy after occurrence of permanent total 
disability for which benefits were provided by certificate and policy. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

Syllabus by the Court. 

1. Where a certificate of life insurance, taken in connection with the group 
policy under which it was issued, provided for a permanent total disability benefit 
in the same amount as the death benefit, and provided that payment for the dis- 
ability should be a full settlement of all obligations-to the insured under the policy, 
and the insured became totally and permanently disabled at a time when the group 
policy and the certificate were both in force by the continual payment of premiums, 
the liability of the insurer was not terminated by the failure of the insured imme- 
diately to claim the disability benefit, and if the insurer waived the proof of dis- 
ability required by the policy, the rights of the insured under the certificate became 
irrevocably fixed, and thereafter he had the option either to claim the disability 
benefit or in lieu thereof to await the maturing of the death benefit. 

2. After the occurrence of the permanent total disability, it was not competent 
for the insurer to destroy the certificate, or any part thereof, by canceling the 
group policy. 

Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Action by K. H. Johnston and another against the Travelers’ Insurance Com- 
pany. Judgment for defendant, and plaintiffs bring error. 

Reversed. 

See, also, 188 S.E. 27. 

Nathan Jolles and Isaac S. Peebles, Jr., both of Augusta, for plaintiffs in error. 

Hull, Barrett & Willingham, of Augusta, for defendant in error. 

STEPHENS, Judge. 

The plaintiffs in error brought an action against Travelers’ Insurance Com- 
pany on a certificate of insurance under and subject to the terms and conditions ot 
a group life policy issued to the Augusta factory, alleging that they were the bene- 
ficiaries of a certificate issued to Oscar T. Hair on November 23, 1927, whereby he 
was insured in the sum of $1,000 as a death benefit; that he died May 9, 1933, that 
all premiums due on the policy were paid up to and including the month of Febru- 
ary, 1931, that on October 30, 1930, Hair became totally disabled and was unable 
to work from that time until he died, that from October 30, 1930, until February 
28, 1931, the defendant had permitted the insured and the plaintiffs to pay the pre- 
mium of 60 cents per month, and led the plaintiffs to believe that the payment ot 
the same was all that was necessary to continue said policy in force so that at the 
death of Hair the plaintiffs could recover on the certificate of insurance, that on 
February 23, 1931, payment was made to the defendant to continue the policy in 
force during February, 1931, that on February 28, 1931, the factory ceased opera- 
tion and the defendant on this date wrongfully refused to accept further payments 
then or at any other time, that by reason of this act, the policy was in full force 
at the death of Hair, that on October 3, 1933, in response to a request to furnish 
necessary blanks to present this claim, the defendant denied any liability under the 
policy, that the group life policy under which the certificate was issued was not 
in the custody or control of the plaintiffs and they were unable to attach a copy, 
but that on the date that Hair was permitted a leave of absence from the factory, 
October 30, 1930, and on February 23, 1931, the group policy was in full force. The 
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certificate attached as an exhibit to the petition stated that under the terms of a 
group life policy issued to the Augusta factory by Travelers’ Life Insurance Com- 
pany the lite of Oscar T. Hair was insured for the sum of $1,000, if death should 
occur during the continuance of the policy while the employee was insured there- 
under. It also stated: “The provisions of the policy for permanent total disability 
benefits are printed upon the third page of this certificate and made a part hereof.” 

Demurrers were filed. The plaintiffs amended the petition, attaching a copy of 
the group life policy, and alleging that the factory and the insurance company 
attempted to cancel the group policy by a rider dated February 18, and attached to 
the policy, without notice to the plaintiffs or the insured, that the defendant, through 
its agent C. T. Hair, accepted the sum of 60 cents from the plaintiffs on February 
23, 1931, thereby leading them to believe that they could continue the policy in force 
by continuing the monthly payments, that the attempt to cancel the policy was inef- 
fectual as to the plaintiff’s rights, and the defendant by said acts waived the pro- 
vision in the certificate and the group policy for the continuance of the insurance 
and is now estopped to set up the same as a defense, that from October, 1930, until 
February, 1931, the monthly premiums were paid to C. T. Hair, who was authorized 
by the defendant to accept said payments which would continue the insurance in 
force, which premiums were accepted by the defendant knowing that the said Hair 
had been disabled and unable to work since October, 1930, that said agent of the 
defendant advised the plaintiffs that nothing else was necessary to continue the 
policy in force during the disability of the insured, that on February 28, 1931, the 
agent refused to accept further payments stating that he had been instructed by the 
defendant not to accept further payments, that the plaintiffs had been willing at all 
times to pay any premiums required and made every effort to continue the policy 
in ferce, and relied on the representations of the defendant’s agent, and defendant 
is estopped to claim a forfeiture by reason of said provisions, and will be held ta 
have waived the provisions of the certificate with @eference to conversion or con- 
tinuance of the certificate other than by the method as represented to the plaintiffs. 

The group policy attached to the amendment contained this provision numbered 
5; “The insurance of any employee covered hereunder shall end when his employ- 
ment shall end except in a case where at the time of such termination the employee 
shall be wholly disabled and prevented by bodily injury or disease from engaging 
in any occupation or employment for wage or profit. In such case the insurance will 
remain in force as to such employee during the continuance of such disability for 
the period of three months from the date upon which the employee ceased to 
work and thereafter during the continuance of such disability and while this policy 
shall remain in force until the employer shall notify the company to terminate the 
insurance as to such employee. Nothing in this paragraph contained shall limit or 
extend the permanent total disability benefit to which an employee shall become 
entitled under this policy. Temporary lay-off or leave of absence for reasons other 
than physical disability as aforesaid shall not be considered as termination of 
employment for the purpose of this insurance unless the employer shall so elect.” 
The group policy also contained this provision: “1. Permanent total disability 
benefit:—If any employee shall furnish the company with due proof that while 
insured under this policy and before having attained the age of sixty, he has become 
wholly disabled by bodily injuries or disease, and will be permanently, continuously, 
and wholly prevented thereby for life from engaging in any occupation or employ- 
ment tor wage or profit, the company will waive further payment of premium as to 
such employee and pay in full settlement of all obligations to him under this policy 
the amount of insurance in force hereunder upon his life at the time of the receipt 
of due proofs of such disability, in a fixed number of instalments chosen by the 
employer from the table in the paragraph entitled ‘Modes of settlement,’ the first 
instalment to be paid immediately upon receipt of due proofs of such disability.” 
By a rider attached to the group policy, dated February 18, 1931, the defendant 
and the Augusta factory agreed that all insurance thereunder should terminate 
effective 12:01 a. m. February 23, 1931. 

After the petition was amended, the defendant renewed its demurrers, general 
and special, and filed additional demurrers. The court sustained all the demurrers 
and dismissed the petition. 

_ [l, 2] Under the facts alleged in the petition as amended, it was error to dis- 
miss the petition. Oscar Hair was insured by the defendant company in an indivis- 
ible contract against two risks, permanent total disability, and death. The amount 
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of indemnity being $1,000 in either event. If he became entitled to the disability 
benefit and availed himself of it, the death benefit would be superseded and the 
certificate would be satisfied and terminated. But there is no provision in the cer- 
tificate or in the group policy that the insured would lose his life insurance by 
failing to apply for the disability benefit when entitled to it. Nor would such fail- 
ure work a forfeiture of the insurance. Northwestern, etc., Ins. Co. v. Dean; 43 
Ga.App. 67, 72, 157 S.E. 878. The life insurance would be terminated only by pay- 
ment of the disability benefit or by the certificate ceasing to be of force. Neither 
of these events happened prior to the death of the insured. The alleged facts were 
that Hair became permanently and totally disabled on October 30, 1930. From that 
time until February 23, 1931, he and his beneficiaries paid the premiums for the 
insurance, which were accepted by the insurer knowing that the insured had been 
disabled and unable to work since October 30, 1930. On February 18, 1931, the 
insurer and the employer of the insured agreed to cancel the group policy effective 
at 12:01 a. m. February 23, 1931. On February 28, 1931, the insurer refused to 
accept any further premium. The only explanation given by counsel for the insur- 
ance company for the acceptance of the premiums after the disability occurred jis 
that Hair was still employed by the factory, and that these payments were regular 
and could not in any manner compromise or estop the insurance company. This 
claim is not tenable because the fact that the premiums were paid by Hair and his 
relatives, instead of by his employer, indicated that his employment had ended. But 
it is said that the allegation that Hair was given a leave of absence on October 30, 
1930, showed that his employment did not end on that day. This claim cannot be 
sustained because the group policy provides, at least by clear implication, that a 
leave of absence on account of physical disability terminates the employment “for 
the purposes of this insurance.” See provision 5 quoted above. No explanation is 
given why the insurer accepted a premium on February 23, 1931, the day when 
the cancellation of the group pgjicy had become effective. The situation then was 
that Hair had a certificate under which liability had arisen, one of the risks 
having occurred. Only the formality of proof was lacking to give him a complete 
right of action. By standing on the cancellation of the group policy and refusing 
the further premium tendered on February 28th, the insurance company in effect 
denied any liability under the certificate and thereby relieved the insured from 
making proof of disability. This is true in view of the fact that the company 
had known of the disability for several months. Therefore Hair became invested 
with the full right to recover the total amount of insurance under the permanent 
disability benefit, whether he chose to assert it or not. Travelers’ Ins. Co. v. 
Lancaster, 51 Ga.App. 390, 180 S.E. 641. This right continued in him until his death, 
nothing having been done in the meantime to terminate it. Neither in the group 
policy nor in the certificate is there any contract limitation of the time within 
which suit may be brought thereon. Nor is there any limit of time within which 
proof of disability must be furnished. Generally, the law would require it to be 
furnished within a reasonable time. But it need not be furnished at all when 
the insurer denies liability before the expiration of a reasonable time, as in this 
case. Harp v. Fireman’s Fund Ins. Co., 130 Ga. 726 (4), 61 S.E. 704, 14 Ann.Cas. 
299. It follows that the certificate was still in force when Hair died. It had been 
kept alive by the fact of his disability and the waiver by the insurance compan) 
of formal proof thereof. The cancellation of the group policy could not destroy 
his contract or any part thereof. See Travelers’ Insurance Co. vy. Sanders, 47 Ga. 
App. 327 (4), 170 S.E. 387. The contract survived as a whole and on his death 
could be enforced by his beneficiaries. 

There is nothing in Liner v. Travelers’ Ins. Co., 50 Ga.App. 643, 180 S.E. 383, 
which is inconsistent with the ruling in the present case. On the contrary, it was 
held in the Liner Case that an agreement between employer and insurer making a 
change in the group policy as to the manner of paying the insurance could have 
no effect on the rights of a certificate holder who had become totally disabled 
previously to the alteration in the group policy. See headnote 4. It follows that 
a cancellation of the group policy would be equally ineffective against such a 
certificate holder. The action in the Liner Case was brought to recover the dis- 
ability benefit. In the present case it was to recover the death benefit. ; 

In Johnson v. Travelers’ Ins. Co., 51 Ga.App. 243, 180 S.E. 387, the certificate 
of insurance was canceled upon notice from the employer to the insurer as pro- 
vided in the group policy. The cancellation of the certificate was made on Feb- 
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ruary 27, 1931, and no notice of disability was given to the defendant until April 
77, 1933. The Johnson Case did not involve the cancellation of the group policy 
and therefore it is not inconsistent with the Liner Case, supra. In the present 
case, Hair’s certificate was never canceled. The company undertook to cancel 
the group policy and not the certificate. There are other differences in the facts 
between the Johnson Case and this one, which need not be detailed. 

The question whether the insured had to continue paying premiums in order to 
keep the policy alive should be mentioned. The petition alleges continuous pay- 
ment until the insurer refused te receive further premiums. It may be noted 
however that the group policy in provision 1 provided that if the employee should 
furnish the insurance company with due proof of permanent total disability the 
company would waive further payment of premiums. The inference is that until 
the proof was furnished the liability for premiums would continue. Consequently 
Hair was simply living up to the strict letter of the policy as long as he refrained 
from giving proof of disability. The nature of the contract could not be altered 
by the acts of the insurer after liability had arisen. In its origin and essence, 
the contract allowed the insured to elect between two benefits, and his omitting 
to claim the disability benefit, under the facts alleged, must be construed as an 
election between benefits which was open to him under the contract. 

The petition set out a cause of action and the court erred in sustaining the 
demurrer. 

Judgment reversed. 

Sutton, J., concurs. 

Jenkins, P. J., concurs in the judgment. 


PRUDENTIAL INS. CO. OF AMERICA v. CALLOWAY. No. 25810. 
Court of Appeals of Georgia, Division No. 2. Dec. 4, 1936. 
Rehearing Denied Dec. 12, 1936. 
189 Southeastern Reporter 545. 
}. PROOF OF LOSS. 

Policy requiring proof of loss to be filed before loss thereunder becomes due 
and pavable without specifying time within which such proof shall be submitted 
requires proof within reasonable time; reasonable time being generally question for 
jury. 

(For other cases, see Insurance, Dec. Dig. §§ 539[1], 668[14].) 

3. WAIVER. 

Insurer’s refusal to pay insured not predicated on failure of insured to furnish 
due proof of disability or kindred matter waives insurer’s right to insist on compli- 
ance with provision of insurance certificate requiring proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

4. LAPSE OF POLICY. 

Rights of insured under group policy providing for payment of benefits for total 
and permanent disability held to have accrued after insured became totally and per- 
manently disabled before policy lapsed, fixing obligation of insurer to pay accord- 
ing to terms of policy. 7 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. CONSTRUCTION. 
Forfeitures are not favored in construing insurance contracts. 
(For other.cases, see Insurance, Dec. Dig. § 146[3].) 

6. WAIVER. 

In action for disability benefits under certificate of group insurance, instruction 
that policy required proof of total and permanent disability unless waived by insurer 
by denial of liability and that, if insurer denied liability, jury might consider that as 
waiver of proof of disability, held not error under evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

7. EVIDENCE. 

In action for disability benefits under group insurance certificate, admission of 
letters from attorney for insured’s administrator to insurer and employer giving 
notice of claim for disability, and replies thereto denying liability, held not error. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 
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Error from Superior Court, Barrow County; W. W. Stark, Judge. 

Action by Lonnie Calloway, administrator, against the Prudential Insurance 
Company of America. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Robert L. Russell, of Winder, and Estes Doremus and Spalding, Sibley, Trout- 
man & Brock, all of Atlanta, for plaintiff in error. 

Clifford Pratt, of Winder, and Davis & Stephens, of Jefferson, for defendant in 
error. 

Syllabus Opinion by the Court. 

SuTTon, Judge. 

{1, 2]. 1. This was a suit by the administrator of the insured for total and per- 
manent disability benefits on a certificate of group insurance. The policy was issued 
on July 1, 1925, while the insured was in the employ of the railroad company, and 
it expired on December 31, 1931. It was contended by the plaintiff that the insured 
became totally and permanently disabled during the year 1931, and on account of 
such disability gave up his employment on December 16, 1931; that he died December 
19, 1933; that the defendant, on November 8, 1934, denied liability on the insur- 
ance certificate and refused payment, after demand, and the plaintiff contends that 
the proofs required under the terms of the policy were thereby waived. The cer- 
tificate of insurance contained the following provision: “If the said employee, 
while less than sixty years of age, and while the insurance on the life of said 
employee under said policy is in full force and effect, shall become totally and per- 
manently disabled or physically or mentally incapacitated to such an extent that he 
or she by reason of such disability or incapacity is rendered wholly, continuously 
and permanently unable to perform any work for any kind of compensation of 
financial value during the remainder of his or her lifetime, the amount of insur- 
ance payable at death from natural causes will be paid to said employee in monthly 
instalments during two years, the first instalment to be payable immediately upon 
receipt by the company of due proof of such disability or incapacity; in accordance 
with the provisions of said policy.” The policy also contained a similar provision as 
to disability of the insured. The insurance contract did not provide for any period 
of time in which the proof of disability had to be submitted to the company, nor 
did it contain any contractual limitation on the time to bring suit thereon. The 
jury returned a verdict for the plaintiff. The defendant filed a motion for new trial, 
which was overruled, and the exception is to that judgment. 

“Where a policy of insurance contains a provision that proof of loss must be 
filed before the loss thereunder shall be ‘due and payable,’ but provides no time in 
which such proof shall be submitted, it must be given to the insurer within a 
reasonable time, and what is a reasonable time is generally a question for the jury. 
* * * Where a policy of insurance provides that a loss thereunder is not ‘due and 
payable’ until six months after the receipt by the insurer of proof of loss, and 
contains no contractual limitation upon the time to bring suit thereon, the statutory 
period of limitation governs the action, but does not begin to run until six months 
after submission of proof of loss to the insurer.” Burton v. Metropolitan Life 
Insurance ‘Company, 48 Ga.App. 828, 173 S.E. 922. 

[3] 2. It was contended by the insurance company that it was not furnished 
with proof of the disability of the insured, and that it had no notice of the claimed 
disability until in July, 1934, which was after the expiration of the insurance contract. 
“An absolute refusal to pay the insured, when not predicated upon the failure of 
the insured to furnish to the insurer due proof of disability, or some other kindred 
matter, constitutes a waiver of the right of the insurer to insist upon compliance by 
the insured with a provision in the certificate of insurance to the effect that proper 
proof of disabiliy should be filed with it before any payment to the insured should 
he made thereunder by virtue of such disability.” Patrick v. Travelers’ Insurance 
Co., 51 Ga.App. 253, 255, 180 S.E. 141, 143. See, also, Harp v. Fireman’s Fund 
Insurance Co., 130 Ga. 726, 730, 61 S.E. 704, 14 Ann.Cas. 299; Travelers’ Insurance 
Company v. Sanders, 47 Ga.App. 327, 170 S.E. 387; Travelers’ Insurance Company 
v. Pittman, 51 Ga.App. 401, 180 S.E. 650. It appears from the evidence that on 
November 8, 1934, liability was denied and payment was refused on the ground that 
the employment of the insured was terminated on December 16, 1931, and not on 
account of any failure to give proof of disability. , 

[4, 5] 3. It was contended by the plaintiff that the insured became totally and 
permanently disabled while the contract of insurance was in full force and effect, and 
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for that reason he terminated his employment with his employer on December 16, 
1931, and that said disability continued until his death. Provisions for total dis- 
ability under policies of insurance like and similar to the one on which the present 
suit is predicated and, when such disability exists, have been construed and defined 
in a number of cases by this court and the Supreme Court, for some of which 
see; Cato v. AStna Life Ins. Co., 164 Ga. 392, 138 S.E. 787; Prudential Ins. Co. v. 
South, 179 Ga. 653, 177 S.E. 499, 98 A.L.R. 781; Marchant v. New York Life Ins. 
Co., 42 Ga.App. 11, 155 S.E. 221; New York Life Ins. Co. v. Thompson, 45 Ga.App. 
638, 165 S.E. 847; New York Life Ins. Co. v. Oliver, 45 Ga.App. 756, 165 S.E. 840; 
Travelers’ Ins. Co. v. Sanders, 47 Ga.App. 327, 170 S.E. 387. If the insured became 
totally and permanently disabled, in December, 1931, within the meaning of the 
terms of the policy of insurance, his rights thereunder had accrued, and the obliga- 
tion of the insurer was fixed to pay the insured according to the terms thereof. 
Wright v. Fuller, 148 Ga. 223 (1), 96 S.E. 433; Bankers Health and Life Ins. Co. v. 
Knott, 41 Ga.App. 639, 642, 154 S.E. 194; Liner v. Travelers’ Ins. Co., 50 Ga.App. 
643 (4), 180 S.E. 383. Forfeitures are not favored in construing contracts of insur- 
ance. A&tna Insurance Co. v. Lipsitz, 130 Ga. 170, 175, 60 S.E. 531, 14 Ann.Cas, 
1070; Life Ins. Co. of Virginia v. Williams, 48 Ga.App. 10, 13, 172 S.E. 101. 

4, Penn Mutual Life Ins. Co. v. Milton, 33 Ga.App. 634, 127 S.E. 798, 801, 
Joiner v. Metropolitan Life Ins. Co., 43 Ga.App. 1, 157 S.E. 703, and Johnson v. 
Travelers’ Ins. Co., 51 Ga.App. 243, 180 S.E. 387, cited and relied on by counsel 
for the plaintiff, are distinguishable, as the policies there involved contained certain 
provisions that do not appear in the insurance contract sued on in the present case, 
it being stipulated in the Milton Case that “ * * * the insurer would not be liable 
for anything unless the proof was submitted more than 6 months before the discon- 
tinuance of the disability”: in the Joiner Case liability was conditioned and depend- 
ent on the insured remaining in the service of his employer up to the time of his 
death: in the Johnson Case the proofs were not filed within the time prescribed 
after the occurrence of the disability, or prior to the subsequent cancellation of the 
policy as therein provided. Likewise, the cases of Fulton v. Metropolitan Life 
Insurance Co., 210 N.C. 394, 186 S.E. 486, and Lee v. Metropolitan Life Insurance 
Co., 180 S.C. 475, 186 S.E. 376, are distinguishable on account of certain provisions 
in the policies there under consideration, which are not contained in the present 
policy or applicable under the facts of this case. 

[6, 7] 5. Under the facts of this case and the foregoing rulings it was not error 
for the court to instruct the jury, in effect, that the policy required that proof of 
total and permanent disability be given to the insurance company, unless it had 
tvaived same by denying liability, and, if it had denied and refused to recognize any 
liability, the jury might consider that as a waiver of proof of disability. Nor was it 
error to admit in evidence the letters from the attorney for the plaintiff to the 
Insurance company and to the railroad company, written in July, October, and 
November, 1934, giving notice of the disability of the insured and the claim therefor, 
and the letters from the insurance company and railroad company in reply thereto, 
under dates of July 18, 1934, October 23, 1934, and November 8, 1934, denying 
liability under said insurance contract. 

6. The verdict was authorized by the evidence, and the court did not err in 
overruling the motion for new trial. 

Tudgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


CHEVLEN v. MORRISON et al. 
BLUM v. PROVIDENT MUT. LIFE INS. CO. OF PHILADELPHIA. 
Gen. No. 39155. 
Appellate Court of Illinois. First Division. First District. Jan. 4, 1937. 
Rehearing Denied Jan. 18, 1937. 
5 Northeastern Reporter (2d) 619. 
RELEASE, 
_ Assignee held not entitled to recover on life policy on ground that failure of 
msurer to change beneficiary and to return release executed by original assignee 
amounted to an anticipatory breach which would excuse nonpayment of premium 
thereafter due and permit assignee to cancel release and recover face value of 
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policy, where application for change was required to be properly made and, if it 
were so made, change would be effective without action of insurer, there was no 
showing of demand for return of release, and cash value with dividends actually 
declared was insufficient to have extended policy so as to cover insured at date of 
his death. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Circuit Court, Cook County; John Prystalski, Judge. 

Suit by Minnie D. Chevlen, administratrix of the estate of Samuel S. Chevlen, 
deceased, against Morris Morrison and others, copartners, doing business as the 
Morrison Finance Company, Samuel Blum, the Provident Mutual Life Insurance 
Company of Philadelphia, a corporation, and others, for an accounting and for the 
proceeds of a life insurance policy issued by the Insurance company on the life of 
her husband, Samuel S. Chevlen, in which Sam Blum filed a cross-complaint against 
the Provident Mutual Life Insurance Company as cross-defendant seeking a money 
decree against the insurer, claiming an assignment to him of the proceeds of the 
policy after the death of Samuel S. Chevlen, the insured, wherein the cross-defendant 
moved to strike the cross-complaint which was sustained and the cross-complaint 
was dismissed. From the order dismissing the cross-complaint, the cross-plaintiff, 
Sam Blum, appeals. 

Affirmed. 

McKinley & Wagner and Harry L. Yale, all of Chicago (A. A. McKinley, of 
Chicago, of counsel), for appellant. 

Mayer, Meyer, Austrian & Platt, of Chicago (Miles G. Seeley, of Chicago, of 
counsel), for appellee. 4 

McSurely, Justice. (Publish abstract only.) 


BLUM v. PROVIDENT MUT. LIFE INS. CO. OF PHILADELPHIA. 
Gen. No. 37725. 
Appellate Court of Illinois. First Division. First District. Jan. 4, 1937 
5 Northeastern Reporter (2d) 620. 
RELEASE. 

Assignee held not entitled to recover on life policy on ground that failure of 
insurer to change beneficiary and to return release executed by original assignee 
amounted to an anticipatory breach which would excuse nonpayment of premium 
thereafter due and permit assignee to cancel release and recover face value of 
policy, where application for change was required to be properly made and, if it 
were so-made, change would be effective without action of insurer, there was no 
showing of demand for return of release, and cash value with dividends actually 
declared was insufficient to have extended policy so as to cover insured at date of 
his death. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Circuit Court, Cook County; Joseph Burke, Judge. 

Suit by Sam Blum against the Provident Mutual Life Insurance Company of 
Philadelphia, a corporation, by which the plaintiff sought a money decree against 
the insurer with interest claiming an assignment to him of the proceeds of the 
policy after death of the insured. From an érder dismissing the complaint after 
demurrer thereto was sustained, the plaintiff appeals. 

Affirmed. 

McKinley & Wagner and Harry L. Yale, all of Chicago, for appellant. 

McSurely, Justice. (Publish abstract only.) 

SPUDEAS v. NATIONAL LIFE & ACCIDENT INS. CO. Gen. No. 38753. 

Appellate Court of Illinois. Second Division. First District. Dec. 30, 1936. 

5 Northeastern Reporter (2d) 749. 
ASSESSMENT. 

Life policy which provided for fixed weekly premiums and which was issued 
by company Ww hich was not shown to have been organized under Assessment Act 
held “stock insurance company policy,” and not within assessment life insurance 
statute requiring application to be attached or incorporated in policy, if policy 
was to be contestable (Smith-Hurd III.Stats. c. 73, §§ 230, 239b, 239p, 308). 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 
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Life] Spudeas v. National Life & Accident Ins. Co. 1201 


Appeal from Municipal Court of Chicago; C. F. McKinley, Judge. 

Action by Penelopi Spudeas against the National Life & Accident Insurance 
Company. From a judgment in favor of the plaintiff, entered pursuant to a 
directed verdict, the defendant appeals. 

Reversed and remanded. 

Donahue & Hubka, of Chicago (Frank E. Donahue and Vernon E. Hubka, 
both of Chicago, of counsel), for appellant. 

Milton H. & Edward W. Weiss, of Chicago (Edward W. Weiss, of Chicago, 
of counsel), for appellee. 

FRIEND, Justice. 

National Life & Accident Insurance Company, Inc., defendant herein, 
appeals from a judgment of the municipal court for $500, entered pursuant to a 
directed verdict in favor of plaintiff as beneficiary under the terms of a policy 
insuring the life of her deceased husband, Louis Spudeas. 

The policy was issued July 31, 1933, on application of deceased, without 
medical examination. Assured died July 20, 1934. Defense to the action was 
based on the ill health of insured at the time of the receipt of the policy, previous 
pulmonary diseases, rejections by other insurance companies, and misrepresen- 
tations in the application for insurance. The policy provided for a weekly 
premium of 68 cents, and for payment of $500 in the event of death. It also 
contained accident and disability provisions. 

Trial was had by jury. To sustain her claim plaintiff offered in evidence the 
original policy of insurance, and, there being no question as to payment of 
premiums or the receipt of proper death claims, she thereupon rested her case. 
A tender of the premiums paid was made by defendant and rejected by plaintiff 
When defendant began to produce testimony in support of its affidavit of 
merits, plaintiff’s counsel moved to exclude all of defendant’s evidence and 
for a directed verdict. The court granted the motion, only one witness for 
defendant having been heard. Before the motion was made and granted, defend- 
ant offered to prove, in substance, that assured had been confined in bed with 
pleurisy and anemia for a period of twelve weeks three months prior to receiving 
the policy; that this was the diagnosis of assured’s own physican who attended 
him during that period; that he received disability benefits during the time 
he was confined in bed from an employees’ sick fund; that immediately prior to 
his death assured had been admitted to the Cook County Hospital, where he 
gave a case history of pneumonia in the year 1929, of pleurisy in 1933; that 
he had been spitting blood for a year and a month prior to his admission, and 
that Dr. Gugler, a physician, would testify that assured was in fact suffering 
from tuberculosis at the time the policy was issued; that proof would he made 
by deposition that an application for a life insurance policy to assured was 
rejected by the Prudential Life Insurance Company in May, 1933. The court 
excluded defendant’s offer of proof and directed a verdict upon the theory that 
he regarded the policy as an assessment life insurance policy, and the failure 
to attach the application to the policy under section 16 of the Assessment Life 
Insurance Act of July 14, 1927 (section 2239p, subd. 3, c. 73, Smith-Hurd IIIStats. ; 
paragraph 432 (16), subsec. 3, c. 73, Illinois Rev.Stats. 1935) rendered the policy 
incontestable from the date of its issuance. Section 16 of that act provides that, 
‘if the application therefor be not attached to and made a part of any contract, 
or referred to and made a part of the contract as aforesaid in any weekly 
premium payment contract, the contract shall be incontestable from date of 
issue,” 

_ The principal question thus presented for determination is whether or not 
this policy comes within the assessment life insurance statute. We think it 
does not for the following reasons: In section 308, c. 73, Smith-Hurd II.Stat.; 
paragraph 411, c. 73, Illinois Rev.Stats.1935 (section 7 of the act), assessment 
companies are defined as follows: “Any corporation organized to insure lives 
which provides for the payment of policy claims, the accumulation of reserve 
or emergency funds and the expense of the management and prosecution of 
the business by payments to be made, either at periods named in the contract or 
upon assessment as required, by persons holding similar contracts, and wherein 
the insured’s liability to contribute to the payment of policy claims accrued 
or to accrue is not limited to a fixed sum shall be deemed to be engaged in the 
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business of life insurance upon the assessment plan, and shall be subject only 
to the provisions of this act.” p 

The policy in question in this case provides for the payment of a fixed sum 
as a premium. 

Section 239b, c. 73, Smith-Hurd IIl. Stats.; paragraph 432 (2), c. 73, Illinois 
Rev.Stats.1935, designates the companies to which the Assessment Life Insurance 
Company Act shall apply as follows: “This Act shall apply to: (a) companies 
organized hereunder.” 

There is no showing that defendant company was organized under the 
assessment plan. 

Section 230, c. 73, Smith-Hurd IIl.Stats.; paragraph 341, c. 73, Illinois 
Rev.Stats. 1935 (section 18 of the act), being part of the act regulating the 
business of life insurance, contains the following provision: “* * * but policies 
of life or endowment insurance or annuity policies which contain provisions 
operating, in the event that the insured or annuitant shall become totally and 
permanently disabled from any cause, to safeguard the insurance or annuity 
against lapse or to grant a special surrender value or an annuity payable for a 
limited period or during the life of the insured, or which contain provisions grant- 
ing insurance against death by accident, shall nevertheless be deemed to be policies 
of life or endowment insurance or annuity policies within the intent of this 
Section.” 

It is clear, therefore, that, inasmuch as there was no showing that defendant 
had been organized under the Assessment Act, that its policy provided for a 
fixed premium and was not on an assessment basis, that section 16 of the Assess- 
ment Act (Smith-Hurd IIl.Stats. c. 73, § 239p) is not applicable to defendant 
company. Holding as we do that this was a stock insurance company policy and 
not one coming within the statute governing life and accident assessment companies, 
it follows that the failure to attach the application to the policy was not fatal 
to plaintiff's case, and that the policy was contestable for a period of two 
years under the provisions of the policy, regardless of whether the application 
was attached or not. The court should have allowed defendant to submit proof 
in support of its affidavit of merits. To direct a verdict without allowing 
defendant to introduce its defense constituted error. 

It is urged on behalf of defendant that the motion for a directed verdict 
amounted to an abandonment of the issues of fact under the pleadings, and that 
the issues thereafter were confined entirely to the question of law as to whether 
or not defendant came within the statute governing life and accident assessment 
companies. We think, however, justice would be better served if defendant 
were allowed to interpose its defense and the issues submitted either to the 
court or to a jury. The cause is therefore reversed and remanded for a new 
trial. 

Reversed and remanded. 

John J. Sullivan, P. J., and Scanlan, J., concur. 


DOTSON et al. v. DYE et al. No. 15694. 
Appellate Court of Indiana, in Banc. Jan. 20, 1937. 
5 Northeastern Reporter (2d) 680. 
2. PAYMENT OF PREMIUM. 

In action for death benefits, evidence that granddaughter accompanied benefit 
association’s member to bank and procured cashier’s checks for dues and mailed 
check dated February 15th to subordinate lodge’s secretary, who received check, 
which was paid on March 15, held to sustain finding that member was not delin- 
quent in payment of dues for second quarter of year, as against contention that 
purpose of check was merely to reimburse secretary for antecedent cancellation of 
premium stamp on January 3lst. 

_ (For other cases, see Insurance, Dec. Dig. § 819[2].) 
3. EVIDENCE. 

In action for death benefits, admitting check mailed by member's granddaugh- 
ter to subordinate lodge of benefit association held not error under evidence that 
check was procured to pay certain dues and was received and cashed by secretary 
duly authorized to receive dues. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 
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Life] Dotson et al. v. Dye et al. 1203 


Appeal from Superior Court, Delaware County; Claude C. Ball, Judge. 

Action by John Dye and others against John W. Dotson and others, as members 
and representatives of the Brotherhood of Maintenance of Way Employes. Judg- 
ment for plaintiffs, and defendants appeal. 

Affirmed. 

Jas. J. Farnan, of South Bend, and Warner, Clark & Warner, of Muncie, for 
appellants. 

Francis A. Shaw, of Muncie, for appellees. 

LAYMON, Judge. 

Appellees instituted this suit against the appellants to recover the sum of 
$500 for death benefits alleged to be due them from the appellants upon the death 
of one James Dye as a member of the Brotherhood of Maintenance of Way 
Employes. The complaint was in one paragraph, to which was addressed a motion 
to make the complaint more specific. This motion was overruled. Appellants filed 
their answer in several paragraphs in which they admit and deny and avoid certain 
particulars of appellees’ complaint, particularly alleging how and in what manner 
the decedent, James Dye, had failed to comply with the constitution, general laws, 
and regulations of the appellants’ association, and had, therefore, forfeited his 
right to death benefits in the amount of $500, admitting, however, that he was 
entitled to death benefits in the sum of $150. To this answer the appellees replied 
in two paragraphs—general denial and confession and avoidance—particularly 
alleging that said decedent had not forfeited his rights, that he had not been 
suspended, and that his beneficiary was entitled to the full amount of benefits, to 
wit, $500. The cause was submitted to the court without the intervention of a 
jury. At the request of the appellants the court made a special finding of facts 
and stated its conclusions of law thereon. The finding of facts and conclusions 
of law were favorable to the appellees, and judgment was rendered accordingly 
to the effect that the appellees recover of the appellants the sum of $507, together 
with costs. The appellants duly excepted to the court’s conclusion of law No. 1. 
A motion for a new trial also was filed and overruled, an exception reserved, 
and this appeal prayed and perfected. The assignment of error recites, first, that 
the court erred in its conclusion of law No. 1 stated upon the special finding of 
facts; second, that the court erred in overruling appellants’ motion for a new 
trial. The causes set out in appellants’ motion for a new trial are: (1) That the 
court erred in the assessment of the amount of recovery, in that the amount is 
too large; (2) that the finding of the court is not sustained by sufficient evidence; 
(3) that the decision of the court is not sustained by sufficient evidence; (4) that 
the finding of the court is contrary to law; (5) that the decision of the court is 
contrary to law; (6) that the court erred in admitting in evidence appellees’ Exhibit 
4; (7) that the court erred in admitting in evidence appellees’ Exhibit 9; (8) that 
the court erred in admitting in evidence appellees’ Exhibit 10. 

Appellants, in their brief, do not discuss the first assignment of error, but 
do discuss the second assignment of error, under which is presented the insuffi- 
ciency of the evidence to sustain the finding of the court; that the finding is con- 
trary to law; and that there was error in the assessment of the amount of recovery. 
Under this assignment, the appellants in their reply brief recite: “There is really 
only one question to decide in this case and that is—Is there any evidence to support 
the finding that James Dye was not delinquent in the payment of his dues for 
the second quarter of 1928?” In passing upon this question, we find that the lower 
court specifically found in its finding of facts against the appellants and to the 
effect that James Dye was not delinquent in the payment of his dues for the second 
quarter of 1928. Therefore, we will examine the record to ascertain whether there 
was sufficient evidence to sustain this finding of the court. 

[1, 2] It appears from the evidence that James Dye was 74 years of age at 
the time of his death on November 1, 1934; that he had a continuous member- 
ship in appellants’ association from September 26, 1920 to the date of his death; 
that one Henry Mechtensimer, during the years 1924, 1925, 1926, 1927, and 1928, was 
the secretary of Richmond Lodge No. 235 (a subordinate lodge of appellants’ 
association) and was duly authorized to receive and collect all moneys due from 
the decedent, James Dye, as dues to the death benefit department of said associa- 
tion; that Mary Hart, granddaughter of James Dye, went to Richmond, Ind., on 
January 31, 1928, where she met her grandfather, James Dye, at the lodge room, 
left him, and later saw him in about 20 minutes at a restaurant, at which time 
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she saw the official stamp book issued by the appellants’ association to her grand- 
father, James Dye, said hook disclosing by cancellation of stamps therein the 
payment of his premiums and being appellees’ Exhibit 3; that she saw the date 
and stamp on it and saw him put it in his pocket; that during the time she resided 
with her grandfather, James Dye, she went to the Gaston Banking Company and 
procured cashier’s checks for the dues to this Brotherhood for the year 1928, and 
when she secured these cashier’s checks for dues, she mailed them to Henry 
Mechtensimer, secretary of the lodge; that she saw appellees’ Exhibit 4, which 
was a cashier’s check dated February 15, 1928, payable to the order of Henry 
Mechtensimer in the sum of $4.75, the day it was issued, after which she mailed 
Exhibit 4 to Henry Mechtensimer, inclosing a letter, the envelope of which was 
properly stamped, and the letter deposited in the United States mails; that the 
letter informed the addressee that he would find a check inclosed for the sum of 
$4.75 “to pay for my dues in the lodge” and signed by James Dye; that when the 
witness Hart was in Richmond on January 31, 1928, at the time she met her grand- 
father, James Dye, he showed her the book and that it had the stamp in it can- 
celed “1-31-28”; that Henry Mechtensimer, secretary of the association, testified 
that he met Mr. Dye in Richmond on January 31, 1928; that upon several occasions 
he met Mr. Dye on the way to the lodge room and would issue the stamp, later 
receiving the money therefor; that he received appellees’ Exhibit 4, which was 
a check drawn on the Gaston Banking Company, dated February 15, 1928, in the 
sum of $4.75, payable to the order of H. Mechtensimer, showing payment on March 
15, 1928, by indorsement of Henry Mechtensimer and others. 

Appellants contend that appellees’ Exhibit 4 was given for reimbursement to 
Henry Mechtensimer in payment of the cancellation of the stamp on January 31, 
1928, and appellees contend that Exhibit 4 was given in payment of decedent's 
dues for the second quarter of the year 1928. 

It is apparent that there was controverted evidence as to the purpose for 
which appellees’ Exhibit 4 was given, but this evidence being conflicting, this court 
will not weigh it. We think that there was ample evidence to sustain the finding 
of the court to the effect that the decedent, James Dye, was not delinquent in the 
payment of his dues for the second quarter of 1928. 

[3] The appellants insist that the court committed error in the admission into 
evidence of appellees’ Exhibit 4. However, in view of the testimony of the wit- 
ness Mary Hart to the effect that she accompanied her grandfather, the decedent, 
to the Gaston Banking Company where cashier's checks were procured for his dues 
to this brotherhood for the year 1928; that she mailed these cashier's checks for 
his dues to Henry Mechtensimer, secretary of the lodge; that she saw Exhibit 4 
the day it was issued, after which she mailed it to Henry Mechtensimer, inclosing 
a letter; together with the evidence to the effect that Henry Mechtensimer was, at 
the time, the duly authorized officer of appellants’ association to receive the said 
dues and did, in fact, receive and cash the check, being Exhibit 4, we feel that 
there was no error committed. 

[4] The appellants fail to discuss under points and authorities the remaining 
causes for new trial, and we will consider these waived. 

Having reached the conclusion that there was some evidence to warrant the 
lower court’s finding that James Dye did not become delinquent in the payment of 
his dues for the second quarter of 1928, we must conclude that upon his death his 
beneficiary would be entitled to the sum of $500. 


Finding no reversible error in the overruling of appellants’ motion for a new 
trial, the judgment of the lower court is affirmed. 


HILDYARD v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 33247. 


Supreme Court of Kansas, Jan, 23, 1937. 
64 Pacific Reporter (2d) 7. 

EXTENSION 

Under life policy providing for 3l-day grace period and that policy would 
be void in event of default in payment of premiums, where timely notice ol intent 
to forfeit was served on insured and valid subsequent agreement was entere 
into extending date of payment, parties were bound by subsequent agreement 
making further notice unnecessary, and policy lapsed when premium was not 
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Life | Hildyard v. Mutual Life Ins. Co. of New York 1205 


paid prior to expiration of extension agreement, although insurer gave no 
additional notice of intent to forfeit (Rev.St.Supp.1933, 40—411, 40—416). 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Syllabus by the Court. 

In a life insurance policy containing a 3l-day grace period and a provision 
the policy would be void in the event of default in payment of premiums, and 
where a notice of intent to forfeit was served on insured prior to the maturity 
date of premiums, as provided by R.S.1933 Supp. 40—411, and a valid subsequent 
agreement in writing was entered into extending the date of payment as 
authorized by R.S.1933 Supp. 40—416, the parties were bound by the terms of 
the subsequent agreement and an additional notice of intent to forfeit was not 
required after the expiration of the extension agreement. Decision in Brown 
y. Illinois Bankers’ Life Assur. Co., 144 Kan. 670, 63 P.(2d) 165, followed. 

Harvey, J., dissenting. 

Appeal from District Court, Sedgwick County, Division No. 3; Grover 
Pierpont, Judge. 

Action by Mertie L. Hildyard against the Mutual Life Insurance Company 
of New York. Judgment for plaintiff, and defendant appeals. 

Reversed, with directions, 

Leonard §. Ferry and Frank E. Miller, both of Topeka, Mark H. Adams, of 
Wichita, and Frederick L. Allen, of New York City, for appellant. 

Earle W. Evans, Joseph G. Garey, W. F. Lilleston, George C. Spradling, 
Henry V. Gott, and George Stallwitz, all of Wichita, for appellee. 

SMitTH, Justice. 

This was an action upon an insurance policy on the life of the husband of 
plaintiff. Judgment was for plaintiff sustaining a demurrer to the answer of 
defendant. Defendant appeals. 

On June 13, 1933, defendant issued an insurance policy to insured. Plaintiff 
was named beneficiary in that policy. According to the terms of the policy a 
premium of $39.48 became due on June 13, 1934. The policy also provided for 
a grace period of thirty-one days after the due date of the premium within 
which the premium might be paid without interest. 

Within thirty days prior to June 13, 1934, the defendant mailed in an 
envelope properly addressed to insured a notice stating when the premium 
would fall due and the amount thereof, and of its intention to cancel the policy 
if the premium should not be paid within the period of grace or before July 
13, 1934 

The insured failed to pay the premium of $39.48 on June 13, 1934, the date 
when it was due. On July 6, 1934, he requested defendant to grant to him an 
extension of one month within which payment of the premium might be made. 
On that date defendant sent an extension agreement to insured to be executed 
and returned to the company for its approval with an extension fee of $3.29. 
Instructions were that this extension agreement should be executed and returned 
to the company by July 13, 1934. This was not done. The extension agreement and 
the fee did not reach defendant until four days after that date. Notwithstanding 
this, the company on July 17, 1934, received a check for $3.29 and the extension 
agreement, which it executed on that date. This agreement granted to the insured 
until August 13, 1934, within which to pay the annual premium on his policy. The 
fact that the extension agreement reached the company four days late has no bear- 
Ing on this case. 

The extension agreement provided that if the insured failed to pay the pre- 
mium by August 13, 1934, the policy would lapse as of the due date, that is, June 
13, 1934. The agreement also provided that the extension fee was not to be con- 
‘idered as a payment in part of the premium, but that if payment of the pre- 
mium, together with interest at 5 per cent. was made on or before August 13, 1934, 
the extension fee would be returned to insured by defendant. 

_ On August 4, 1934, defendant notified insured that the last day for payment 
ot the past-due premium was August 13, 1934, and that if payment of the amount 
due under the extension agreement was not made in time it would be necessary for 
the insured to furnish the company with satisfactory evidence of good health. 


A mn August 13, 1934, the insured sent to the defendant a check in the amount 
ot $26.82, which amount after applying the amount of the extension fee and the 
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annual dividend was the amount remaining unpaid on the overdue premium, This 
check was protested and returned to defendant marked “unpaid for want of 
funds” on August 17, 1934. 

On August 21, 1934, defendant notified insured that the check had been returned 
unpaid on account of insufficient funds and that the policy stood lapsed. 

On September 12, 1934, defendant received from the plaintiff a check for $28.8 
tendered by plaintiff in payment of the overdue premium, and eee charge, 
No evidence showing the health of insured was ever furnished. This check was 
held in a suspense account to await receipt of the insured’s application for rein- 
statement and evidence of his insurability. These were never received. 

On September 19, 1934, insured died. On September 29, 1934, defendant tend- 
ered to plaintiff the sum of $28.82 as the proceeds of plaintiff's check of Septem- 


ber 12, 1934, 

This tender was not accepted. The company denied liability and this action 
was begun to recover the amount of the policy. 

The company filed an answer setting out the facts about as they have been 
detailed here. The plaintiff demurred to the answer on the ground that it did not 
state facts sufficient to constitute any defense to the cause of action stated in the 
petition, This demurrer was sustained; hence this appeal. 

The position of plaintiff is that when the extension agreement was executed 
the due date of the premium on the policy was changed from June 13, 1934, to July 
13, 1934, and insured gained by reason of the grace period in the policy and of the 
extension agreement the right to pay the premium within thirty-one days after July 
13, 1934. Plaintiff argues that in order to cancel the policy a notice had to be sent 
insured by plaintiff not more than thirty days prior to July 13th notifying him that 
if the premium was not paid within thirty-one days after July 13th the policy would 
be cancelled. 

Plaintiff relies on R.S.1933 Supp. 40—410 and 40—411, and the opinion of this 
court in Hammond y, Illinois Bankers’ Life Assur, Co., 142 Kan, 268, 46 P.(2d) 
626, to sustain this position. 

R.S.1933 Supp. 40—410 provides that it shall be unlawful for any life insurance 
company to cancel any policy of life insurance on account of nonpayment of any 
premium within six months after default, without giving a proper notice in writ- 
ing of the company’s intention to cancel. 

R.S.1933 Supp. 40—411 provides as follows: “Before any such cancellation or 
forfeiture can be made for the nonpayment of any such premium the insurance 
company shall notify the insured under any such policy that the premium thereon, 
stating the amount thereof, is due and unpaid, and of its intention to forfeit or 
cancel the same, and such insured shall have the right, at any time within thirty 
day after such notice has been duly deposited in the post office, postage prepaid, 
and addressed to such insured to the address last known by such company, to pay 
such premium: Provided, That in lieu of the notice hereinbefore provided, in the 
case of policies providing for a period of grace of not less than thirty days, or one 
month, for the payment of premiums and containing any provision for cancella- 
tion or forfeiture in case of nonpayment of premiums at the end of such period, 
the insurance company may, not more than thirty days prior to the date specified 
in such policy when any premium will become due and payable without grace, 
in like manner notify the insured under any such policy, of the date when such 
premium will fall due, stating the amount thereof, and its intention to forfeit or 
cancel the same if such premium be not paid within the period of grace provided 
in the policy; and any attempt on the part of such insurance company, within six 
months after default in the payment of any premium, to cancel or forfeit any such 
policy without the notice herein provided shall be null and void. The affidavit o! 
any responsible officer, clerk or agent of the corporation authorized to mail such 
notice, that the notice required by this section has been duly addressed and mailed 
by the corporation issuing such policy shall be prima facie evidence that such 
notice has been duly given.” 

The original notice in this case complied with the last portion of the above 
section. The argument of plaintiff is that when the premium extension agreement 
took effect the company, pursuant to the terms of the above statute, was com- 
pelled to give another thirty days’ notice in order to cancel the policy. If this 
position be sound, since no such notice was given the policy was still in*force when 
the good check for the amount of the premium was given on September 12th. 
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The case of Hammond y. Illinois Bankers’ Life Assur. Co., supra, does not 
have quite the force urged for it by plaintiff. This court considered the Hammond 
Case in Brown v. Illinois Bankers’ Life Assur. Co., 144 Kan. 670, 63 P.(2d) 165. 
In that case the plaintiff urged, and the trial court held, that the Hammond Case 
held that when an extension agreement is entered into a policy will not lapse until 
due notice of intent to forfeit is given after the extension agreement becomes due. 
The notice referred to was that provided by R.S.1933 Supp. 40—411. In dealing 
with that contention this court said: “The Hammond Case presented only an issue 


of whether, under the facts in that case, there could be recovery on behalf of 
insured when the insured died within the period of the extension agreement.” 144 
Kan. 670, at page 674, 63 P.(2d) 165, 174. 

For the reason given in the Brown Case we hold that the holding in the Ham- 
mond Case does not control the decision in this case. 

The defendant in this case relies upon the provisions in R.S.1933 Supp. 40—416. 
That section is as follows: “A life insurance company may enter into subsequent 
agreements in writing with the insured, which need not be attached to the policy, to 
extend the time for the payment of any premium, or part thereof, upon condition 
that failure to comply with the terms of such agreement shall lapse the policy as 
provided in said agreement. Subject to such lien as may be created to secure any 
indebtedness contracted by the insured in consideration of such extension, said 
agreement shall not impair any right existing under the policy.” 

Clearly the premium extension agreement in this case provided by its own terms 
for the cancellation of the policy upon failure to pay the premium on July 13, 1934. 
If the company had the right to make such an agreement, then the position of 
defendant in this case is sound. In considering a similar situation in Brown v. 
Illinois Bankers’ Life Assur. Co., supra, this court said: “We might also say the 
words actually employed in R.S.1933 Supp. 40—416 quite clearly disclose its intent 
and purpose. It must be assumed the Legislature knew of the former statutes pro- 
viding for grace periods and notices of forfeiture. When it framed the 1927 Insur- 
ance Code it retained in amended form the forfeiture provisions, R.S.1933 Supp. 
40—410 and 40—411. It went further, however, and made provision for a contract 
to supplement all of those provisions and hence we now have R.S.1933 Supp. 40— 
416. It expressly provides the condition upon which a subsequent agreement may 
be made, to wit: ‘Upon condition that failure to comply with the terms of such 
agreement shall lapse the policy as provided in said agreement.’ * * * This statute 
either means what it says or it means nothing. It does not say ‘shall lapse the 
policy as provided by the policy,’ or ‘shall be forfeited as provided by previous sec- 
tions of this act,’ but it expressly says, ‘shall lapse the policy as provided in said 
agreement.’ Now, this subsequent agreement gave insured 30 days in addition to 
the grace period allowed in the policy. We cannot now arbitrarily brush aside the 
later enactment providing for subsequent agreements and also, the extension agree- 
ment made pursuant thereto, as constituting futile gestures.” 144 Kan. 670, at page 
675, 63 P.(2d) 165, 175. 

_ We have concluded that the opinion of this court in Brown vy. Illinois Bankers’ 
Life Assur. Co. is conclusive of the points argued in this appeal and that the demur- 
rer of plaintiff to the answer of defendant should have been overruled. 

The judgment of the trial court is reversed, with directions to overrule the 
demurrer of plaintiff to the answer of defendant and to render judgment for 
defendant. 

Harvey, J., dissenting. 


7ETNA LIFE INS. CO. v. WORPELL et al. No. 33174. 
Supreme Court of Kansas. Jan. 23, 1937. 
64 Pacific Reporter (2d) 11. 
1. CHANGE OF BENEFICIARY. 
__ Insurer by filing action, after insured’s death, to ascertain whether proceeds of 
life policies should be paid to original beneficiary or to another party, did not 
thereby waive requirement of policies that change of beneficiary should take 
effect on receipt by insurer of written request therefor, since substantial com- 
Dliance with such requirement was necessary to effect change. 
(For other cases, see Insurance, Dec. Dig. § 587.) 
2. ASSIGNMENT. 


Vhere named beneficiary made purported assignment of her interest in former 
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husband’s life policies after husband’s death without consideration and under 
mistaken belief as to value of policies, such beneficiary’s subsequent revocation 
of assignment rendered it ineffective, where it had never been acted upon by 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 212.) 

Syllabus by the Court. 

1. Where insurance policies provide how a change of beneficiary may be made, 
the provision must be substantially complied with, the rights of the beneficiaries 
are fixed upon the death of the insured, and the filing of an action by an insurance 
company to ascertain to whom to pay the proceeds of the policies does not operate 
to waive the requirement in the policies as to how the beneficiary shall be changed. 

2. In an action by an insurance company to ascertain to whom the proceeds of 
the policies belong, the record is examined, and it is held that the purported 
assignment of her interest in two insurance policies by the beneficiary named 
was without consideration and was given under a mistake on the part of the 
assignor and was later revoked by her. 

Appeal from District Court, Sedgwick County, Division No. 1; Ross McCor- 
mick, Judge. 

Action by the A&tna Life Insurance Company against Edna Bell Worpell and 
another. From an adverse judgment, named defendant appeals. 

Reversed, with directions. 

Austin M. Cowan, C. A. McCorkle, J. D. Fair, W. A. Kahrs, and Robert H. 
Nelson, all of Wichita, for appellant. 

George Austin Brown and Leonard A. Levan, both of Wichita, for appellee. 

SMITH, Justice. 

This was an action filed by an insurance company to ascertain to whom it 
should pay the benefits of two insurance policies. Judgment was in favor of the 
wife of insured at the time of his death. A former wife appeals. : 

The insured had two policies with plaintiff company, each in the amount of 
$1,250. These were issued on October 28, 1925. At first his father was the 
beneficiary in one and his mother in the other. On December 6, 1926, he married 
Edna Bell Worpell and subsequently she was made beneficiary in each of the 
policies. During the married life of insured and Edna Bell, they both worked 
and both contributed to paying the premiums on these policies. On November 
21, 1930, Edna Bell was divorced from the insured. At that time she was awarded 
certain real property in Stuttgart, Ark., but this was never conveyed to her. No 
premiums were paid on these policies after the divorce. At the time of the death 
of the insured, Edna Bell was still the named beneficiary in both policies. 

On February 26, 1932, insured married Zara Worpell. She was his wife at the 
time of his death. On June 13, 1935, insured took his own life. At the time 
his body was found there was a letter from the insurance company bearing the 
date of February 28, 1931, lying by his body, advising him that both policies had 
paid-up insurance which would keep them in effect until November 25, 1937. At 
the bottom of that letter he had written under the date of Tune 13, 1935: “Please 
change beneficiary to Mrs. Zara Worpell.” This notation was signed “John C. 
Worpell,” which is the name of insured. This letter was never mailed but was 
found on his desk when his body was found. Each of the policies contained the 
following provision: “The beneficiary may be changed as often as desired, and such 
change shall take effect on receipt at the Home Office of the Company, before the 
sum insured or any installment thereof becomes due, of a written request accom- 
panied by the policy for endorsement. If any beneficiary dies before the insured, 
the interest of such beneficiary shall vest in the life owner alone unless otherwise 
provided herein.” 


On the Saturday following the death of insured, the agent of Zara Worpell 
presented to Edna Worpell the letter of the insurance company which has been 
spoken of. He asked Edna Bell to execute the assignment which he had pre- 
pared transferring her interest in the insurance policies to Zara. There is some 
dispute in the record as to what this agent told Edna Bell. This will be noticed 
presently. The insurance company refused to accept this assignment, and later an 
attorney for Zara asked Edna Bell to execute another assignment. She testified 
at the trial that she in the meantime had learned what the policies were worth 
and refused to execute the second assignment. Later the attorney of Edna Bell 
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notified the insurance company not to act upon the assignment of June 15. The 
insurance company did not act upon this assignment, but paid the money into 
court and asked the court to find to whom it should be paid. Edna Bell Worpell 
and Zara Worpell are each made defendants in this action. Edna Bell pleaded 
that she was the beneficiary under the policies; that she had helped pay the 
premiums; that no’ premiums were paid after the divorce. She also pleaded that 
she was suffering from the shock of the death of insured when Watt presented 
the assignment to her, and that he represented to her that the amount of the poli- 
cies was not more than five or six hundred dollars, when in fact there was two 
thousand dollars due on the two policies, and but for this representation she 
would not have executed the assignment of June 15. She asked that she be paid 
the amount of the policies. 

Zara Worpell pleaded the execution and delivery of the policies, that they 
were still in force at the time of the death of the insured, and that she had made 
proof of death. She pleaded paragraphs 2 and 3 of the insurance policies, which 
are as follows: 

“2, During the lifetime of the insured, the right to receive all cash values, 
loans and other benefits accruing hereunder, to exercise all options and privileges 
described herein and to agree with the company to any change in or amendment to 
this policy shall vest alone in the insured (herein called the life owner), sub- 
ject, however, to any assignment of said life owner. 

“3. The beneficiary may be changed as often as desired, and such change shall 
take effect on receipt at the Home Office of the company, before the sum insured 
or any instalment thereof becomes due, of a written request accompanied by the 
policy for endorsement. If any beneficiary dies before the insured, the interest 
of such beneficiary shall vest in the life owner alone unless otherwise provided 
herein.” 

She further pleaded that insured had the sole right to change the beneficiary 
under the above clause. ‘She pleaded also on the 13th of June, 1935, insured 
changed the beneficiary in writing in each of the policies. She further pleaded the 
execution of the writing on the letter which was found by the body of insured, 
and that insured intended by that writing to change the beneficiary from Edna Bell 
to Zara and by that act made the policies payable to Zara. She further pleaded a 
demand upon the insurance company to pay the amount of the policies and that the 
insurance company had paid money into court. She then pleaded the execution of 
the assignment by Edna Bell Worpell, which has been referred to heretofore. 
She pleaded that Edna Bell Worpell had no right in the policies and asked that, the 
amount due be paid to her. She further pleaded that the insurance company waived 
the provisions in the policies providing how the changes of beneficiary should be 
made when it paid the money into court. With the issues thus made up the court 
found about as the facts have been given here. 

Findings 9 and 10 were as follows: 

“9. On June 15, 1935, Edna Bell Worpell made a written assignment of her 
interests in said policies, which she later repudiated. 

“10. Both women then laid claim to the proceeds of both policies. The insur- 
ance company impleaded and voluntarily paid the sum of $2,099.16 to the Clerk of 
this Court and both policies were delivered to the insurance company.” 

The court made the following conclusions of law: 

“1. At his death, Tohn Chester Worpell was the owner of both said insurance 
policies and had a right to change the beneficiary of either or both policies subject 
to the terms thereof and the approval of the company. 

“2. The impleading and paying the proceeds of said policies into Court 
amounted to a waiver of any objection to such change of beneficiaries above noted 
and constituted a confirmation thereof. 

“3. That the proceeds of both policies helong to defendant, Zara Worpell. 

“4, The Court holds in abeyance rendering judgment and requires counsel for 
both parties defendant to appear in Court on Saturday, June 6, 1936, to lodge any 
objection to any finding of fact and conclusion of law.” 

On a motion to modify and change the findings of fact, the court made the 
following findings: “That there was no mistake, fraud or misrepresentation of any 
kind on hehalf of Zara Worpell or any of her agents to induce Edna Bell Worpell 
fo sign the assignment. That the defendant, Edna Bell Worpell did transfer and 
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give whatever interest she might have in said insurance policies and the proceeds 
therefrom to the defendant, Zara Worpell.” 

[1] Judgment was entered awarding the amount of both policies to Zara Wor- 
pell. It will be noted that it is not clear whether the court made the conclusion of 
law that Zara Worpell was entitled to the proceeds of the policies on the theory 
of the attempted change in beneficiary or on account of the written assignment of 
June 15. However, the findings made by the court on the motion to modify the 
findings make it appear that perhaps the court had both ideas in mind. We shall 
first consider whether the writing on the bottom of the letter which was placed 
there June 13, 1935, operated to change the beneficiary. It will be noted that the 
policies provided how changes in beneficiary might be made. As it lay there on 
the desk by the dead body of the insured, we are safe in saying that it had 
no force and effect. We must examine, however, the question of whether it had 
the effect of changing the beneficiary after the insurance company took the pro- 
cedure it did take to find out to whom it should pay the policies; that is, did the 
insurance company waive the provision in the policies that a beneficiary could only 
be changed by a written request accompanied by the policy, the request being 
forwarded to the home office of the company by filing this action and paying the 
money into court? It must be remembered that what Zara claimed was a waiver 
by the company of that provision took place after the death of insured. 

In the case of Hurd v. Insurance Company, 106 Kan. 45, 186 P. 998, the policy 
had a provision similar to the policies in this case. The insured attempted to 
change the beneficiary but at the time of the attempted change the policies were 
lost. The company required him to give a bond for the policies, and while 
correspondence with reference to giving this bond was going on insured died. 
The court held that even though the insured had made the request that the bene- 
ficiary be changed this change had not been made during the life of the insured, 
and since it was not finally consummated until after his death it was of no effect 
whatever. The decision in this case turns upon the question of whether the 
necessary steps had been taken to effect the change before the death of insured. 

To the same effect is the holding of this court in the case of Hoffman v. 
Federal Reserve Life Ins. Co., 123 Kan. 554, 255 P. 980. There the insured had a 
policy in which her husband was named as beneficiary. Later they separated, and 
when insured died she left a note stating that she had some insurance and that she 
hoped her parents would be able to collect it. It was claimed that this operated 
to change the beneficiary so that her parents could collect it. The court dealt 
briefly with this contention by holding that such a note did not meet with the 
requirements of the policy with reference to change of beneficiaries. 

It has been held the rights of the beneficiary vest upon the death of the insured 
and the company may not waive the right which the beneficiary had after the death 
of the insured. 

See Freund v. Freund, 218 Ill. 189, 75 N.E. 925, 109 Am.St.Rep. 283. To the 
same effect is the holding of the court in the case of New York Life Ins. Co. v. 
Murtagh, 137 La. 760, 69 So. 165. 

We have concluded that nothing the insurance company did after the death 
of the insured operated to waive the requirement in each of the policies, and that 
the change of beneficiary could only be made by substantial compliance with the 
provision in the policy. 

|2] Zara Worpell next argues that the assignment of June 15, 1935, operated 
to convey all the interests of Edna Bell in the two policies to Zara. It will be 
noted that the trial court found that this assignment was made but that Edna Bell 
later revoked it. It will also be noted that the court found there was no mistake 
when Edna Bell executed this assignment, but the court did not find as appears 
from the record that there was any consideration given by anybody to Edna Bell 
Worpell in return for her execution of this assignment. It is also worthy of note 
that the court refused to find Edna Bell Worpell intended to transfer what- 
ever interests she had in the policies to Zara. This assignment was a gift on the 
part of Edna Bell Worpell to Zara. We have concluded that she had a right to 
revoke this gift subsequently. The refusal of the court to find that Edna Bell 
Worpell intended to transfer all her rights in these policies to Zara amounts to a 
finding that she did not so intend. 

The insurance company did not act upon this assignment—hence it never 
became effective. The best evidence of what was told Edna Bell at the time she 
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executed this assignment was the testimony of the agent of Zara herself that there 
was between $1,050 and $2,000 due on the policies. Edna Bell testified that she 
was told there was only five or six hundred dollars due on them. This shows a 
mistake on the part of all parties of nearly half of the whole amount. 

We have concluded that the record is such as to require us to hold that there 
was such a mistake on the part of Edna Bell when she executed this assign- 
ment that she had the right to revoke it. This holding is sustained by In re Clark’s 
Estate, 233 App.Div. 487, 253 N.Y.S. 524 and 2 Pomeroy’s Equity Jurisprudence 
(4th Ed.) § 870. The conclusion of law reached by the trial court that the pro- 
ceeds of both policies belonged to Zara Worpell was incorrect. 

The judgment of the trial court is reversed, with directions to enter judg- 
ment for defendant Edna Bell Worpell, holding her to be entitled to the proceeds 
of both policies. 


COMMONWEALTH LIFE INS. CO. v. CAUDILL’S ADMR. 
Court of Appeals of Kentucky. Dec. 15, 1936. 
99 Southwestern Reporter (2d) 745. 
8. DISAPPEARANCE. 

Where insured disappeared and was not heard from for seven years, and where 
no premiums were paid after his disappearance, suit on life policy would have been 
barred for such nonpayment in absence of proof insured died at date of disappear- 
are 

(For other cases, seé Insurance, Dec. Dig. § 349[1].) 

9, UNEXPLAINED ABSENCE. 

Petition alleging unexplained absence of insured for seven years and facts tend- 
ing to show insured died “by accidental means” on date of disappearance /ield to 
state cause of action on life policy. 

(For other cases, see Insurance, Dec. Dig. § 629|1].) 

10. TIME OF DEATH. 

In action on life policy upon which no premiums had been paid since insured’s 
disappearance, evidence he/d to support recovery on theory insured had been absent 
for seven years without being heard from, and that he was killed in gambling brawl 
on day of his disappearance. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

ll. PROOF OF DEATH. 

Petition in action on life policy he/d not demurrable for failure to allege proof 
of death was furnished insurer, under provision for payment “upon due proof of 
death,” since such provision did not imply that giving of proof was condition 
precedent to recovery, or that proof was required within certain time. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

12. WAIVER. 

Where no plea in abatement was interposed, denial of liability on life policy 
on grounds other than failure to furnish proof held waiver of right to demand proof. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

5. TIME OF DEATH. 

In action on life policy, instruction that, if insured disappeared in 1924 and had 
not been heard from despite family’s diligence, jury should find him dead, and 
that, if he died on day of disappearance or following day, jury should find for 
plaintiff, but otherwise for defendant, should be given where no premiums were 
paid after insured’s disappearance. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

\ppeal from Circuit Court, Perry County. 


Action by the administrator of the estate of Watson E. Caudill, deceased, 
against the Commonwealth Life Insurance Company. From a judgment for plain- 
tiff, defendant appeals. 

Reversed. 

E. C. Wooton and D.'G. Boleyn, both of Hazard, for appellant. 

C. A. Noble, of Hazard, and Henry L. Spencer, of Jackson, for appellee. 

STanigEy, Commissioner. 
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The case involves the presumption of death through absence and being unheard 
of for seven years. 

The life of Watson E. Caudill was insured by the Commonwealth Life Insur- 
ance Company in the sum of $5,000. The premiums paid kept the policy in force 
until December 24, 1924. The petition of his father, appointed as the administrator 
of his estate, states that he died October 27, 1924, by accidental means. Circum- 
stances of his death, or alleged death, are related, and upon those allegations recoy- 
ery of the insurance is asked.. Judgment was recovered upon a verdict, and the 
defendant appeals. 

Caudill was twenty-four years old and had been employed as a railroad conduc- 
tor. He was also a gambler. We give a résumé of plaintiff's evidence. Early in 
the evening of October 27, 1924, he had heen gambling in a building at the edge 
of the river in Hazard. He reported to his brother that a “bad man from Breat- 
hitt county” had held up the game and taken his money, and he wanted to get hold 
of some more. He went back to the place shortly after midnight, saying, “They 
have run me off from my money and I have too much on that table to lose.” Eli 
Couch, who accompanied Caudill, testified: “I heard them wrestling. After he 
went in there, I started to go in and met big Ed Spicer. He threw a pistol on me 
and asked me what in the hell I was looking for.” The witness ran back on the 
street and told John Smith, a deputy sheriff, that he believed they were fighting in 
there, and Smith responded: “I don't care if they kill one another—they have done 
broke me and I don’t care.” The river was up, and Couch heard a splashing noise 
Spicer was subsequently killed and John Smith is also dead. Others who were 
said to have been present denied knowing anything about the occurrence. The next 
day search was made of the premises and elsewhere, and later a widespread inves- 
tigation and search were instituted without finding any trace of Caudill. The evi- 
dence shows a diligent search was made to locate the man, but the last that was 
ever seen or heard of him was that night in the gambling place. 

But there are some peculiar and significant circumstances attending the dis- 
appearance. Caudill had been living with his brother, but having recently had his 
tonsils taken out he desired to move into a place where there was steam heat. So 
that day he had packed his trunk, and it was hauled to the front of that place and 
deposited on the street. This was before the evening train left for Lexington. The 
railroad men nor any one else ever saw anything more of thé trunk. He had squared 
up his affairs at the bank and had no money due him by the railroad company. Some 
contradictions were developed on more or less relevant matters which tended to 
weaken the evidence as to the location and the fight in the gambling room. Caudill 
had a sister living in Mineral, Wash., and relatives at different places in Kentucky, 
but, it was testified, inquiries revealed he had never been with any of them. 

The only evidence introduced by the defendant was to establish some contra- 
dictions of plaintiff's witnesses on collateral matters. But it sought a continuance 
during the course ‘of the trial that it might present certain potent evidence, which 
we shall presently consider. 

[1] Section 1639, Kentucky Statutes, provides that if a resident of this state 
“go from and do not return” to the state for seven consecutive years, he shall be 
presumed to be dead, unless proof be made that he was alive within that time. But 
this statutory rule of evidence is not exclusive of the common law. Hill’s Adm’x 
v. Metropolitan Life Insurance Company, 240 Ky. 172, 41 S.W.(2d) 935. This 
action is brought under the common law, and we may disregard the statute. 

|2-6] There is a presumption of fact of continuance of life until it is overcome 
or displaced by a more potent presumption of death. It is the common law that 1! 
a person has been absent from his usual place of residence for seven consecutive 
years, and has not been heard from by those who, if he had been alive, would 
naturally have intelligence of him, a presumption of death is raised. One who 
relies upon the unexplained absence for the stipulated period to establish the death 
of another must not only prove that fact, but must also produce evidence of a 
diligent effort to find the missing person in order to justify the inference that death 
is the probable reason why he was not heard from. Hill’s Adm’x v. Metropolitan 
Life Insurance Co., supra: National Life & Accident Insurance Co. v. Pate, 24 
Ky. 186, 54 S.W.(2d) 663. But it is by no means an absolute presumption. It is 
open for rebuttal by proof of the existence of the individual, or of circumstances 
sufficient to overcome it or to raise a conflicting presumption of superior force, OT, 
to speak more accurately, to sustain the original presumption of continuing life. 
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Mutual Benefit Life Insurance Co. v. Martin, 108 Ky. 55 S.W. 694, 695, 21 Ky. 
Law Rep. 1465; Prudential Insurance Co. v. Gatz, 182 Ky. 218, 206 S.W. 299; 
Columbia Life Insurance Co. v. Perry’s Adm’x, 252 Ky. 793, 68 S.W.(2d) Bt 
Commonwealth Life Insurance Company v. Wood's Adm’x, 263 Ky. 361, 92 S.W. 
(2d) 351. This destruction of the presumption of death may sometimes be by slight 
evidence, as by the testimony of a credible witness that he has received a letter in 
the absentee’s handwriting within the time. Mutual Life Insurance Co. v. Louis- 
ville Trust Company, 207 Ky. 654, 269 S.W. 1014; 17 C.J. 1172. 

[7, 8] We hold that the presumption is that the absent person’s life ceases and 
his death occurs at the expiration of the seven-year period, although in some states 
it is held that death occurred at the date of the disappearance. Glassock v. Weare, 
Executor, 192 Ky. 654, 234 S.W. 216; War Fork Land Co. v. Carr, 236 Ky. 453, 
33 S.W.(2d) 308. In the case at bar, however, we are presented with a pleading 
alleging that the death of Caudill occurred at the beginning of the period; hence 
it must have been proven. New York Life Insurance Company v. Brame, 112 
Miss. 828, 73 So. 806, L.R.A.1918B, 86; Glassock vy. Weare, Executor, supra; 
Mutual Life Insurance Co. v. Louisville Trust Co., supra. Such proof was under- 
taken by circumstantial evidence. So we have the presumption of fact of death, 
coupled with evidence tending to show that it occurred on October 27, 1924, But 
for the claim of death as of that time, it would have been necessary that pre- 
miums should have been paid on the policy until the expiration of the seven years, 
else it would have lapsed for nonpayment of premiums. This is under the con- 
ception that death came at the end of the seven-year period. Such is the unanimous 
agreement of the authorities. Mutual Life Insurance Company y. Louisville Trust 
Co., supra; Security Bank v. Equitable Life Assurance Society, 112 Va. 462, 71 
S.E. 647, 35 L.R.A. (N.S.) 159, Ann.Cas.1913B, 836; Annotations, 75 A.L.R. 630. 

[9, 10] In the respects covered by the foregoing, the petition stated and the 
evidence established a cause of action. 

}11, 12] We think the petition was also safe against the demurrer in respect of 
the failure to allege that proof of death was not furnished the insurance company. 
The policy provided for payment of the proceeds “upon due proof of death.” This 
is not like the provisions contained in some policies, where the time is stated withir 
which proof is to be filed, and is, therefore, a condition precedent to the right of 
recovery. Brotherhood of Railroad Trainmen v. Woods, 256 Ky. 613, 76 S.W.(2d) 
911; Equitable Life Assurance Society v. Daniels, 261 Ky. 351, 87 S.W.(2d) 960; 
Equitable Life Assurance Society v. Skaggs, 262 Ky. 535, 90 S.W.(2d) 731. This 
is an unqualified agreement to pay upon receipt of proof. There is no stipulation, 
expressed or implied, that failure to make such proof, or to give notice of loss 
within a certain time, shall preclude recovery on the policy, or work a forfeiture of 
the insurer’s liability. Compare Fidelity Phoenix Insurance Co. v. Vincent, 224 Ky. 
769, 7 S.W.(2d) 203; Home Insurance Co. of New York v. Johnson, 226 Ky. 594, 
11 S.W.(2d) 415; Horn’s Adm’r v. Prudential Insurance Co., 252 Ky. 137, 65 S.W. 
(2) 1017. There was no plea in abatement interposed, and the denial of liability 
on the grounds other than a failure to furnish proof must be deemed to have 
waived the right to demand it. Lancashire Insurance Co. v. Monroe, 101 
Ky. 12, 39 S.W. 434; Metropolitan Life Insurance Co. v. Maddox (Ky.) 127 S.W. 
503; Pacific Mutual Life Insurance Co. v. Cash, 224 Ky. 292, 6 S.W.(2d) 239; 
National Life & Accident Insurance Co. v. Hedges, 233 Ky. 840, 27 S.W.(2d) 
422, 423: Horn’s Adm’r v. Prudential Insurance Co., supra; Equitable Life 
Assurance Society v. Witten, 265 Ky. 448, 97 S.W.(2d) 17. 

Coupled with the allegations as to presumed death of the insured was the 
averment that he had died on October 27, 1924, “by accidental means.” In the 
statement of the case to the jury, plaintiff's counsel disclosed that he would rely 
upon circumstances indicating murder. Before or at the conclusion of the state- 
ment, the defendant moved to set aside the swearing of the jury and to continue 
the case on the ground of surprise. The motion was overruled. Two days later, 
during the course of the trial the defendant again moved to continue the case upon 
the grounds stated in an affidavit of its counsel. The surprise met with as to the 
change in the manner in which the insured was said by the plaintiff to have met his 
death was detailed, and, in addition, it was disclosed that because of the reluctance 
of persons interviewed difficulty had been encountered by the defendant in trying 
to learn something of the disappearance and absence of the insured. Some otf 
those upon whom the defendant had depended as witnesses had not obeyed their 
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subpcenas, and attachments were still unserved on them. It was also related that 
the defendant for the first time had been able to learn from the opening statement of 
plaintiff's counsel that Caudill was at work for the Louisville & Nashville Railroad 
Company on the day he met his death, or alleged death, and that counsel had imme- 
diately communicated with the master of trains for the division of that railroad 
on which Caudill had worked. It was then learned that he had been discharged on 
September 24, 1924, and had cashed his final pay check for a substantial sum on 
October 21, 1924. The defendant then learned that a certain officer of the rail- 
road company, who resided at Ravenna, one hundred miles distant from Hazard, the 
place of trial, had in his possession a letter written by Caudill on January 8, 1923, 
and mailed at Mineral, Wash. That was the residence of his sister. The materiality 
of this evidence and the ability to obtain the personal appearance of the officer and 
the letter were set forth. The motion was overruled and the trial proceeded to 
judgment. 

[13] The controlling effect of this evidence is obvious. The nature of the case 
and the precarious character of the evidence relied on must be taken into considera- 
tion. The defendant appears to have been as diligent as circumstances permitted. 
It had promptly disclosed its first knowledge of the existence of this letter. Often 
under circumstances like this a party waits until the close of the trial, taking 
his chances on a favorable verdict, and then tenders the newly discovered evidence 
as a ground for a new trial. We regard it as an abuse of discretion, and an error, 
not to have given the defendant a reasonable opportunity to produce this evidence 
by a recess of continuance. Louisville & Nashville Railroad Co. v. Pugh’s Adm’x, 
186 Ky. 38, 216 S.W. 69. 

[14] A brother of the insured testified he had written the insurance company 
before seven years after his disappearance with reference to his absence and the 
policy. Over objection he was permitted to read and file a letter purporting to be 
a reply. The company had not been called upon to produce the letter the witness 
had written it. The matter seems of little consequence, except to show that the 
company regarded the policy as having lapsed on account of nonpayment of pre- 
miums. But the evidence should have been excluded in the absence of proof as to 
the contents of the letter the witness had written, as the meaning of the reply would 
depend upon that. Peters Branch of International Shoe Company y. Jones, 247 Ky. 
193, 56 S.W.(2d) 994. 

[15] The instructions given by the court on’its own accord seem more favor- 
able than unfavorable to the defendant. It offered several instructions which were 
rejected. Upon another trial, the evidence being substantially the same, we think it 
will be better to give the following instruction submitted by the defendant: “If the 
jury shall believe from the evidence in this case that Watson E. Caudill disappeared 
from his home in Perry County, Kentucky, on the 27th day of October, 1924, and 
that the plaintiff and his family have been unable to get intelligence of the said 
Watson E. Caudill since said time and that plaintiff has made diligent efforts so to 
do, you will find that the said Watson E. Caudill is dead, and, if you shall further 
believe from the evidence in this case, under the facts and circumstances proven 
in this case, that the said Watson E. Caudill departed this life on either the 27th 
or 28th day of October, 1924, then you will find for the plaintiff, and, unless you so 
believe, you will find for the defendant.” 

For the reasons stated, the judgment is reversed. 

Whole court sitting. 


WILSON v. SOVEREIGN CAMP, W. O. W. 
Court of Appeals of Kentucky. Dec. 18, 1936. 
99 Southwestern Reporter (2d) 797. 
1, EXTENDED INSURANCE. ; 
Under new certificate of life insurance issued June 13, 1929, in substitution ot 
prior certificate issued May 1, 1926, providing for automatic premium loans and 
extended insurance values after 36 monthly paynients, provision that nonforfeiture 
values should be computed as if certificate had been issued May 1, 1926, held to 
govern basis of computing amount due and whether computation should be made, 
and hence payment of 36 monthly payments on new certificate was not required 
as condition precedent to right of member or beneficiary to nonforfeiture values 
provided in certificate. 


(For other cases, see Insurance, Dec. Dig. § 750.) 
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2, AMBIGUITY. 


Ambiguous insurance contract must be given that construction which is most 
favorable to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


\ppeal from Circuit Court, Calloway County. 

Action by Ruby Wilson against Sovereign Camp, Woodmen of the World. 
From a judgment sustaining a demurrer to and dismissing the petition, the plaintiff 
anneals. 

Reversed and remanded, with directions. 

lohn G. Ryan, of Murray, for appellant. 

Rainey T. Wells, of Omaha, Neb., and H. H. Lovett, of Benton, for appellee. 

Ciay, Chief Justice. 

The appeal is from a judgment sustaining a demurrer to, and dismissing, the 
petition in an action to recover on a certificate of insurance. 

The facts relied on for recovery are: On June 13, 1929, the Sovereign Camp, 
Woodmen of the World, issued to C. H. Palmer a certificate of insurance insuring 
his life in favor of his daughter, Ruby Wilson. The certificates was issued in 
substitution of a prior certificate issued to Palmer on May 1, 1926, and called for 
monthly premiums of $4.80 each. Among other provisions, the certificate con- 
tained the following: 

“The non-forfeiture values shall be computed as if this certificate had been 
issued on the Ist day of May, 1926.” 

“2 Cash Surrender, Loan Value, Paid up and Extended Insurance: After 
thirty six monthly payments on this certificate shall have been made, should the 
member fail to pay any subsequent monthly payment, the member, within three 
months after due date of the monthly payment in default, but not later, upon 
written application and legal surrender of this certificate, may select one of the 
following non-forfeiture options: ' 

“Option (a) the Cash Surrender Value set forth in Column 1 of Table A on 
Page 3 hereof for the period to the end of which premiums have been paid in full. 

“Option (b) A Paid-Up Certificate for the amount set forth in Column 2 of 
Table A on page 3 hereof for the period to the end of which premiums have been 
paid in full. 

“Option (c) Extended Insurance from such due date, for the amount of the 
death benefit on page 1 hereof, but without Total and Permanent Disability 
Benefits, for the period specified in Column 3 of Table A on page 3 hereof for the 
period to the end of which premiums have been paid in full. 

“Tf there be any indebtedness against this certificate the cash surrender value 
set forth in Column 1 of Table A on page 3 hereof shall be reduced thereby, and the 
value of the options above named shall be decreased proportionately. _ 

“3. Automatic Premium Loan; After thirty-six monthly payments on this cer- 
tificate shall have been paid, if any subsequently monthly payment be not paid on 
or before its due date, and if the member has not, prior to such due date, selected 
one of the options available under the non-forfeiture provisions of this certificate, 
the Association will, without any action on the part of the member, advance as a 
loan to the said member the amount of the monthly payments required to main- 
tain this certificate in force from month to month until such time as the accumu- 
lated loans, together with compound interest thereon at the rate of five per cent per 
annum, and any other indebtedness hereon to the Association, equa! the cash value 
hereof at the date of default in the payment of the monthly payments. When the 
said cash value has been consumed in loans advanced and interest thereon, then 
this certificate shall become null and void; provided, that while this certificate is 
continued in force under this provision, the member may resume the payment of 
monthly payments without furnishing evidence of insurability, and the accumulated 
loans and interest thereon shall become a_lien upon this certificate and shall con- 
tinue to bear interest at the same rate. Provided further, that such lien may be 
paid in whole or in part at any time by the member, but if not paid said loan and 
accumulated interest thereon shall be deducted upon any settlement with the mem- 
ber, or from the amount payable at the death of the member. * * * 

“The cash, loan, paid-up and extended insurance values shall not become avail- 
able until three years from the date of issue, as set forth on page 1 hereof.” 

Palmer paid the monthly payments up to and including the payment which 
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became due September 30, 1931. After that no payments were made. While 
living and within 90 days after default in the monthly payments, Palmer applied 
to the Camp for extended insurance, and his application was rejected. He died 
August 23, 1934. The extended insurance values, as well as the loan values, were 
sufficient to extend the certificate beyond the date of the insured’s death, and author- 
ize a recovery by the beneficiary. / 

The lower court held that the nonforfeiture values, such as extended insurance, 
automatic premium loan values, and the like, were not available until thirty-six 
monthly payments had been made on the new certificate. It will be seen that the 
certificate declares “the non-forfeiture values shall be computed as if this cer- 
tificate had been issued on the first day of May, 1926.” It then defines the rights of 
the member to cash surrender, loan values, paid-up and extended insurance “after 
thirty-six monthly payments on this certificate shall have been made,” and in 
respect to automatic premium loans “after thirty-six monthly payments on this cer- 
tificate shall have been made.” 

In support of the ruling below it is ably argued that, by the very terms of the 
policy, the cash surrender, loan values, paid-up and extended insurance do not 
become available until after thirty-six monthly payments have been mac 
this certificate,” meaning the new certificate, and the provision that the nonfor- 
feiture values shall be computed as if this certificate had been issued on the first 
day of May, 1926, merely fixes the date to be used as the basis for the purpose of 
computing nonforfeiture values, and not the date when they should become avail- 
able. This is the view taken of the question by the Court of Civil Appeals of 
Texas, sitting at Waco, in Sovereign Camp, W. O. W. v. Alston, 82 S.W.(2d) 
710. In reaching that conclusion the court adverted to the fact that the courts of 


other states had taken a different view of the question, but that it was unable to 
agree with them. We find that shortly thereafter the Court of Civil Appeals of 
Texas, sitting at Texarkana, did not follow the ruling in Sovereign Camp, W. O 
W. v. Alston, but adopted the majority view. Sovereign Camp, W. O. W. v. 
Carroll, 84 S.W.(2d) 824. That view is presented in Daly v. Sovereign Camp, 
W. O. W., 226 Mo.App. 629, 44 S.W.(2d) 229, 232, where the Kansas City Court 
of Appeals, in holding that provisions that certificate, though issued June 1, 1929, 
was to be dated June 1, 1926, and nonforfeiture values were to be computed from 
latter date, governed not only the basis of computing amount due, but also whether 
computation should be made, said: 

“As to the clauses ‘after thirty-six payments,’ etc., in the other provisions men- 
tioned, What effect is produced on them by the provision that the certificate, 
though issued on June 1, 1929, is to be dated June 1, 1926, and the provision that 
the nonforfeiture values shall be computed as if the certificate had heen issued on 


Tune 1, 1926? Certainly these unusual provisions perform some function, and 
what else can they do except to modify and govern the ‘full three years’ and the 
‘thirty-six monthly payments’ clauses? It is too narrow a construction to_ hold 
that the clause saying the nonforfeiture values shall be computed as if the 
certificate was issued on June 1, 1926, merely refer to the elements or basis of the 
computation to be made in case there is legally anything to be computed. As 
we view it, this clause governs not only the basis and elements of the computa- 
tion of the amount due, but, together with the one in relation to the date of the 
certificate, also governs and settles the question of whether there is legally any- 
thing to be computed. It means that the certificate is to be treated as if it had 
been issued on June 1, 1926, and this bears not only on the question ot how the 
computation should be made, but also on whether any computation whatever should 
be made. If the clause now under consideration does not include and govern 


hoth of these matters, then there is no clause affecting the provision that the 
policy is to be regarded as issued on June 1, 1926, so as to take away the effect 
it would otherwise have on the question whether the certificate is to be regarded 
as alive when insured died. 

“But even if there is some room for defendant’s contention in the matter 
above indicated, clearly the most that can be said is that the contract is vague in 
this regard and open to two possible constructions, and this is of no avail of 
comfort to defendant. It is well settled that, if the terms of the contract of 
insurance are ambiguous and call for construction, the contract must be give! 
that construction most favorable to the insured. State ex rel. v. Trimble [227 Mo 


899] 39 S.W.(2d) 355, 358: Mathews v. Modern Woodmen, 236 Mo. 326, 343. 344. 
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139 S.W. 151, Ann.Cas.1912D, 483; Kimbrough v. National Protective Ins. Ass’n 
[225 Mo.App. 913] 35 S.W.(2d) 654; Shadley v. Grand Lodge of Brotherhood 
of R. T., 212 Mo.App. 653, 254 S.W. 363.” 

|1, 2] To the same effect is Baumgart v. Sovereign Camp, W. O. W., 127 Neb. 
865, 257 N.W. 269; Jones v. Sovereign Camp, W. O. W., 17 Tenn.App. 315, 67 
$.W.(2d) 159; Higgins v. Sovereign Camp, W. O. W., 224 Ala. 644, 141 So. 
562; Sovereign Camp, W. O. W. v. Hardee, 188 Ark. 542, 66 S.W.(2d) 648; 
Sovereign Camp, W. O. W. v. Easley, 188 Ark. 1012, 69 S.W.(2d) 273; Sovereign 
Camp, W. O. W. v. Thomas, 171 Miss. 99, 157 So. 83; Barthel v. Sovereign Camp, 
W. O. W. (Mo.App.) 93 S.W.(2d) 285; Cain v. Sovereign Camp, W. O. W., 229 
Mo.App. 79, 74 S.W.(2d) 865; Benjamin v. Sovereign Camp, W. O. W., 140 Kan. 
378, 36 P.(2d) 993; Dudley v. Sovereign Camp, W. O. W., 205 N.C. 394, 171 S.E. 
352; Sovereign Camp, W. O. W. v. Batty, 227 Ala. 50, 148 So. 811; Sovereign 
Camp, W. O. W. v. Harder, 227 Ala. 700, 150 So. 921; German Beneficial Union v. 
Weinfurtner, 128 Ohio St. 173, 190 N.E. 397. From the foregoing it will be seen 
that, with the exception of the Waco Court of Civil Appeals of Texas, all the 
courts are agreed that thirty-six payments on the new certificate are not a condi- 
tion precedent to the right of the member, or his beneficiary, to the nonforfeiture 
values provided in the certificate. But, even if we regard that construction as 
doubtful, it is clear that the certificate is susceptible of two constructions, and 
where that is the case we are commanded by a rule of long standing to adopt that 
construction most favorable to the insured. Fidelity & Casualty Co. of New 
York v. Hart, 142 Ky. 25, 133 S.W. 996. We are therefore constrained to the 
view that the nonforfeiture values were available, notwithstanding the fact that 
thirty-six monthly payments had not been made on the new certificate. It follows 
that the demurrer to the petition should have been overruled. 

Judgment reversed, and cause remanded for proceedings not inconsistent with 


this opinion. : 5 
Whole court sitting, except Justice Richardson. 


LOUISIANA INDUSTRIAL LIFE INS. CO. Inc. v. TILLMAN et al. No. 16503. 
Court of Appeal of Louisiana. Orleans. Jan, 11, 1937, 
171 Southern Reporter 583. 
1 VESTED INTEREST 

Where industrial life policy contained facility of payment clause, original 
beneficiary held to have no vested interest in proceeds, and hence could not co~- 
plain of insurer’s waiver of technical requirements of policy relating to change 
of beneficiary. 

(For other cases, see Insurance, Dec. Dig. §§ 586, 587.) 

2, CHANGE OF BENEFICIARY. 

Where insured executed and forwarded application form making mother his 
new beneficiary under industrial life policy, but died without executing lost policy 
afidavit required by insurer’s reply, and without paying nominal fee required for 
changing beneficiary, mother, joined with original beneficiary in interpleader 
proceeding by insurer, held entitled to proceeds of policy, especially where it did 
not appear that original beneficiary was included in facility of payment clause 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Interpleader proceeding by the Louisiana Industrial Life Insurance Company, 
Incorporated, against. Essie Tillman, the original beneficiary of an industrial life 
policy, and Mahalia Banks Turner, mother of the insured. From a judgment for 
the original beneficiary, the mother appeals. 

Reversed and _ rendered. 

_ Robert A. Ainsworth, Jr., and Rudolph O. Vorbusch, both of New Orleans. 
for appellant Mahalia Banks Turner. 

John T. Charbonnet, of New Orleans, for appellee Essie Tillman. 

JANVIER, Judge. 

This 1s a contest between rival claimants for the proceeds of a policy of indus 
trial life insurance, 

. On May 21, 1934, Louisiana Industrial Life Insurance Company, Inc., issued to 
Samuel Turner a policy of life insurance. It provided that in the event of his 
death the proceeds would be paid to “Essie Tillman—Dependent.” It also con- 
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tained the well-known and oiften-discussed “facility of payment clause,” under 
which the insurer was granted the right, in the event of the death of the assured, 
to obtain a full and complete discharge of its obligation under the policy by 
making payment “to the insured, husband or wife, or any relative by blood or 
connection by marriage of the insured, or to any person appearing to said Com- 
pany to be equitably entitled to the same by reason of having incurred expense on 
behalf of the insured, or for his or her burial.” 

On February 20, 1936, shortly before his death, the assured had summoned to 
his bedside an attorney and had informed him of his desire to make a change of 
beneficiary. His attorney obtained from the insurance company a form prepared 
by it for use in making such application for change of beneficiary and the 
assured then executed the form in the presence of witnesses and in it requested 
that his beneficiary be changed from “Essie Tillman—Dependent,” to “Mahalia 
Banks Turner—Mother.” His attorney then, by mail, forwarded the said appli- 
cation for change of beneficiary to the insurance company. Two days later the 
company wrote to the attorney advising him that, since the policy had not been 
returned with the application, the change could not be made until the assured 
should execute a lost policy affidavit. The company also required that a nominal 
fee of a few cents be paid as the expense of making the change. Though the 
letter stated that the application for change of beneficiary was returned, it was not, 
as a matter of fact, returned to the assured, nor to his attorney, and, on the trial of 
the case below, it was produced in court by the attorney for the insurance com- 
pany. On February 23, 1936, Samuel Turner, the assured, died before he could 
execute the affidavit requested, without having made payment of the nominal fee 
requested by the company. The original beneficiary, Essie Tillman, made claim 
on the insurer for the proceeds of the policy and Mahalia Banks Turner, the 
mother of the assured, to whom he had attempted to make the proceeds of the 
policy payable, also demanded that she be recognized as beneficiary. Thereupon 
the insurance company, taking advantage of the interpleader statute (Act No, 123 
of 1922), filed this proceeding and deposited in the registry of the court the 
proceeds of the policy. 

Judgment was rendered in favor of the original beneficiary, Essie Tillman, 

Mahalia Banks Turner, the mother of the insured, to whom he attempted to 
make the proceeds payable, has appealed. 
_ Since the decision of this case in the court below there was presented to us, 
in the matter of Wickes v. Metropolitan Life Insurance Company, a case involving 
facts admittedly almost identical with those found here. That case bears No. 
16417 of our docket and is reported in 170 So. 48, 53. There the assured had 
secured from the Metropolitan Life Insurance Company a policy of insurance in 
which the insurance company had agreed to pay the proceeds to his executor or 
administrator. The policy contained the facility of payment clause. Before the 
death of the assured, application had been made to designate a Mrs. Katie Wickes 
as beneficiary and, though the application apparently had been rejected by the 
insurer for technical reasons, the fact of the rejection had not been communicated 
by the company’s agent to the assured. Later, on the death of the assured, a con- 
troversy arose between one Ruth Martin Duhaney, who appeared as an heir of the 
assured and as administratrix of his succession, and Mrs. Katie Wickes, whom the 
assured had attempted to designate as beneficiary. We held that, where an insurer 
inserts in a policy of insurance technical requirements in connection with applica- 
tions for change of beneficiary, these requirements may be waived bv the insurer 
and that no person may object to such waiver except one who: has acquired a vested 
interest in the proceeds of the policy, and that where, in such case, the insurer 
deposits the proceeds in court and calls on all claimants to assert their claims 
thereto, including the person to whom the assured attempted to make the proceeds 
pavable, such deposit and interpleader proceedings constitute a waiver by the 
insurer of the said technical requirements. There is, as we have said, no distinc- 
tion between the facts of that case and the facts of the case at bar, except that 
here there was a beneficiary originally designated by the assured. 

[1] It is contended by counsel for said original beneficiary, to wit, Essie Till- 
man, that, by reason of the fact that she had been designated originally as bene- 
ficiarv, she had a vested interest in the policy which could not be taken away 
from her by a waiver by the insurer of the technical requirements of the policy. 
But that question was squarely presented in the Wickes Case and there we sa! 
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that, because of the fact that the policy contained the facility of payment clause, 
the original beneficiary had acquired no vested interest in the proceeds of the 
policy. We feel it unnecessary to again cite the various decisions of this and 
other courts, which we considered in the Wickes Case. All of the questions pre- 
sented we thoroughly considered and discussed there. 

Counsel for Essie Tillman, however, again calls our attention to the case of 
New York Life Insurance Company v. Murtagh, 137 La. 760, 69 So. 165, 167, in 
which, it is true, the court said: 

“The rights of the beneficiary were fixed at the death of the insured, and 
could not be affected by any subsequent acts of the insurance company, or the 
personal representatives of the deceased.” 

But, as we found in the Wickes Case, the facts of the Murtagh Case were 
vastly different because, in the Murtagh Case, there was no facility of payment 
clause. In distinguishing the Murtagh Case we said: 

“When the insured died, Miss Delery was the named beneficiary, and her right 
became vested and fixed. She, having a vested right, could well complain that the 
change attempted by the insured was not effective because of his failure to obtain 
the consent of the company. But, in the case at bar, by virtue of the facility of 
payment clause, the right of the named beneficiary did not become vested or fixed 
at the death of the insured; on the contrary, the company had the right to ignore 
the named beneficiary completely and pay the proceeds over to whomsoever it 
decided was equitably entitled thereto.” 

It is also contended that the case of Metropolitan Life Insurance Company v. 
Lewis (La.App.) 142 So. 721, is authority for the view that the rights of the 
beneficiary were fixed at the death of the insured. But there, again, the court 
did not have before it, a policy which contained a facility of payment ‘clause. 

It thus appears that Essie Tillman, the original beneficiary, having no vested 
interest in the proceeds of the policy, may not be heard to complain that the insur- 
ance company has not insisted on the technical requirements inserted where 
change of beneficiary is desired to be made. Since she cannot be heard to com- 
plain and since the company itself has waived those requirements by making the 
deposit and filing the interpleader proceeding, the only question remaining is 
whether or not Mahalia Banks Turner may be permitted to receive the proceeds. 
She. the mother of the insured, as a relative by blood, was included among 
those named in the facility of payment clause to whom payment might be made. 
There is nothing to show that the other claimant, to wit, Essie Tillman, is included 
among the persons referred to in that clause. 

[2] Under all the circumstances of the case, we feel, as we did in the Wickes 
Case, that we should invoke our equity powers to determine to which of the rival 
Claimants the proceeds should be paid, and, when the matter is looked at from 
this point of view, it becomes apparent that the mother of the deceased should 
receive the proceeds. 

There can be no question that the assured desired to change his beneficiary 
and to name his mother as the person to whom the proceeds should go. As we 
said in the Wickes Case: 

oo oe everything within his power, before his death, to effect a change of 
by naming her as such, in the place of his executor or administrator. 
0 oy = e-g in the premises would be not only inequitable, but unjust.” 
ibe es ore ordered, adjudged, and decreed that the judgment appealed 
a is annulled, avoided, and reversed, and that there now be judgment in 
favor of Mahalia Banks Turner and against Essie Tillman, decreeing the said Ma- 
halia Banks Turner to be entitled to the sum of $243 deposited in the registry of the 
First city court in this proceeding, after the deduction therefrom of the court costs 
incurred by Louisiana Industrial Life Insurance Company, Inc. 
. It is further ordered, adjudged and decreed that the claim of Essie Tillman 
e and it is dismissed at her cost. 
a It is further ordered, adjudged, and decreed that the Louisiana Industrial 
iife Insurance Company, Inc., be and it is hereby discharged from any further 
Reversed. 
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HOOKS v. METROPOLITAN LIFE INS. CO. No. 16571. 
Court of Appeal of Louisiana. Orleans. Jan, 11, 1937. 
171 Southern Reporter 601. 
1. FACILITY OF PAYMENT CLAUSE. 

Where claimant showed policies covering life of deceased to undertaker. and 
said “Do you think you can bury her with these?” and undertaker agreed to do 
so and then afterwards, through claimant, collected part of proceeds and returned 
to him small balance which remained after payment of funeral bill, claimant held 
not entitled to balance of proceeds of policies under facility of payment clause, 
since he did not assume liability for funeral bill and did not pay bill. 


> 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 
2. EVIDENCE. 

Evidence that claimant had supported insured as member of claimant’s house- 
hold during last months of insured’s life, thereby entitling claimant to proceeds 
of policies under facility of payment clause, could not be considered where plead- 
ings only raised question as to claimant’s right to proceeds of policies on ground 
that he paid funeral bill. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

3. FACILITY OF PAYMENT CLAUSE. 

Where insurer acted in good faith in making original payment under facility 
of payment clause to claimant not entitled thereto, fact that original payment was 
made to claimant did not entitle him to balance of proceeds of policies. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

4. FACILITY OF PAYMENT CLAUSE. 

Facility of payment clause in policy does not afford to insurer absolute right 
to exercise its own discretion and judgment in making payment even to those who 
are not included within its terms, but such clause merely gives to insurer pro- 
tection if, in exercise of its discretion and acting on such information as it has 
before it, it makes payment in good faith to person apparently equitably entitled 
thereto. 

(For other cases, see Insurance, Dec. Dig. § 583{2].) 

Westerfield, J., dissenting. 

Appeal from First City Court of New Orleans: Val J. Stentz, Judge. 

Action by George Hooks against the Metropolitan Life Insurance Company, 
wherein the defendant filed petition of interpleader against George Hooks, Frances 
Spradly, and others. From an adverse judgment, George Hooks appeals. 

Affirmed. 

J. I. McCain, of New Orleans, for appellant. 

Spencer, Gidiere, Phelps & Dunbar and Wood Brown, all of New Orleans, 
for appellee Metropolitan Life Ins. Co. 

Clem F. Perchall, Rudolph F. Becker, Jr., and Harry T. Wilkins, all of New 
Orleans, for interveners-appellees. 

JTANVIER, Judge. 

When Jeanette Kent died in this city on April 27, 1934, George Hooks, in 
whose home she had lived intermittently, found, among her meager effects, two 
policies of insurance which had been issued to her by Metropolitan Life Insurance 
Company. For some time previous to her death she had not paid premiums on 
these policies, and, had it not been for the provisions of Act No. 193 of 1906 they 
would have been worthless. 

Hooks, having been advised that, because of the said statute, the policies still 
had some value, and declaring that since he had paid the burial expenses of the 
said deceased he was entitled to the proceeds of the policies, presented them to the 
insurer and made claim thereunder. 


The insurer, believing at that time that its liability under the policies was 
limited to the sum of the paid-up values which, at the time of the respective lapses 
of the policies, the accumulated reserves would have purchased, and believeing, 
also, that Hooks had paid, or obligated himself to pay the burial expenses of the 
assured, tendered to him $73.53 as the full amount due as the sum of the paid-up 
values of the two policies. He accepted this. Later the Supreme Court of 
Louisiana, in Succession of Watson v. Metropolitan Life Insurance Company, 183 
La. 25, 162 So. 790, held that under such circumstances the reserve accumulate 
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on a lapsed policy must be applied to the purchase of extended insurance for the 
full face amount of the policy for such term as the reserve will purchase, rather 
than to the purchase of paid-up insurance for a smaller amount. Thereafter, 
as a result of that decision—in the Watson Case—Hooks made claim on the 
insurer and demanded the difference between the paid-up value, $73.53, which 
had already been paid to him, and the face value of the two policies. In the mean- 
time, however, Isabell Davis and Frances Spradly presented themselves and, 
asserting that they were the legal heirs of the said deceased, made written 
demand on the insurer for the balance which all parties now admit is due under 
the said policies to the rightful claimant and which is now conceded by all parties 
to be $290.35. 

Because of these conflicting claims, the insurer was unwilling to pay the 
balance to Hooks and he filed this suit, asserting that, since the insurer had made 
the original payment of $73.53 to him and had thus recognized him as the bene- 
ficiary, it must pay the additional sum to him also and cannot be heard to deny 
that he is the rightful owner of the said unpaid balance. 

In answer to Hooks’ petition, the insurer, proceeding under the provisions of 
Act No. 123 of 1922—the interpleader statute—deposited in the registry of the court 
the balance admittedly due to the rightful claimant and called upon the rival 
claimants to appear and assert their respective claims. In its petition of inter- 
pleader the said insurer admitted that it had made the original payment of $73.53 
to Hooks and alleged that it had done so in the belief that he had “paid a funeral 
hill of the insured * * * and was, therefore, equitably entitled to the pay- 
ment. * * * ” 

In answer to the petition of interpleader there appeared Hooks, the original 
petitioner, and four heirs of the assured, to wit, Frances Spradly and Isabell 
Davis, who had already made written claim, and also Thomas Henry and Rogers 
Turner, which four alleged heirs, acting together, made joint claim for the 
proceeds. On October 19, 1936, in the succession proceedings of the insured, 
there was judgment recognizing the four alleged heirs as heirs-at-law of the said 
assured and sending them into possession of her estate. Thereafter, in this inter- 
pleader proceeding, there was judgment in favor of the said heirs and dismissing the 
claim of Hooks. He has taken this appeal. 

Hooks has made no attack on the judgment rendered in the succession pro- 
ceedings which recognized the four named persons as heirs of the assured and, 
if he is to succeed in his attempt to obtain the balance due under the policies, he 
must do so not because of any defect in their rights as heirs, but solely because 
f the strength of his own claim as recognized heneficiary and because of his 
right as such, if he has such right, to be preferred over the legal heirs. 

He does not claim to be a relative of the assured, nor that he was desginated 
bv her as beneficiary, but rests his claim solely on the ground that, since the 
insurer, in making the first payment to him, recognized him as beneficiary, neither 
it nor any one else may be heard to question his right to the subsequently dis- 
covered unpaid balance. 

When the insurer paid to him the amount which all thought was the total 
amount due, it did so because of the provisions of the so-called “facility of pay- 
ment” clause under which it was stipulated that the insurer might secure full 
release of its obligation by making payment to any one or more of certain 
persons “equitably entitled to the same by reason of having incurred expense on 
behalf of the insured, or for his or her burial.” 

On behalf of Hooks it is contended that payment under this clause operates 
not only as a full release of the insurer, but also as a full settlement of all con- 
ficting claims among rival claimants, and also that, when the insurer has once 
determined upon and selected the person to whom it will make payment, if that 
person is one who, under that clause, may receive it, the insurer is irrevocably 
and forever estopped to reverse or, in any way, to alter its decision. 

On behalf of the recognized heirs several contentions are made. In the first 
place it is said that in no case may a creditor be “equitably entitled” to the pro- 
ceeds of such a policy except in an amount to some extent commensurate with the 
amount of the debt due to him; in other words that, if the policy is for a large 
sum—tor instance, $10,000—and the debt due or the funeral bill incurred is insig- 
nifcant—say $200—it cannot be said that the creditor is equitably entitled to the 
enormous excess which will remain after the pavment of the debt. 
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This contention is interesting and finds some support in logic and among the 
adjudicated cases. But we need not consider it here. 

In the second place, it is asserted that the facility of payment clause was not 
intended and should not be so interpreted as to operate as a settlement among 
rival claimants, but was intended solely to afford a defense to an insurer which, 
in good faith, has made payment to a person apparently equitably entitled to the 
proceeds, and that when such payment is made the insurer is fully protected, but 
that the person or persons who were actually entitled to the payment are not 
estopped to proceed against the person who may have received it if that person, 
though apparently entitled thereto, was not so entitled as a matter of actual fact. 
This view finds support, also, in logic and in some previously decided cases, but 
we need not consider it here. 

The third contention of the heirs is that Hooks did not, as a matter of fact, 
pay or obligate himself to pay the funeral bill of the assured, and that, therefore, 
even under the facility of payment clause, he is not entitled to the proceeds. 

[1] That Hooks neither paid nor obligated himself to pay the funeral bill is 
apparent from the record, which shows clearly and by his own testimony that, 
without in any way assuming any personal obligation, he showed the policies to the 
undertaker and said, “Do you think you can bury her with these?” and that the 
undertaker agreed to do so and then afterwards, through Hooks, collected the 
proceeds and returned to him the small balance which remained after the payment 
of the funeral bill. Clearly, there was nothing in the action of Hooks in that 
transaction which, under the facility of payment clause, gives him any equitable 
right to the proceeds of the policies. He did not assume the obligation; he did not 
pay the bill. He merely turned over the policies, permitted them to be collected 
and then received back the balance which remained. 

[2] Sensing the weakness of his client’s position in this regard, counsel 
for Hooks sought to show that he was entitled to the proceeds because of the fact 
that, during the last months of the assured’s life, Hooks had supported her as 
a member of his household, and that, therefore, he was entitled to the proceeds 
because the facility of payment clause also declares that protection is afforded to 
the insurer if payment is made to one who may appear equitably entitled thereto 
“by reason of having incurred expense on behalf of the insured.” But the plead- 
ings of Hooks do not warrant the consideration of any evidence tending to show 
that any such expense was incurred. In his origial petition he makes no reference 
to such expense, alleging solely that the insurer, in making the first payment, had 
recognized him as beneficiary. In the petition of interpleader the insurer alleged 
that it had made the payment to Hooks because it believed that he had paid the 
funeral bill. It made no reference to any other fact which would have brought 
Hooks within the category of those referred to in the facility of payment clause. 
Hooks answered this allegeation, admitting that the payment had been made to 
him because the insurer believed that he had paid the funeral bill and he made no 
further allegation concerning the incurring of any other expense. Thus, Hooks 
permitted the matter to go to trial solely on the allegation that he had paid the 
funeral bill. Therefore, when timely objection was properly made, evidence 
concerning such alleged expense should have been completely excluded. — It should 
not have been considered. But, even if such evidence could be considered, we 
deem it far from conclusive on the question involved. There are contradictions 
which make it extremely doubtful that any substantial support was afforded to 
the assured by Hooks. 

[3] It thus appears that, as a matter of actual fact, Hooks was not among 
those persons to whom, under the facility of payment clause, payment might have 
been made. Nevertheless, since it is conceded that the insurer acted in good faith 
in making the original payment to him, his counsel contends that no question may 
be raised as to his right to receive the balance. In other words, it is argued that, 
even though the original payment may not have been actually due to Hooks, 
nevertheless, because he received it without opposition, he must be given all 
other payments. We cannot agree that the facility of payment clause can be given 
any such unfair and improper meaning. It was unquestionably inserted in policies 
solely for the protection of the insurer who acts in good faith, and, if by reason 
of peculiar circumstances, an insurer who has made one or more payments under 
a policy discovers facts which show that no further payments should, as a matter 
of equity or right be made, that insurer would not be in good faith which continue 
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to make payments to the improperly selected beneficiary merely because it had 
made previous payments to him. 

[4] The facility of payment clause does not afford to the insurer the absolute 
right, unquestioned and unchallenged, to exercise its own discretion and judg- 
ment in making payment even to those persons who are included within its terms. 
The facility of payment clause, as we have heretofore held, merely gives to the 
insurer protection if, in the exercise of its discretion and acting on such informa- 
tion as it has before it, it makes payment in good faith to the person apparently 
equitably entitled thereto. That is all that we said in Dorsey v. Metropolitan Life 
Insurance Company, 145 So. 304, 310. We did not hold that payment might be 
made to any one included within the clause and without any serious effort on the 
part of the insurer to make proper payment to the proper person and that we 
did not so hold is evident from a reading of the concurring opinion, which 
agreed with the conclusion reached, but in which it was stated that there can be no 
question “of bad faith on the part of an insurer who pays the avails of the policy 
in accordance with the letter of the contract of insurance.” 

We also held to the same effect in Wickes v. Metropolitan Life Insurance 
Company, 170 So. 48, in which we said that the insurer, in order to obtain the 
protection of the facility of payment clause, must, in good faith, attempt to make 
payment to the person equitably entitled thereto. In each of those cases an 
application was made to the Supreme Court for writ of certiorari and in each 
instance it was refused. This court had previously held to the same effect in 
Abraham v. Alexander, 7 Orleans App. 6, in which appears the following: 

“It is apparent that the clause (facility of payment clause) above quoted was 
intended merely to protect the company from erroneous payment in good faith 
and possible consequent litigation, and was not meant to give the insurer the power 
to choose and designate a beneficiary. 

“Though the plaintiff may not proceed against the company, she may claim 
and recover the amount from the one, not entitled to it, who received payment 
from the insurer.” 

Very plainly, then, the insurer would not be protected by the clause if, in spite 
of the information which it now has, it should make further payment to Hooks. 

As a matter of fact, if Hooks should receive payment to which he is not 
entitled, the persons properly entitled thereto might assert their rights against 
him and might successfully recover back such amount as might be paid to him. 
We do not refer to the original payment, since it is conceded that the payment 
was properly made, but we refer to the fact that, if the company should pay the 
balance, or should have paid the balance to Hooks, recovery could have been 
made from him by the heirs, and we say this because the obvious result is that, 
if those heirs might recover from him a payment improperly made to him, they 
may, in this interpleader proceeding, recover the amount directly and prevent his 
obtaining the judgment which he now seeks. 

In the court below there was judgment recognizing the right of the insurer 
to make the deposit and to receive out of the deposit the costs necessarily incurred. 
In this particular the judgment was correct, as it was on the main issue. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be, and it is, affirmed at the cost of appellant. 

Affirmed. 

Westerfield, Judge disseuts. 


SMITH v. MOST WORTHY EUREKA GRAND LODGE, FREE AND 
ACCEPTED MASONS FOR STATE OF LOUISIANA. No. 1667. 
Court of Appeal of Louisiana. First Circuit. Jan. 12, 1937. 
. 172 Southern Reporter 21. 
1. EVIDENCE. 

In action hy widow of deceased member of fraternal organization for amount 
alleged to be due her as member's beneficiary from organization’s charity fund, 
admission of organization’s constitution and by-laws /held proper where organization 
Was governed entirely by constitution and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 818]1].) 

2. CHARITY FUND. 


rovision in fraternal organization’s constitution for charity fund, out of which 
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right be donated sum of $1 to $300 on member’s death to some one suggested by 
member during lifetime of his membership, held not to create obligation of organ- 
ization to widow designated by member as his beneficiary upon which action could 
be maintained, in view of further constitutional provisions that charity fund was 
not insurance endowment fund. 

(For other cases, see Insurance, Dec. Dig. § 790). 

3. MEMBERSHIP. 

Petition by widow of member of fraternal organization was subject to excep- 
tion of no cause of action for failure to show that member was, in respect to pay- 
ment of dues, in “good and regular standing.” 

(For other cases, see Insurance, Dec. Dig. § 815{1].) 

Appeal from Seventeenth Judicial District Court, Parish of Lafourche; Robert 
B. Butler, Judge. 

Suit by Verna Smith, widow of Louis Crockett, against Most Worthy Eureka 
Grand Lodge, Free and Accepted Masons for the State of Louisiana. From a 
judgment of dismissal, the plaintiff appeals. 

Affirmed. 

Chas. J. Mundy, of New Orleans, for appellant. 

Harvey Peltier and Hubert A. Lafargue, both of Thibodaux, for appellee 

Le Buane, Judge. 

Plaintiff is the widow of Louis Crockett, who was formerly a member of Ter- 
restrial Lodge No. 162, Free and Accepted Masons, a subordinate lodge of Eureka 
Grand Lodge, defendant herein. The subordinate lodge is located at Lockport, La. 
Plaintiff's husband died on September 27, 1935, and, claiming that she had been 
designated as his beneficiary to receive $300 due by the said grand lodge from its 
so-called “charity fund,” she instituted this suit to recover that amount from the 
defendant, with legal interest, less whatever amounts may be found to be due as 
assessments by her deceased husband before his death and which had been timely 
tendered by him but refused by the officers of the local lodge. 

\n exception of no cause or right of action was sustained in the lower court 
and plaintiff’s suit dismissed at her costs, whereupon she took this appeal. __ 

Plaintiff recited in her petition that her deceased husband’s original certificate 
of membership in the local and grand lodges had been partly destroyed and defaced, 
and that on December 26, 1929, a new certificate had been issued to him bearing 
number 14494, which new certificate she attached to and made part of her petition. 
There is a certificate of membership annexed to the petition as alleged, bearing the 
number stated, showing that her deceased husband had been initiated and raised to 
the degree of master mason. This certificate is signed by the officers of the local 
lodge, and at the bottom thereof there is another certificate signed by the officers 
of the grand lodge attesting that the local lodge is a duly constituted lodge work- 
ing under the jurisdiction of the grand lodge. Certainly it does not appear, and we 
don’t think it is even pretended by plaintiff, that by virtue of that certificate alone 
the local or grand lodge incurred any obligation such as is claimed, toward her. The 
vital allegation of her petition, on which a cause of action against the defendant, 
if any is presented on the face of her pleadings alone, is found in paragraph 5, in 
which she avers: ; 

“That the defendant organization issued no policy calling for the payment 0! 
insurance dues but fifty cents (.50c) of the dues of each member per month, are 
sent to the Grand Lodge by the said Local Lodge, and each member designates his 
beneficiary on the books of the Local Lodge, which information, in turn, is trans- 
mitted by the Local Lodge to the Grand Lodge, and the said Louis Crockett desig- 
nated your petitioner, his wife, as his beneficiary to receive the $300.00 due by the 
Grand Lodge from its so called Charity Fund.” 7 

[1] In support of its exception of no right or cause of action, the defendant 
produced and filed in the record a copy of the constitution, and by-laws by which 
the grand lodge is governed, with special reference to the laws governing the depart: 
ment of charity from which plaintiff claims the $300 benefit is due here. Counsel 
for plaintiff contends that these documents have no place in the record on consid: 
eration of an exception of no cause of action, but we note that he also oltained 
permission of the court, after the exception had been submitted, to file in the 
record the proceedings of the last convention of the grand lodge for the purpos 
of assisting his client in supporting her cause of action. Inasmuch as the defendant 
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organization is one that is governed entirely by its constitution and a set of rules, 
by-laws, and regulations, we consider it thoroughly proper that the documents con- 
taining those laws and rules on which plaintiff’s claim is necessarily based, should 
be consulted with the view of ascertaining whether or not she has a cause of 
action. 

|2| Turning to the copy of the constitution which is the fundamental law of 
the organization, first, we find under article 11, that: “For the benefit of Master 
Masons’ widows, orphans and beneficiaries, the Grand Lodge may devise ways and 
means by the organization of a Mutual Relief Association for the betterment of 
benevolence * * *.” Avyailing itself of the prerogative thus granted to it, the 
grand lodge, in 1907, enacted a law under which a charity fund was established 
under certain rules and regulations therein prescribed. So that there could be no 
misunderstanding of the idea conveyed by its very name, that it was a “Charity” 
fund, one of the first provisions of the law read: “Be it further enacted and ordained 
that this Charity Fund is established solely for the purpose of giving relief as uni- 
formly as possible as hereinafter directed and shall not be construed or inter- 
preted as being an insurance or endowment department or fund.” Under section 
1 of article 1, prescribing the rules and regulations governing that fund, it is pro- 
vided that upon satisfactory evidence of the death of a master mason in good 
standing, there “may be donated” from the fund “the sum of one dollar ($1.00) to 
three hundred dollars ($300.00) charity money, to the widow, orphans, or any rela- 
tive he may suggest, and when suggestions are made, said suggestions must be 
written upon blanks provided for that purpose by the Grand Secretary, for which 
there is no charge to be made * * *.” We presume that it was to show a compli- 
ance with the requirement of making the suggestion referred to that plaintiff 
alleged that her husband had designated her as beneficiary on the books of the 
local lodge, which information had been transmitted to the secretary of the grand 
lodge, but even that, it will be noted, was not a technical compliance with the rules 
prescribed by the defendant grand lodge. The important question which arises on 
the exception, however, is whether or not the defendant had ever incurred any 
obligation at all toward the plaintiff arising out of its charity fund. 


Referring again to the law establishing that fund, we find under section 2, 
wherein to further emphasize its character as strictly a charity fund, it is prescribed 
that it “is not and cannot be under Masonic Law and Usage, a life insurance fund 
or company or an endowment bureau * * *. There.is no policy issued and no con- 
tract of any nature whatsoever between Master Mason and the M. W. Eureka 
Grand Lodge, F. & A. M., of La.” If there is no contractual relation arising 
between the organization itself and the member, out of the creating and establish- 
ing of the fund, how, then, can it be said that the plaintiff is entitled to receive $300 
as her deceased husband's beneficiary “due by the Grand Lodge” as is alleged in 
her petition? The fund being solely and strictly a charity fund, out of which may 
be donated the sum of $1 to $300 on the death of a member to some one suggested 
by him during the lifetime of his membership, there is nothing on which to base the 
claim that anything is due such person by the Grand Lodge. (Italics ours.) 

Counsel for plaintiff calls our attention to the report of the proceedings of 
the grand lodge at its last convention showing that similar claims as here made 
had been paid to certain parties upon the death of members of the same local 
lodge with which her deceased husband was affiliated. That may be and most 
probably is so, but there is nothing which indicates by that action that they were 
paid because of any obligation or liability which may have existed on the part of 
the defendant organization. Under the rules and laws governing the operation of 
the charity fund, we presume that these were voluntary payments made to the 
parties named, and who no doubt were found qualified to receive them. It may 
be suggested from this that there might be some arbitrariness or unfairness in 
dispensing the fund, but that is not the basis on which plaintiff has brought her 
Suit, and it is a matter with which we are not here concerned. 

_[{3] There is another ground on which we believe the exception of no right of 
action might be sustained, as we doubt very much, from the allegations made, that 
even though there ever had been any obligation incurred toward her deceased 
hushand out of the charity fund, that he died “in good and regular standing” as 
a member, which was necessary in order for him or his beneficiary to participate 
im it. The receipt book which she annexes to her petition shows that the last 
payment of dues was made by her husband in June, 1933. She alleges that there- 
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after, in the months of July and August foHowing, she sent certain amounts, the 
same varying in each instance, to the local lodge in payment of his dues, but that 
the same were refused. Her allegation is that she sent these payments “by the 
hand” of certain parties, but it is not averred that they were tendered to the officer 
authorized to receive them. Nothing further was done by her, and it was not until 
September 27, 1935, more than two years after, that her husband died. At that 
time, he was definitely in arrears and no steps were ever taken, as far as the 
petition discloses, to have him reinstated and placed in good standing in order to 
qualify him to receive any of the benefits of the order. 

We are satisfied that the case was properly disposed of on the exception of no 
cause or right of action in the lower court, and the judgment therefore stands 
affirmed. 


SAWYER v. LIBERTY INDUSTRIAL LIFE INS. CO., Inc. No. 1659. 
Court of Appeal of Louisiana. First Circuit. Jan. 12, 1937. 


172 Southern Reporter 24. 
3. PROOFS OF DEATH. 

While statements contained in proofs of death of insured on life policy, when 
unexplained or uncontradicted, make out prima facie case, if there is any other 
evidence in record to contradict or explain such statements and show they are 
incorrect, burden shifts back to insurer to sustain its plea in avoidance of policy by 
preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. AGE OF INSURED. 

In action by beneficiary of life policy where insurer sought to avoid policy on 
ground insured’s age was misstated, insurer had burden to show, not only that age 
of insured was misstated, but that such misstatement was willful (Act No. 160 of 


1934). 

(For other cases, ‘see Insurance, Dec. Dig. § 646[3].) 

Appeal from District Court, Parish of St. Mary; James D. Simon, Judge. 

On application for rehearing. 

Application denied. 

For former opinion, see 171 So. 415. 

Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for appellant. 

Chas. J. Mundy, of New Orleans, for appellee. 

Per Curiam. 

It is contended on the application for rehearing that the court erred in holding 
that Act No. 227 of 1916 had any application to this case; that the court erroneously 
held that there was no application or copy thereof annexed to the policy, when 
as a matter of fact a copy of the application was indorsed on the back of the 
policy in its entirety, and, moreover, that the age of the insured was made a part 
of the policy. 

It is true that there is attached to the back of the policy what purports to be 
a copy of part of the application, but this purported copy is not dated or signed 
by the applicant; nor does it pretend to be all of the application. However, we 
consider this point immaterial, as it was not because of the failure of the defendant 
to annex the application or a copy thereof to the policy that formed the basis of 
our opinion. In fact, we stated that, in our opinion, the case was not controlled 
by Act No. 227 of 1916, but that Act No. 160 of 1934 should be applied, and 
therefore, as under this latter act it is not required that the application be annexed 
to the policy to render statements made therein by the assured admissible in a suit 
on the policy, we held that statements as to the age of the insured in this case were 
admissible, even though these statements were not annexed to or indorsed upon the 
policy. 

it is insisted that the court erred in failing to consider the statement made by 
the coroner and undertaker as to the age of the deceased in the proofs of death 
submitted by the claimant prima facie evidence of the correct age of the deceased 
insured; that the court erred in going into the question of the sufficiency of such 
proof, where the plaintiff furnished no direct evidence to contradict the statement 
of age therein given. 


[1] We did not and do not question the correctness of the legal principle 
announced in the case of Pierre v. Liberty Industrial Life Insurance Company 
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(La.App.) 162 So. 217, to the effect that, where the beneficiary furnishes proof 
of death, the statements contained therein are considered in the light of admissions 
made by him, and, in the absence of explantion or contradiction, will serve to 
make prima facie proof of the facts contained in such statements. But we are 
also mindful of the further principle that such statements must be taken as a 
whole. Therefore, the statements made in the proofs by the coroner and the 
undertaker as to their means and opportunity of knowing the correct age of the 
deceased must also be considered, as these statements form as much a part of the 
proofs as the statement as to apparent age. We deduced from these statements 
that the persons making statements as to the apparent age of the deceased in these 
proofs had little opportunity of knowing the correct age of the deceased. 

{2, 3] In submitting the proofs, the plaintiff did so primarily for the purpose 
of proving death. She did not thereby estop herself from proving that statements 
made therein by other persons relative to the age of the deceased were incorrect 
or based on meager information. While these statements made on collateral 
matters in the proof of death, when unexplained or uncontradicted, make out a 
prima facie case on such matters, yet if there is any other evidence in the record 
to contradict or explain such statements and to show that they are incorrect, the 
scales are again balanced, and the burden shifts back to the defendant to sustain 
its plea in avoidance of the policy by a preponderance of the evidence. We found 
other evidence in the record in the form of a statement made by the agent of the 
defendant company at the time the application was signed to the effect that the 
applicant did not appear to be over 48 years of age as stated in the application. 

Certainly, if the plaintiff is to be held in any way as vouching for the cor- 
rectness of the statements made by the coroner and undertaker as to the appar- 
ent age of the deceased at the time of his death, the defendant must to an even 
greater extent be held as vouching for the correctness of the statement of its 
own agent as to the apparent age of the insured at the time the application was 
made. Particularly is this true where the agent not only had a better opportunity 
of ascertaining the correct age of the applicant than the doctor and undertaker, 
but he also had a much greater interest in ascertaining the correct age. 

[4] Under Act No. 160 of 1934, in order for the defendant to avoid the policy 
on account of a misstatement of his age by the insured, it is incumbent on the 
defendant to show, not only the age of the insured, was misstated, but that 
such misstatement was willful. We found that the evidence did not show that 
the insured made any willful misstatement of his age, even though there might 
have been sufficient proof to justify a conclusion that the age as given was 
incorrect. 


For the reasons assigned, the application for rehearing is hereby refused. 


SUCCESSION OF DEKAN v. LIFE INS. CO. OF VIRGINIA. No. 16515. 
Court of Appeal of Louisiana. Orleans. .Jan. 25, 1937. 
172 Southern Reporter 37. 
1. MISREPRESENTATION. 
Where insurer’s agent knew or should have known that insured was an 
habitual drunkard and drug addict before issuance of industrial life policy, right 
of insurer to claim policy was void on ground that insurer did not make true 


and full answers in application as to health, habits, and occupation held waived 
in view of statute (Act No. 97 of 1908). 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 
2, KNOWLEDGE OF AGENT. 
_ Statute under which willful misrepresentation as to ill health of insured at 
time of application will void policy held not to repeal statute providing that 
knowledge of agent of insurer or collector of premiums shall be imputed to 
insured and subsequent issuance of policy waives right to claim forfeiture of 


policy on ground that answers in application concerning health of insured are 
false (Act No. 160 of 1934; Act No. 97 of 1908). 


(For other cases, see Insurance, Dec. Dig. § 4.) 
3. MISREPRESENTATION 


Only where insurer has no knowledge of falsity of answer in application 
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and is willfully deceived by applicant can defense of misrepresentation be 
availed of, and only then if application be in writing (Act No. 160 of 1934). 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Appeal from Civil District Court, Parish of Orleans; Nat W. Bond, Judge. 

Suit by Albert W. Newlin, administrator of the estate of Ernest Dekan, 
deceased, against the Life Insurance Company of Virginia. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Eugene J. McGivney and Solomon S$. Goldman, both of New Orleans, for 
appellant. 

James N. Brittingham, Jr., of New Orleans, for Albert W. Newlin, Public 
Administrator. 

WESTERFIELD, Judge. 

Ernest Dekan died in the city of New Orleans April 26, 1935. Albert W. 
Newlin, public administrator, qualified as the administrator of Dekan’s succession 
and in that capacity brought this suit against the Life Insurance Company 
of Virginia claiming $235 as the proceeds of an industrial life insurance policy 
which had been issued to Dekan by the defendant company, without medical 
examination, on December 18, 1934. To this suit the defendant company 
answered, denying liability upon the ground that a fraud had been committed 
on the company by Dekan who, it is averred, misrepresented the condition of 
his health in his written application for the insurance. The premiums which 
had been paid on the policy amounting to $4.25 were tendered to and refused 
by plamtiff. 

There was judgment below in plaintiff's favor as prayed for, and defendant 
has appealed. 

The record indicates that Dekan was an habitual drunkard and drug addict. 
He had been an inmate of the City Hospital for mental diseases, having been 
confined to that institution as a heroin addict on June 6, 1934, and having been 
released on June 30, 1934. 

Abe Creidman, defendant's agent, who had known Dekan for some time, 
having sold him another policy in the defendant company on a previous occasion 
and having for two years collected premiums thereon, persistently solicited 
Dekan for the purpose of selling him the present policy and, on December 18. 
1934, was finally successful. Creidman knew Dekan’s habits and knew of his 
confinement to the City Hospital and obtained Dekan’s signature to the applica- 
tion when Dekan was staggering drunk. All the answers to the questions in 
the application were filled in by Creidman, either before or after Dekan signed 
it. Creidman claims that he propounded the interrogatories to Dekan and 
wrote the answers as Dekan gave them to him. There is evidence to the contrary 
and Creidman himself stated “that he (Dekan) just signed the signature and | 
had to fill out the rest of it.” The following questions, each of which is con- 
ceded to have been falsely answered to the negative in the application, consti- 
tute the basis of the defense of fraud: 

“Has life proposed been attended by a physician during the past twelve 
months? 

“Has applicant ever used opium, cocaine, or other alcoholic stimulants to 
the point of intoxication or ever had delirium tremens? 

“Has said life ever been under treatment in any dispensary, hospital, or 
asylum, or been an inmate of any alms house or other institution?” _ 

It is contended that the evidence to the effect that defendant’s agent had 
filled in the application was inadmissible and that the objection to its introduc- 
tion should have been sustained by the trial court. Our attention is called to the 
following language in the application: “I hereby apply for insurance for the 
amount and on the life named herein; and I declare that the answers to the 
above questions * * * are complete, strictly correct and true: that the several 
questions were duly asked and that the answers given by me are truly recorded 
hereon. * * *” ; ‘ 

The case of New York Life Insurance Company v. Stewart, 69 F.(2d) 957, a 
Louisiana case decided by the United States Circuit Court of Appeal for the 
Fifth Circuit, and the case of Provident Mutual Life Insurance Company Vv. 
Parsons (C.C.A.) 70 F.(2d) 863, are cited in support of this contention. These 
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cases sustain the general proposition advanced, but are without application here 
because the policies under consideration there were not industrial life insurance 
policies with which certain statutes of Louisiana, to which we shall hereafter 
refer. are concerned. : 

[1] The case of Shuff v. Life & Casualty Insurance Company, 164 La. 741, 
742, 114 So. 637, wherein it was held that limitations upon the authority of 


insurance agents in dealing with prospective policyholders were reasonable 
and valid and not against public policy, is said to be a decision of our Supreme 
Court directly in point because it involves “an industrial life insurance policy— 
just as does the present case.” In the Shuff Case, decided in 1927, the policy 
under consideration was for the principal sum of $1,000.00 and styled “an indus- 
trial limited payment life policy.” According to the definition of an industrial 
life insurance policy, as contained in Act No. 65 of 1906, one of the characteristics 
of an industrial life insurance policy is that it is limited to $500. Moreover, the 
opinion contains the following significant statement: “If the policy in this case 
had been issued without a medical examination, the Act No. 97 of 1908 would ve 
very favorable to the plaintiff; for the statute declares that in such cases, if the 
agent of the company knew, or might have ascertained with reasonable diligence, 
the true condition of the applicant’s health, such knowledge of the agent who wrote 
the application, or of the collector of the premiums from the insured, shall be 
imputed as notice to the company, as to the health, habits, or occupation of the 
insured. See Brown vy. Continental Casual Co., 161 La. 229, 108 So. 464 [45 A.L.R. 
1521]. But the act of 1908 is not applicable to this case, because, by its title as well 
as its text, it applies only to companies issuing policies of insurance without a 
medical examination; and the policy sued on was issued after a medical examina- 


tion of the applicant.” 

Act No. 97 of 1908 provides, as was stated in the foregoing excerpt from the 
opinion in the Shuff Case, that where a policy is written without medical examina- 
tion, knowledge of the agent or of the collector of the premiums shall be imputed 
to the company, and that “it shall * * * be presumed that the company has waived 
its rights to claim a forfeiture of the policy based on the ground that the assured 
did not make true and full answers in the application as to the health, habits or 
occupation, whenever it shall appear that the agent of the company knew, or might 
have ascertained with reasonable diligence, the true condition of the applicant’s 
health.” See Eagan v. Metropolitan Life Insurance Company, 181 La. 16, 158 So. 
575. 

Act No. 52 of 1906, as amended by Act No. 227 of 1916, provided that every 
policy of life insurance issued in this state shall contain the entire contract between 
the parties and that no statement or statements not indorsed upon or attached 
to the policy when issued “shall be used in defense of a claim under the policy 
unless contained in the written application and unless a copy of such statement 
or statements be endorsed upon or attached to the policy when issued. Any 
waiver of the provisions of this section shall be void.” 

Act No. 134 of 1934 amended Act No. 97 of 1908 by adding an additional section 
reading as follows: “Nothing in this Act shall be construed to require an insurance 
company to cause a medical examination of an applicant to be made before issuing 
a policy.” 

Act No. 160 of 1934 provided that an application for an industrial life insurance 
policy should form part of the contract of insurance whether attached to the policy 
or indorsed thereon when issued, provided it be in writing and signed by the 
applicant and, to that extent amended Act No. 52 of 1906. Tt also provides that: 
“No policy of a life insurance shall be void. nor shall the rights of the 
assured thereunder be impaired, by any misrepresentation in the application of the 
assured unless such misrepresentation is willful on the part of the assured and 
conceals facts as to the ill-health of the assured existine at the time of anv such 
application, and provided further, that fraud shall alwavs be a defense against 
any suit by the assured, if the insurer shall have obtained an application from 
the assured as hereinabove provided.” Section 3. 

_ [2,3] It is contended by counsel for defendant that the effect of the later acts, 
Nos. 134 and 160 of 1934, is, in all cases where written applications have been 
obtained, to void a policy whenever misrepresentation and fraud on the part of 
an assured who misstates facts in his application for insurance concerning his 
health at the time of his application, is established. To a certain extent this is 
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true. “Willful” misrepresentation of the health of an applicant at the time of his 
application will void the policy, Fox v. Life Insurance Company of Virginia (La. 
App.) 170: So. 55; but where there has been no concealment, willful or otherwise, 
and the company has knowledge of the true condition of the health of the applicant, 
whatever may be the statement in the application, there has been no willful mis- 
representation because there could not be. Act No. 160 of 1934 has not repealed 
Act No. 97 of 1908. That act declares that knowledge of the agent of the insurer 
or of its collector of premiums shall be imputed to it and that the subsequent 
issuance of a policy shall constitute a waiver of the right to claim a forfeiture 
of the policy on the ground that the answers in the application concerning the health 
of the insured are false. In the case at bar, there can be no question of the agent's 
knowledge that the answers which he wrote to the questions in the application to 
the effect that the applicant had not been attended by a physician in twelve months 
and had not used alcoholic stimulants to excess or opium or cocaine and had not 
been in a hospital were all false. He had known Dekan for several years, had 
collected premiums from him on another policy covering a period of two years. 
He called at his home, which was located over a saloon, and sold him a policy 
when he was under the influence of liquor. Under such circumstances the defendant 
waived the right to defend upon the ground that the answers were false, because 
it knew that they were false before it issued the policy. It is only where the 
insurer has no knowledge of the falsity of the answers in the application and is 
deceived, willfully deceived by the applicant, that the defense of misrepresentation 
can be availed of, and, only then if the application be in writing. The former 
additional requirement that the application be attached to, or written in the policy, 
is no longer necessary because of the amendment of Act No. 52 of 1906 by Act 
No. 160 of 1934. 


For the reasons assigned, the judgment appealed from is affirmed. 
Affirmed. 


MOBLEY v. UNIVERSAL LIFE INS. CO. No. 16189. 
Court of Appeal of Louisiana. Orleans. Jan. 25, 1937. 
172 Southern Reporter 55. 
LIMITATION OF LIABILITY. 

Indorsement on industrial life policy stating that policy was in immediate full 
benefit from date of issuance held to override condition that insurer was liable for 
only one-half of full death benefits where insured died within twelve months from 
date of issuance, so as to entitle beneficiary to recover full death benefit for death 
of insured who died five months after issuance of policy. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from First City Court of New Orleans; J. Stentz, Judge. 

On rehearing. Original decree reinstated and made final. For former opinion, 
see 167 So. 217. 

Jno, A. Smith, of New Orleans, for appellant. 

R. O. Vorbusch, of New Orleans, for appellee. 

McCatzs, Judge. ; 

A rehearing was granted in this matter limited, however, to the question ot 
the amount of plaintiff's recovery. For a discussion of the facts and law of the 
case, see (La.App.) 167 So. 217. 

The suit was brought for the sum of $153, which is the face value of the policy 
of insurance issued by the defendant, and judgment was awarded by this court in 
favor of plaintiff for that amount. The rehearing was granted after counsel for 
defendant had called our attention to the fact that the assured died five months 
after the issuance of the policy, and that under the conditions expressed in said 
policy the insurance company is liable for only one-half of the full death benefit 
where the assured dies within twelve months from the date of the contract. nder 
these circumstances, the plaintiff would be entitled to $76.50 which is the minimum 
death benefit. : 

Defendant has cited two cases, namely, Sanders v. Universal Life Ins. Co 
(La.App.) 164 So. 507, and Shanchell v. Universal Life Ins. Co. (La.App.) 16! 
So. 339, to sustain its position. ; 

However, counsel for plaintiff directs our attention to the fact that there 1s 
an indorsement on the policy in suit which reads: 
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“Excepting provisions in conditions 12, 16 and 17 this policy is in immediate 
full benefit from date of issue. 

“(Signed] J. E. Walker, Pres. 
“M. W. Bonner, Sec.” 

It is claimed that the foregoing indorsement had the effect of overriding the 
other provisions of the policy with reference to partial benefits and that, from the 
date the policy was issued, the beneficiary was entitled to the full benefit when 
death occurred, irrespective of the other stipulations contained in the contract. 

However, counsel for defendant asserts that this indorsement can only refer to 
the time when the policy was to take effect and that the words “immediate full 
benefit,” as used therein, may not be interpreted as annulling the other provisions of 
the policy respecting partial benefits. But, the policy provides that it takes effect 
on the date of its issuance, and in the absence of conditions therein, postponing the 
date on which coverage is granted, it is apparent that the words “immediate full 
benefit” referred exclusively to the amount payable in the event of death. 

Therefore, we hold that the indorsement in question had the force of placing the 
policy in immediate full benefit, and overrode the other conditions in the contract 
respecting minimum benefits payable when death occurred within twelve months 
from the date of issuance. 

The case of Shanchell v. Universal Life Ins. Co., supra, is readily distinguish- 
able from the case at bar because in the former it does not appear that the policy 
of insurance contained the indorsement which is present here. 

For the reasons stated herein, our original decree is reinstated and made final. 

Original decree reinstated. 


PALUMBO v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Worcester. Jan. 8, 1937. 
5 Northeastern Reporter (2d) 836. 
DISEASE, : 

In action for disability benefits under life policy, modification of requested ruling 
that within meaning of policies disease is deviation from healthy or normal condi- 
tion of any of functions or tissues of body, by qualification that “disease” involves 
interruption or disturbance of performance of vital functions, which results in pain 
or weakness, held error, since “disease” may exist without pain or weakness. 

“Disease” means morbid condition resulting from some functional dis- 
turbance or failure of physical functions tending to undermine constitution, 

and term is not applied to slight and temporary disorder, or imperfect work- 

ing of some function which is over in short period of time, and which, when 

recovered from, leaves body in its normal condition. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

2. AMBIGUITY. 

Where language of policy permits two rational interpretations, that more favor- 
able to insured is to be taken. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. CONSTRUCTION. 

In action on life policy, insurer is entitled to commonly accepted definition of 
word used as basis for decision. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

Exceptions from Superior Court, Worcester County; Baker, Judge. 

Action of contract by Lucia Palumbo against the Metropolitan Life Insurance 
Company, heard in the Superior Court without a jury, where the judge found for 
the plaintiff in the sum of $561.35, and the defendant brings exceptions. 

Exceptions sustained. 

M. J. Rubin and J. C. McDonald, both of Worcester, for plaintiff. 


G. R. Stobbs, L. E. Stockwell, and R. M. Stobbs, all of Worcester, for defendant. 
Crossy, Justice. 


This is an action to recover certain disability benefits from August 27, 1934, to 
the date of the writ, provided for by a rider, so called, attached to each of two 
policies of life insurance issued by the defendant. One of the policies. was issued 
October 26, 1927, and the other September 11, 1928. Both of these supplementary 
contracts provided (1) waiver of payments of each premium falling due under said 
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policy and this supplementary contract, and (2) payment of certain monthly 
amounts, upon the insured’s becoming “totally and permanently disabled, as a result 
of bodily injury or disease occurring and originating after the issuance of said 
policy, so as to be prevented thereby from engaging in any occupation and per- 
forming any work for compensation or profit,” these benefits to continue as long as 
the insured remained unable to engage in any kind of work for compensation or 
profit. The case was heard by a judge of the Superior Court. 

There was evidence that in July, 1929, the insured had to give up his work asa 
result of a disease known as hypertrophic arthritis which seriously affects the joints 
of the body and is usually progressive in nature; that from that date until August 
27, 1934, the defendant approved the plaintiff’s claim under the riders and uninter- 
ruptedly paid the monthly amounts described in the riders; that on September 
6, 1934, the plaintiff was notified by the defendant that he would no longer receive 
any payments under the policies, as a recent medical examination indicated that 
his disability was neither total nor permanent. 

The defendant admits that the disability of the plaintiff could be found to be 
complete and permanent, but contends that it resulted from a “disease occurring and 
originating” before the issuance of the respective policies on October 26, 1927, and 
September 11, 1928. That this contention is open to the defendant has already been 
decided by this court. Palumbo v. Metropolitan Life Ins. Co. (Mass.) 199 N.E. 335. 
In all the expert testimony no evidence can be found that the disease finally causing 
the disability first appeared after the policies were issued. Six physicians were 
called as witnesses; four were of opinion that the insured must have suffered from 
the disease before the dates of the policies, and the other two expressed no opinion 
upon this question. The testimony of the plaintiff alone, to the effect that he had no 
trouble until July, 1929, tends to show that hypertrophic arthritis appeared after the 
vear 1928. There was a general finding for the plaintiff. The case is before this 
court on exceptions to the refusal of the trial judge to make certain rulings 
requested by the defendant. No question is raised by the defendant as to the filing 
of proper written proofs of disability, or the failure to pay premiums. The defend- 
ant relies solely upon its contention that the plaintiff's disability arose out of a 
disease originating before the issuance of the policies. 

[1-3] At the close of the evidence the defendant filed certain requests for 
rulings. The fifth request was “That within the meaning of the policies in suit, ¢ 
disease is ‘any deviation from the healthy or normal condition of any of the func- 
tions or tissues of the body.’” This ruling was made by the judge “in so far as it is 
not qualified by the following: The word ‘disease’ means an active or efficient 
deviation from the healthy or normal condition of any of the functions or tissues 
of the body: an abnormal alteration of the state of the body or of some of its 
organs which interrupt or disturb the performance of the vital functions, and result 
in pain or weakness.” The judge’s definition of a disease was erroneous. A disease 
may exist without pain or weakness; even if it be assumed that the insured was 
afflicted by progressive hypertrophic arthritis before 1927, under the ruling of the 
judge the plaintiff could not be found to have had a “disease” before July, 1929 
if he felt no ill effects until that time. This result is not in accord with the layman's 
idea of disease, which is satisfied if the abnormal alteration causes or threatens pain 
or weakness. Order of the United Commercial Travelers of America v. Nicholson 
(C.C.A.) 9 F.(2d) 7, 14. It was said in Meyer v. Fidelity & Casualty Co. of New 
York, 96 Towa, 378, 385, 65 N.W. 328, 330, 59 Am.St.Rep. 374, that “by the use of 
the word ‘disease’ we desire to convey the impression of a morbid condition, 
resulting from some functional disturbance or failure of physical function which 
tends to undermine the constitution. We do not, as a general rule, apply * * * 
[the] term to a slight and temporary disorder, or to the imperfect working of some 
function, which is over in a short period of time, and which, when recovered from, 
leaves the body in its normal condition. In using [the word], we do not, as a rule, 
refer to a slight and mere temporary disturbance or enfeeblement. If this is true 
of our ordinary speaking and writing, it is certainly clear that the [word] should be 
given no broader meaning when we find [it] used by an insurance company in 4 
clause of its policy which it relies upon to defeat a recovery thereon.” It is true that 
“Where the language permits two rational interpretations that more favorable to the 
interests of the insured is to be taken.” Rezendes v. Prudential Ins. Co. of America, 
285 Mass. 505, 511, 189 NE, 826, 828. The insurer is entitled to have the commonly 
accepted definition of the word used as a basis for decision. Rocci v. Massa- 
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chusetts Accident Co., 222 Mass. 336, 343, 344, 110 N.E. 972, Ann.Cas.1918C, 529; 
‘Trustees of Thayer Academy v. Corporation of the Royal Exchange Assurance of 
London, 281 Mass. 150, 155, 183 N.E. 264. It is plain that a man, who, although he 
appears to be in sound health, may suffer pain or weakness or may suddenly die 
without suffering in any way as a direct result of some abnormal condition of his 
body, has, in the common speech of persons, a “disease.” The ruling made by the 
trial judge impliedly denies this possibility. 

[4] The second, third and fourth requests filed by the defendant were as fol- 
lows: “2. That if the insured during the period covered by this suit was disabled 
from hypertrophic arthritis which originated prior to the issuance of the policy but 
did not disable the insured until after the issuance of the policy, then the plaintiff is 
not entitled to recover. 3. That if the insured had hypertrophic arthritis prior to the 
issuance of the policies but was symptom-free, the plaintiff still cannot recover. 4. 
That if the insured prior to the issuance of the policies had definite proliferative 
changes in the joints of his body known as hypertrophic arthritis, which did not 
give him bodily discomfort or disability until after the issuance of the policy, the 
plaintiff cannot recover if the insured’s disability today is a result of that disease 
known as hypertrophic arthritis.” These requests were denied. 

The requested rulings related to the disease known as “hypertrohic arthritis” 
described in the testimony, and not to a tendency or predisposition to such disease. 
See Leland v. Order of Commercial Travelers, 233 Mass. 558, 564, 124 N.E. 517; 
Silverstein v. Metropolitan Life Ins. Co., 254 N.Y. 81, 84, 171 N.E. 914. As applied 
to such a disease they stated the law correctly and had a material bearing on the 
issue of fact which was being tried. We cannot say that the denial of these requests 
was not prejudicial to the defendant. 

\s the modification of the fifth request and the denial of the second, third and 
fourth requests were erroneous the entry must be 

Exceptions sustained. 


THIRKILL v. KANSAS CITY LIFE INS. CO. No. 16. 
Supreme Court of Michigan. Jan. 4, 1937. 
270 Northwestern Reporter 797. 
1. BURDEN OF PROOF. 

Plaintiff seeking double indemnity under life policy had burden of proving that 
injury to shin and abrasion thereof afforded portal through which infection entered 
causing blood poisoning and death. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

4, ACCIDENTAL MEANS. 

If accidental abrasion of shin afforded portal of entry through which infection 
entered causing blood poisoning and death, insurer held liable for double indemnity 
awarded hy life policy for death from bodily injury by external, violent, and acci- 
dental means leaving visible contusion or would, where policy negatived liability 
for death resulting directly or indirectly from poisoning or infection. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

\ppeal from Circuit Court, Kalamazoo County; Geo. V. Weimer, Judge. 

\ction by Arletta M. Thirkill against the Kansas City Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

\rgued before the Entire Bench, except Potter, J. 

_ Harry C. Howard, William J. Howard, and John C. Howard, all of Kalamazoo, 
tor appellant. 

Mason, Sharpe & Stratton, of Kalamazoo, for appellee. 

Wiest, Justice. 

Plaintiff, as beneficiary under an insurance policy on the life of her husband, 
having heen paid single indemnity, brought this action to recover double indemnity 
as provided therein as follows: “If the death of the insured shall result, independ- 
ently and exclusively. of all other causes, from bodily injury, effected directly by 
external, violent and accidental means, within ninety days from the happening of 
such injury, of which, other than in the case of drowning or asphyxiation, there 
‘hall be visible contusion or wound, on the exterior part of the body, * * * pro- 
vided, that there shall be no liability hereunder for death resulting * * * directly 
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or indirectly, wholly or in part, from poisoning, infection, or any kind of illness, 
disease or mental infirmity.” 

The insured died from blood poisoning caused, it is claimed, by an abrasion of 
his shin some weeks earlier, affording an infection entry poisoning the blood stream 
The injury, without infection, was not serious, but, with subsequent infection, if 
so introduced, and, therefore, secondary in point of time, was fatal. 

The issue the court submitted to the jury was whether the injury to the shin 
was the seat of the infection or secondary cause of death. Plaintiff had verdict and 
judgment thereon. Defendant’s motions for judgment, notwithstanding the verdict 
and a new trial were denied, and review is by appeal. 

The abrasion on the shin happened on or about March 15, 1935, was the size of 
a half dollar and evidently, at first, was not considered serious, for only simple 
home treatment was applied, and the man continued in his employment: until April 
29th, at which time a physician was called and death occurred on May first. 

[1] In order to have recovery under the policy, the burden was on the plain- 
tiff to prove that the injury to the shin afforded a portal of entry for the infection, 
and that the infection causing blood poisoning and death did so enter. To make 
such proof plaintiff offered a certified copy of the death certificate, and counsel for 
defendant stated there was no objection thereto. 

The certificate, among other things, stated “The principal cause of death and 
related causes of importance were as follows: Septicemia from hemolytic strepto- 
coccus from infection in calf of rt. leg with phlebitis. * * * Infection following 
injury to leg.” 

[2, 3] After introduction of the certificate the doctor who made it testified 
that : 

“The cause of the infection was probably an infection from the outside through 
a break in the skin. * * * 

“I assumed at the time that I saw the patient that he had had an injury from 
statements made, which was part of the medical history. * * * 

“As part of the history I was told that he had received an injury upon his 

leg. * * * 
“The patient told me that he had been injured some time previously at this 
point of the leg, and that the—and that I assumed from the statement and from 
the appearance of the leg that that was the source of the entrance of the infection. 
** * 

“The cause of death is infection in the leg which gained entrance through pre- 
viously existing wound.” 

There was error in permitting the doctor to testify that the insured said he 
had received an injury to the leg, for that was but the relation of a past event and 
not at all necessary for treatment, but, with the death certificate so in evidence and 
no motion made to strike it out by reason of the subsequent testimony of the maker 
thereof, we do not think the error should bring reversal. 

[4] If the abrasion afforded a portal of entry through which the infection 
entered, poisoned the blood stream and caused death, then the double indemnity 
was due plaintiff as beneficiary. That the abrasion was accidental was clear) 
inferable from the evidence, and also that the infection could thereby enter and 
poison the blood stream, The insured had on the. same leg varicose veins, and the 
possibility of blood poisoning therefrom was presented by evidence. If from such 
source, plaintiff could not recover. By verdict the jury negatived such source ot 
poisoning of the blood stream. 

We do not find that defendant was unduly hampered in presenting that issue. 
The case was well tried and the combined efforts of counsel, court, and jury to 
ascertain the facts and apply the law thereto ought to end the litigation unless there 
is found serious error reflected in the verdict. Sight errors, but without any parti- 
cular significance, may be found, and they are passed as no more than abstract 
technicalities. 

[5] Complaint is made of repeated instructions relative to right of recovery 
case the injury to the shin afforded entry of the infection, and, therefore, was 
secondary in effect. A right instruction, even if repeated, cannot be held error. 

Upon an examination of the record, we think there was evidence to go to — 
jury upon the issues of whether the abrasion was accidental, afforded a portal 0 
entry for infection, and that the infection so entered and caused poisoning of the 
blood stream and death of the insured. 
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We find no reversible error, and the judgment is affirmed, with costs to plaintiff. 
North, C. J., and Fead, Butzel, Bushnell, and Sharpe, JJ., concur. 
Toy, J., took no part in this decision. 


PRUDENTIAL INS. CO. OF AMERICA v. SHEEHAN, Public Adm’r, et al. 
No. 23949. 
St. Louis Court of Appeals. Missouri. Jan. 5, 1937. 
100 Southwestern Reporter (2d) 57. 
1. INTERPLEADER. 

Where two or more persons severally claim same debt or thing under different 
titles derived from another person, who does not claim any interest therein, is under 
no independent liability to either claimant, and does not know to which claimant to 
make payment, such person, who has debt or thing in his hands, may resort to 
equitable remedy of interpleader to discharge his liability. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

2. INTERPLEADER. 

Where proceeds of life policy, payable to insured’s assignee or administrator, 
were claimed by employer of deceased insured’s son under unwritten pledge or 
assignment of which insurer was not notified until after insured’s death, and by 
insured’s administrator, insurer held entitled to file bill of interpleader to permit 
court to determine claimants’ respective equities. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

Appeal from St. Louis Court; M. G. Baron, Judge. 

“Not to be published in State Reports.” 

Interpleader suit by the Prudential Insurance Company of America against 
Walter F. Sheehan, Public Administrator in charge of the estate of Leonard W. 
Garrett, deceased, the Norwine Coffee Company, and another. From the judgment, 
the Norwine Coffee Company and another appeal jointly. 

Affirmed. 

Lee, Fricke & Lee, of St. Louis, for appellants. 

Fordyce, White, Mayne & Williams, of St. Louis, for respondent. 

BEcKER, Judge. 

This is an appeal from the judgment of the circuit court of the city of St. 
Louis sustaining a bill of interpleader. 

On August 28, 1931, plaintiff, the Prudential Insurance Company of America, 
issued its policy of insurance in the sum of $700 upon the life of one Leonard W. 
Garrett, agreeing therein to pay the face amount thereof twenty years after the 
date of the policy providing the insured was then living, or immediately upon 
receipt of due proof of the prior death of the insured while the policy was in force. 

It was specifically provided that the amount of the insurance would be payable 
to the insured himself if living twenty years after the date of the policy, or in 
the event of his prior death, “to the executors, administrators or assigns of the 
Insured.” 

The right was reserved to the insured to change the beneficiary, and there was 
a clause with reference to assignments which provided: “Any assignment of this 
Policy must be in writing, and the Company shall not be deemed to have knowl- 
edge of such assignment unless the original or a duplicate thereof is filed at the 
Home Office of the Company. The Company will not assume any responsibility 
lor the validity of an assignment.” 

_ On January 1, 1933, the insured’s son, Pat Garrett, was employed by defendant 
Norwine Coffee Company as a salesman, and was required to furnish a bond in the 
sum of $1,000, conditioned upon his prompt remittance of all collections or money 
due the Norwine Coffee Company, and his prompt return of any merchandise 
belonging to that firm on request. There were five individual sureties on the bond, 
included among whom was the insured, who, incidentally, appears to have been the 
only one of the sureties who was financially responsible. 

_ Thereafter a shortage developed in Garrett’s accounts, at first estimated to be 
i the neighborhood of $240, upon the discovery of which, in the early part of 
January, 1934, the Norwine Coffee Company called him into its office and demanded 
Payment of the same. Garrett was unable to make payment, whereupon there was 
Suggested to him the alternative of giving the company some sort of security for 
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the amount of his arrears, failing in which he was told he would be subjected to a 
criminal prosecution. 

Garrett’s own testimony was that he took up the matter of giving security with 
the insured, his father, and obtained the latter’s consent to pledge the Prudential 
policy with the Norwine Coffee Company as security for the ultimate payment of 
his indebtedness to it. Thereupon he brought the policy into the office and deliy- 
ered it over to the Norwine Coffee Company, in whose possession it thereafter 
remained until it was handed over to the company’s attorneys at the time of their 
employment in the case. 

It is an undisputed fact that plaintiff, the insurance company, was given no 
notice of the pledge of the policy, and in fact did not learn of the pledge until after 
the death of the insured, which occurred on August 25, 1934. Furthermore, it 
seems to be conceded that the pledge or assignment was not in writing, though it 
does not appear that such fact could have had any significance in the case, that is, 
upon the question of plaintiff's right to interplead, except in so far as it might have 
warranted plaintiff in refusing to determine the validity and regularity of the 
assignment upon which it was that the claim of the Norwine Coffee Company to 
the proceeds of the policy was based. 

Following the pledging of the policy in January, 1934, after which Garrett was 
permitted to remain in the employ of the Norwine Coffee Company, his defalca- 
tions continued until by July, 1934, they had attained the total amount of $840.46 
On July 1, 1934, Garrett was discharged by the company, and on or about that date 
he had a further conversation with his father, in the course of which the latter 
said that “he would just eat up the policy,” meaning, evidently, that he would per- 
mit it to be used in its entirety towards the ultimate adjustment of his son’s 
account with his former employer. 

So matters stood until the death of the insured on August 25, 1934, after which 
the Norwine Coffee Company made unavailing attempts to collect the policy from 
plaintiff, the amount of which, after the deduction of an unpaid premium and the 
addition of a matured dividend, was $697.71. Plaintiff, of course, did not flatly deny 
any liability on the policy, but appears to have refused to recognize the claim of the 
Norwine Coffee Company at that time solely upon the ground that no proof of the 
death of the insured had been submitted to it as was required by the policy as a 
condition to the insurance company’s liability for payment. 

On February 14, 1934, the Norwine Coffee Company, in its capacity as assignee, 
instituted an action against the insurance company upon the policy, the action 
being brought before John E. Clooney, justice of the peace for the Third district ot 
the city of St. Louis. 

Two or three continuances of the case were had in the justice’s court, and dur- 
ing the pendency of the cause a representative of the White Undertaking Company 
of Bismarck, Mo., inquired of local counsel for the insurance company whether the 
proceeds of the policy had been paid. White had conducted the funeral of the 
insured, and the amount of his unpaid bill for his services was $202. His represen- 
tative was of course informed that no payment had as yet been made. 


At some time prior to May 10, 1935, the insurance company was informed by 
White’s representative that the public administrator of the city of St. Louis had 
meanwhile taken out letters of administration on the insured’s estate, and later 
defendant Sheehan, the public administrator, called counsel for the insurance 
company over the telephone, advising him of the grant of the letters and demand- 
ing payment of the proceeds of the policy. Counsel thereupon informed him that 
his claim could not be recognized until proof of death was furnished, and subse- 
quently proof was furnished to the insurance company on May 23, 1934, which, 
incidentally, appears to have been the only proof of death that was ever supplied 

Faced with the conflicting claims of the Norwine Coffee Company and the 
public administrator to the proceeds of the policy, the first of which had already 
taken the form of a yet undetermined action in the justice’s court, plaintiff, the 
insurance company, on May 10, 1935, instituted an interpleader suit in the circutt 
court of the city of St. Louis, naming as defendants the Norwine Coffee Company; 
Sheehan, the public administrator; and Clooney, the justice of the peace before 
whom the action was pending. 

In its petition plaintiff set up the issuance of the policy made payable to the 
executors, administrators, or assigns of the insured; the death of the insured, ot 
which fact it was informed, though up to the time of the filing of its petiton no 
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proof of death had been submitted to it; the institution and pendency in the jus- 
tice’s court of the action brought against it by the Norwine Coffee Company as the 
alleged pledgee of the policy; and the subsequent making of demand upon it by 
defendant Sheehan, the public administrator, for payment of the proceeds of the 
policy to him. : 

It then alleged that there was due and unpaid upon the policy the sum of 
$697.71, which sum it was ready, willing, and anxious to pay to the person or per- 
sons legally entitled to receive the same, but that it could not safely pay the same 
until proof of death was submitted and the adverse and conflicting claims of 
defendants Sheehan and the Norwine Coffee Company determined. 

It further alleged that it, for its part, was but a mere stakeholder, without any 
interest in the controversy between defendants Sheehan and the Norwine Coffee 
Company; that it was ignorant of the respective rights of such two claimants to 
the proceeds of the policy, and could not pay over the same to either of the claim- 
ants without taking upon itself the responsibility of determining the doubtful ques- 
tions both of law and of fact arising in connection with the case; and that it had 
not colluded with either of the defendants, nor was it asking relief in this suit at 
the instance of either of them. 

Its prayer was that it be allowed to pay the proceeds of the policy into court, 
and upon such payment be discharged; that defendants Sheehan and the Norwine 
Coffee Company be required to interplead for the same; and that an injunction be 
issued enjoining and restraining defendant Norwine Coffee Company from further 
prosecuting its action then pending in the justice’s court, and likewise enjoining and 
restraining defendant Clooney, as justice of the peace, from hearing the same. 

\n order to show cause was thereupon issued by the court, to which the several 
defendants, in due time, filed their separate returns. 

In its return defendant Norwine Coffee Company set up the facts concerning its 
employment of Pat Garrett as salesman; the execution of the surety bond by the 
insured; its discovery of the shortage in Garrett’s accounts; its demand for the 
giving of additional security; the pledging with it of the policy of insurance issued 
upon the life of the insured; the efforts made upon the death of the insured to col- 
lect the amount due under the policy; and the institution of the action upon the 
policy in the justice’s court, with the subsequent continuances granted therein. 

It then alleged that the facts set up 1 plaintiff's petition were not sufficient to 
justify the application of the doctrine or principle of interpleader, in that they did 
not show a controversy between adverse claimants to the fund, but simply involved 
the question of the right of the public administrator, representing the creditors of 
the estate of the deceased insured, to seize the fund, and under the circumstances 
outlined, appropriate the same to the payment of the debts of the deceased, against 
the prior rights of defendant Norwine Coffee Company as pledgee of the policy, 
and further that plaintiff’s interpleader suit could not be maintained because plain- 
tiff had had notice and knowledge of the pledge long before the issuance of the 
letters of administration upon the estate of the insured: because said letters of 
administration had been taken out at the request of plaintiff; because plaintiff had 
incurred an independent liability to defendant Norwine Coffee Company by insist- 
ing that such defendant should institute an action to recover upon the policy so 
pledged in order to determine its liability under said policy in view of the pro- 
visions of the same reserving to the insured the right to change the beneficiary and 
providing merely for notice and knowledge of any change of beneficiary or assign- 
ment; and, finally, because plaintiff was interested, inasmuch as it was seeking to 
avoid its independent liability for damages and attorney fees for vexatious delay, 
and was seeking an allowance out of the fund by way of attorneys’ fees for itself. 

Defendant Clooney filed a return in which he merely alleged that the facts 
appearing in plaintiff's petition were not sufficient to justify the application of the 

doctrine or principle of interpleader, or to justify the relief prayed for, or any 
relief in equity. 


In his return defendant Sheehan, the public administrator, alleged that he was 
in charge of the administration of the estate of the deceased by virtue of letters 


‘t administration theretofore granted to him, and that he had published his notice 
to creditors of the estate. 

He then set up the issuance of the policy upon the life of the insured, under the 
terms of which any assignment of the policy was required to be in writing; he 
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denied all the allegations contained in the return of the Norwine Coffee Company; 
and he then pleaded that there had been no valid assignment of the policy, nor any 
pledge thereof by the insured in his lifetime, in consequence whereof the proceeds 
of the policy constituted assets of the estate of the deceased, and should be paid 
over to him as the administrator thereof. 

A trial was had upon the issues as thus made up, at the conclusion of which the 
court entered its judgment sustaining plaintiff's bill of interpleader, and ordering 
and directing that plaintiff should pay into the registry of the court the sum oi 
$697.71, less the sum of $50 allowed as counsel fees to plaintiff and a filing fee of 
$3; that upon payment of said amount plaintiff should stand discharged from further 
liability under its policy; and that defendants should be required to interplead for 
the same. 

From such judgment defendants Norwine Coffee Company and Clooney have 
perfected their joint appeal to this court, with defendant Sheehan abiding the 
judgment as entered. 

The appeal involves the question of the propriety of the action of the lower 
court in sustaining plaintiff's bill of interpleader upon the facts alleged and the 
proof adduced. 

[1] It is a well-settled principle of equitable jurisprudence that where two or 
more persons severally claim the same debt or thing under different titles, derived 
from a common source, from another person, who, not claiming any title or interest 
in the subject matter himself, and not being under any independent liability to either 
of the claimants, and not knowing to which of the claimants he ought of right to 
make payment, is either molested by an action already brought against him, or else 
has reason to fear that he may suffer injury on account of the conflicting claims of 
the parties, then such debtor or person having in his hands the debt or thing so 
claimed. is entitled to have resort to the equitable remedy of interpleader as a 
means of discharging his liability with protection to himself. McGinn v. Inter- 
state National Bank, 178 Mo.App. 347, 166 S.W. 345; Granite Bituminous Paving 
Co. v. Stange, 225 Mo.App. 401, 37 S.W.(2d) 469; Repetto v. Raggio, 201 Mo.App. 
628, 213 S.W. 525; Supreme Council of the Legion of Honor of Missouri v. Pal- 
mer, 107 Mo.App. 157, 80 S.W. 699; State ex rel. v. Green (Mo.App.) 92 S.\. 
(2d) 930; Mutual Life Insurance Company of Baltimore, Md. v. Burger (Mo.App.) 
50 S.W.(2d) 765; 33 C.J. 433. 

[2] In the light of both reason and precedent the case at bar would seem to 
be a proper one for the application of the principle of interpleader. That plaintiff 
owed the proceeds of the policy either to defendant Norwine Coffee Company as 
assignee, or else to defendant Sheehan as the administrator of the estate of the 
deceased insured, is undisputed; but in view of the doubtful questions both of law 
and of fact arising in connection with the case, plaintiff could hardly be expected to 
assume the responsibility of determining the merits of such respective claims at the 
risk of ultimately being called upon to answer to a double liability. 

Defendant Norwine Coffee Company claims under a pledge or assignment which 
was concededly not in writing and of which plaintiff was concededly not informed 
until after the death of the insured. Plaintiff, consequently, is in no position to 
know for a certainty whether the pledge was valid and was actually made by the 
insured during his lifetime, but with the insured dead, must necessarily depend for 
proof of the validity of the pledge upon the oral testimony of defendant Norwine 
Coffee Company and Pat Garrett, the two parties interested in upholding the 
assignment, the one in order to recoup its loss, and the other in order to discharge 
the greater portion of his indebtedness. , 

Defendant Sheehan, on the other hand, claims under letters of administration 
granted to him, and upon a showing that there was at least one possible creditor 
of the insured’s estate. Defendant Norwine Coffee Company insists that White's 
bill was a personal obligation of Pat Garrett and not a charge against the insured’s 
estate, but as to this it suffices to say that the evidence in the case would war- 
rant either conclusion, and plaintiff should therefore not be compelled to resolve 
the doubt at its own peril. 

Under the terms of the policy, the same was payable either to an assignee 0! 
the insured or to his administrator, In this situation, and with both the purported 
assignee and the administrator asserting conflicting claims to the proceeds of the 
policy, and with plaintiff under no independent liability to either of them and inter- 
ested only in the_discharge of its liability, the proper step for it to take in fairness 
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and justice to itself and all parties concerned was to file its bill of interpleader so as 
to permit the court to determine the respective equities of the rival claimants to the 
fund. And we may add, moreover, that when that stage is reached in the case, the 
present argument of defendant Norwine Coffee Company regarding the validity and 
effectiveness of any assignment of the policy to it will be more appropriate than on 
this appeal, where the issue is limited to that of the right of plaintiff to have had 
recourse to the remedy of interpleader. 

It follows that the judgment rendered by the circuit court should be affirmed, 
and it is so ordered, 

Hostetter, P. J., and McCullen, J., concur. 


STATE ex rel. METROPOLITAN LIFE INS. CO. v. Allen et al., Judges. 
No. 34668. 
Supreme Court of Missouri, Division No. 1. Nov. 12, 1936. 
Rehearing Denied Dec. 14, 1936. 
100 Southwestern Reporter (2d) 487. 
6. DENIAL OF LIABILITY. 

Insurer which denied all liability under group life policy held to have become 
liable on policy from time of denial of liability, although six months’ waiting period 
provided by policy had not expired. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

7, MONTHLY PAYMENTS. 

Insurer by denying all liability for disability payments under group life policy 
did not thereby deprive itself of right to pay installments monthly as provided by 
terms of policy. 

(For other cases, see Insurance, Dec. Dig. 666.) 

Certiorari by the State of Missouri, at the relation of the Metropolitan Life 
Insurance Company, against Perry T. Allen and others, Judges of the Springfield 
Court of Appeals, to review the record of that court in the case of Young v. 
Metropolitan Life Insurance Company, 229 Mo.App. 823, 84 S.W.(2d) 1065. 

Writ quashed. 

Edgar & Banta, of Ironton, and Fordyce, White, Mayne & Williams, and 
Raymond E. LaDriere, all of St. Louis (Harry Cole Bates, of New York City, of 
counsel), for relator. 

Davis & Damron, of Farmington, and L. W. Chapman, of St. Louis, for 
respondents. 

BRADLEY, Commissioner. 

[1] Certiorari to review the record of the Springfield Court of Appeals in 
Young v. Metropolitan Life Insurance Company, 229 Mo.App. 823, 84 S.W.(2d) 
1065, 1066. Ln such proceeding we are concerned only with the question or whether 
or not the challenged opinion conflicts with the last controlling decision of this 
court on the points ruled. State ex rel. Missouri Mut. Ass’n v. Allen et al., 336 Mo. 
352, 78 S.W.(2d) 862, loc. cit. 863, and cases there cited. The Young Case, we 
ascertain from the opinion, was an action “to recover certain benefits provided 
in the total disability clause contained in a group life insurance policy” issued by 
relator to St. Joseph Lead Company, by which policy certain employees of the lead 
company were insured. Young was a former employee of the lead company and 
sought to recover on the theory that he was covered by the policy and was totally 
and permanently disabled while so covered. We quote from the opinion the follow- 
ing (more appears hereinafter) as to the pleadings: 

“In his petition, after setting out the terms of the policy, plaintiff alleges among 
other things that on the 10th day of February, 1932, and long prior thereto, while 
said insurance was in force and at a time when he was employed by the St. 
Joseph Lead Company, he was afflicted with certain ailments and diseases in the 
Petition described, as a result of which he was and is totally, permanently, and 
continuously disabled, and wholly prevented from performing any work for 
compensation or profit; that he became so disabled before attaining the age of 60 
years; that he completed due proof of said disability on June 17, 1932; that defend- 
ant rejected said proof and refused to pay plaintiff the amount due under said 
policy ; that there is now due 11 monthly installments of $44.92 each, or a total of 
$94.12, which upon demand defendant has refused to pay, for which judgment is 
praved 

“Defendant filed a demurrer to the petition on the ground that the petition 
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showed upon its face that the trial court had no jurisdiction; the theory being that 
but one installment was due at the time suit was filed, which was below the jurisdic- 
tion of the court. This demurrer was overruled. Defendant thereupon filed an 
answer denying that plaintiff was totally and permanently disabled while employed 
by the St. Joseph Lead Company and while the insurance was in force; that if he 
was totally and permanently disabled, such disability arose after plaintiff's employ- 
ment ceased. The answer further contained a denial that due proof had been made 
as required by the policy. 

“Plaintiff filed a reply denying generally the allegations of the answer, and 
alleged further that since the filing of the suit defendant had become indebted to 
plaintiff for eight additional installments for which judgment was prayed. Defend- 
ant’s motion to strike the reply was overruled.” 

Relator contends that the opinion by respondents conflicts with the last con- 
trolling decision of this court in three particulars, viz.: (1) In holding that the 
defense of premature filing of the suit was lost to relator because not pleaded in 
its answer; (2) in holding that the letter, of relator, dated November 7, 1932, 
waived, not only due proof, but also waived the six months’ waiting period, which, 
under the policy, commenced to run on filing due proof; and (3) in holding that the 
trial court had jurisdiction. 

|2] Respondents disposed of the defense of premature filing as follows: 

“Defendant contends that this suit was premature for the reason that the pur- 
ported proof of disability was not completed until October 24, 1932, and since 
monthly payments were not to commence under the terms of the policy until six 
months thereafter, a suit brought January 11, 1933, was therefore premature. What- 
ever merit there may be in this contention is lost to defendant because no such 
defense was pleaded in its answer. The only reference to the six months’ period is 
couched: in the following language: ‘And defendant, further answering the petition 
of plaintiff herein, denies that six months prior to the filing of his petition plaintiff 
made due proof to the home office of defendant, in accordance with the terms and 
conditions of said policy of insurance, to the effect that plaintiff became totally and 
permanently disabled while in the employ of the St. Joseph Lead Company, and while 
said insurance was in force and effect as to plaintiff.’ 

“In the first place, there was no allegation in the petition to which this denial 
could be directed. In Giboney v. German Insurance Co., 48 Mo.App. 185, loc. cit. 
193, it is pointed out that such pleading constitutes ‘a denial and not an assertion 
of the fact which is now set up to defeat plaintiff's recovery.’ So in Young v. 
Pennsylvania Fire Ins. Co., 269 Mo. 1, 187 S.W. 856, 858, in discussing a similar 
situation, the Supreme Court said: ‘As said by Rombauer, P. J., in Giboney v. Insur- 
ance Company, 48 Mo.App. 185, the question of a premature suit is in the nature 
of a plea in abatement, and not a plea in bar. Such matters should be specifically 
pleaded. The answer in this does not invoke this plea in abatement. A mere 
general denial is not sufficient. A plea in abatement is in the nature of an affirm- 
ative defense, and must be specially pleaded to be available.’ We think the fore- 
going authorities sufficiently dispose of this assignment.” . ia 

Relator contends that the ruling so made on the question of premature filing 1s 
in conflict with the rulings by this court in Jenkins v. Wiley, 300 Mo. 110, 254 S.W. 
94: State ex rel. Kansas City Light & Power Co. v. Trimble et al. (Mo.Sup.) 
262 S.W. 357; State ex rel. Jones v. Mallinckrodt Chemical Works, 249 Mo. 702, 
156 S.W. 967; Houtz v. Heliman, 228 Mo. 655, 128 S.W. 1001; Heard v. Ritchey 
et al., 112 Mo. 516, 20 S.W. 799, 800. 

Neither of the first three cases cited rules a question on a suit being prematurely 
filed. The first two concern, among other things, a question of misjoinder of 
parties, and the third case concerns a defect of parties. Manifestly the opinion 
under consideration is not in conflict with any ruling in these three cases on a 
question of premature filing. In the Houtz Case there is an interesting discussion on 
the situation of a defendant where a demurrer to some of the defenses has been 
sustained and amended answer is filed, but in that case the court reserved ruling, 
because the appellant did not assign error on the points considered in the discussion. 
There could be no conflict with the Houtz Case if there was no ruling, but we 
—_ say in passing that the Houtz Case does not involve a question of premature 

ing. 

In the Heard Case (which, we may say, was a suit on a note not signed by 
defendants), the petition on its face showed that the note was not due when the sutt 
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was filed. Defendants answered by a general denial. At the beginning of the 
trial defendants interposed an objection to the introduction of any evidence “because 
the petition did not state facts sufficient to constitute a cause of action.” The 
objecion was overruled, but at the close of the case the court sustained a demurrer 
to the evidence and the plaintiff took an involuntary nonsuit with leave to move to 
set the same aside. The court refused to set the nonsuit aside and plaintiff appealed. 
This court ruled: “ * * * whether we regard the action as founded on the original 
contract, as in the first count, or on the note, as in the second count, plaintiff stated 
no cause of action due at the time, and the court erred in not sustaining defendant’s 
objection to the introduction of any evidence under the petition. [Citing cases.] 
This error was afterwards cured, however, by the court’s ruling on the demurrer to 
the evidence.” 

\s appears, relator here, in the case ruled by respondents, filed a demurrer to 
the petition, which was overruled. In the Heard Case the ruling, in effect, was 
that defendants raised the question of premature filing of the suit by the ore tenus 
demurrer and that it remained raised, and relator here argues that in the case 
before respondents the point was not waived or made ,unavailable because not 
raised by plea in abatement. But there is a distinction between the petition in the 
Heard Case and the petition before respondents. In the Heard Case the peti- 
tion showed on its face that the suit was filed before the note sued on was due, but 
in the case before respondents the petition did not show on its face that sufficient 
installments under the policy were not due when the suit was filed to give the circuit 
court jurisdiction of the amount involved. We so state on the theory that the first 
installment under the policy became due upon denial of all liability by relator, as 
respondents ruled, and which subject we consider at some length hereinafter. The 
Court of Appeals, to sustain the ruling that relator should have proceeded by plea 
in abatement to raise the question of premature filing, relied upon Young v. Penn. 
Fire Ins. Co., 269 Mo. 1, 187 S.W. 856. It does not appear in that case that a 
demurrer to the petition, ore tenus or otherwise, was filed. It would seem, how- 
ever, that the ruling as to the procedure to raise the question of premature filing 
was on the premise that only a general denial had been filed. But the language, 
ruling the point, is broad and without qualification, and the general rule is as 
stated in Young v. Penn. Fire Ins. Co., supra. 1 C.J. 107; 1 C.J.S., Abatement 
and Revival, 125. But in any event respondents in the result reached on the 
question of premature filing did not rule contrary to any prior ruling of this court 
called to our attention or that we find. 

The second alleged conflict is: That respondents in holding that the letter of 
relator, dated November 7, 1932, waived, not only due proof, but also waived the 
six months’ waiting period which, under the policy, commenced to run on the filing 
of due proof. This second alleged conflict is closely related to the first and the 
two might have been considered as one, but relator makes the points separately and 
we so consider them. Respondents held that “defendant had denied all liability 
under the policy as to plaintiff by letter dated November 7, 1932. It further denied 
that the proofs submitted were sufficient, but after having itself made a thorough 
investigation of the case did in effect repudiate the contract. Under such circum- 
stances we think the effective date upon which defendant would become liable to 
pay on the policy would be from the date of the repudiation of the contract, or 
November 7, 1932, which was within the waiting period.” 


|3, 4] Relator contends that such ruling is in conflict with the rulings by this 
court in Leon v. Barnsdall Zinc Co., 309 Mo. 276, 274 S.W. 699, and Young v. Penn. 
Fire Ins. Co., 269 Mo. 1, 187 S.W. 856. Relator also cites, from the Courts of 
Appeals, Moss v. Metropolitan Life Ins. Co. (Mo.App.) 84 S.W.(2d) 395; Farmer 
v. Metropolitan Life Ins. Co. (Mo.App.) 85 S.W.(2d) 235; Buis v. Prudential Life 
Ins. Co., 229 Mo.App. 190, 77 S.W.(2d) 127; Allen v. National Life & Accident 
Ins. Co.. 228 Mo. App. 450, 67 S.W.(2d) 534; and Wood v. General Ins. Co. of 
America, 229 Mo.App. 296, 77 S.W.(2d) 167. Also, several cases are cited from 
other jurisdictions. Of course, rulings in other jurisdictions will not be considered 
in certiorari to quash a record of a Court of Appeals, and neither will Courts of 
Appeals’ rulings be considered. State ex rel. Mann v. Trimble, 290 Mo. 661, 232 
S.W. 100; State ex rel. American Packing Co. v. Reynolds, 287 Mo. 697, 230 S.W. 
642: and State ex rel. Merchanics’-Am. Nat. Bank v. Sturgis, 276 Mo. 559, 208 
S.W. 458. We might say, however, that the cases by the Courts of Appeals referred 
to by relator do not involve the effect, on the question here, of denial of liability. 
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We might say, in passing, that in the Moss and Farmer Cases, supra, certiorari 
was issued by this court, but quashed on hearing. See State ex rel. Met. Life Ins, 
Co. v. Hostetter, 92 S.W.(2d) 122, and Id., 92 S.W.(2d) 126. But it appears that 
certiorari in the Moss and Farmer Cases was not sought on the question of effect 
on the waiving period of denial of liability, and this court, in quashing the writs 
issued, did not rule such question. Also, we might further say that in Clinton 
v. Metropolitan Life Ins. Co., 94 S.W.(2d) 1080, and in Sapaw v. Metropolitan Life 
Ins. Co., 94 S.W.(2d) 1082 (both handed down since submission of the present 
cause), the St. Louis Court of Appeals held that denial of liability had no effect 
on the waiting period. While perhaps not pertinent here, we might say that we 
do not agree with the reason invoked to reach such conclusion, The ruling is 
based solely on the letter of the contract of insurance and the subject of anticipa- 
tory breach (hereinafter considered) and its effect on the waiting period is not 
considered. 

__In the Leon Case, supra, plaintiffs on September 1, 1917, entered into a contract 
with certain landowners by which contract they (plaintiffs) were to prospect 
on the lands. The contract was for one year, and if in that time ore was found 
in sufficient quantities to make mining profitable, then the landowners were to 
execute and deliver to the plaintiffs a mining lease for ten years from September 
1, 1917, and a copy of the ten-year lease to be given was attached to the prospecting 
contract. The plaintiffs proceeded to prospect, etc., for a period beyond the 
one year term, but the landowners did not, during the period of this operation, 
invoke forfeiture. November 19, 1919, plaintiffs assigned their prospecting con- 
tract to the Waco Mining Company, which company later changed its name to Barns- 
dall Zinc Company. The zinc company knew all about the precarious right of 
their assignors to continue on under the prospecting contract, and knew, also, all 
about the likelihood that ore in paying quantities would not be found. The zinc 
company agreed to pay their assignors, Leon et al., $8,000 for the assignment, 
and paid $2,000 when the assignment was executed. The remaining $6,000 was to 
be paid in installments of $1,000 per month, beginning January 17, 1920, and 
ending June 17th thereafter. The assignment provided that the zinc company could 
surrender to the assignors the assignment contract on 30 days’ notice, but were to 
continue the prospecting during the 30 days, and if surrender were made, the 
prospecting contract was to be reassigned to Leon et al. The zine company, under 
the assignment from Leon et al., under date of November 18, 1919, entered upon 
the land and engaged in drilling and prospecting until the middle of January, 1920, 
but did not find ore in paying quantities, and abandoned further operations, executed 
a reassignment to Leon et al., and forwarded same by mail to them, advising by 
the accompanying letter that it (the zinc company) desired to reassign all its rights, 
etc. February 18, 1920, the landowners invoked forfeiture of the prospecting con- 
tract of September 1, 1917, took possession of the land, and so notified Leon et al 
and the zinc company. February 23, 1920, Leon et al. filed suit against the zinc com- 
pany to recover the full amount of the six unpaid monthly installments of $1,000 
each, the first of which, under the assignment contract, was due January 17, 1920, 
and recovered in the trial court the full amount of the 6 installments. This judg- 
ment was reversed outright by the Springfield Court of Appeals (Leon et al. ¥ 

Sarnsdall Zinc Co., 247 S.W. 1013) on the theory of want of consideration, but on 
the dissent of one of the judges, the cause was certified to the Supreme Court. e 

This court reversed the judgment of the trial court and remanded the cause wit! 
directions to enter a judgment for the plaintiffs for only the installments falling 
due January and February 17, 1920, ruling, so far as pertinent here (309 Mo. 276, 
274 S.W. 699, loc. cit. 703), that: “Plaintiffs in casting their petition in the form in 
which they did were endeavoring to state a case within the purview of the doctrine 
that the renunciation of a contract, covering the entire performance, before the 
time of performance is such a breach as gives an immediate right of action. That 
doctrine, however, applies only to contracts which are at least in part mutually 
executory, where there are interdependent obligations. It cannot be invoked with 
respect to contracts to pay money at specified times, where one of the parties has 
completely executed the contract, and it is executory only on the part of the other 
party.” - 

It is true that plaintiffs in the Leon Case sought to recover on ali the install- 
ments, those not due by the terms of the contract when the suit was filed as well 
as those then due. And this on the theory of anticipatory breach, which subject 15 


489, 
poll 
of 
suit 
and 
plai 
him 
Cor 
atte 
det 
rep 
the 
Ma 
an 
not 
we 
ger 
for 





937 


orari 
Ins, 
that 
fect 
Vrits 
nton 
Life 
sent 
ffect 
tT we 
i is 
ipa- 
not 


tract 
pect 
ound 
e to 
nber 
‘ting 
the 
tion, 
con- 
irns- 
t of 
_ all 
zinc 
lent, 
s to 
and 
ould 
e to 
the 
nder 
1pon 
1920, 
uted 
y by 
ghts, 
con- 
t al. 
‘om- 
1,000 
1920, 
udg- 
I. v 
it on 


with 
ling 
276, 
m in 
trine 
. the 
That 
ually 
with 
; has 
ther 


stall- 
well 
ct 18 


Life] State ex rel. Met. Life Ins. Co. v. Allen et al., Judges 1243 


discussed at length in Roehm v. Horst, 178 U.S. 1, 20 S.Ct. 780, 44 L.Ed. 933, 
cited (309 Mo. 276, 274 S.W. 699, loc. cit. 703), in the opinion in the Leon Case. 
See, also, 3 Williston on Contracts, § 1296 et seq., and Restatement of the Law of 
Contracts, § 318, and Mo.Ann, to § 318. But the Leon Case did not involve a ques- 
tion of waiving or losing the right to invoke a waiting period by denial of liability 
before payment, under the contract, was to commence; hence the ruling by respond- 
ents is not in conflict with that case. 

In Wahl v. Cunningham (en banc) 320 Mo. 57, 6 S.W.(2d) 576, 579, 67 A.L.R. 
489, it was contended by defendants that the suit was prematurely brought. The 
point was disposed of as follows: “It is urged by defendants that the allegations 
of the petition disclose that the suit was prematurely brought, and therefore the 
suit must fail. While it is alleged in both counts of the petition that the promises 
and agreements of the defendants were to the effect that the defendants would hold 
plaintiff harmless against loss and would repay to plaintiff the moneys borrowed by 
him, or on his credit, and advanced by him for the use and benefit of the Pemiscot 
County Bank, or whatever part thereof was not paid by the bank, whenever the 
affairs of the bank were finally wound up, settled, and liquidated, and it could be 
determined how much, if any, of the moneys advanced by plaintiff had not been 
repaid by the bank, and that the bank was in process of liquidation at the time of 
the commencement of the suit, yet it is further alleged that the defendants, in 
March, 1923, prior to the commencement of the suit, repudiated the alleged promises 
and agreements, and advised plaintiff that they were not liable thereon and ‘would 
not pay said obligation at this time, nor when the Pemiscot County Bank’s affairs 
were finally wound up and the total amount ascertained to be due plaintiff.’ As a 
general rule, an action on a contract cannot be maintained until the time for per- 
formance of the contract has expired; but the rule is otherwise where, before the 
time for performance, one of the parties renounces or repudiates the contract. 1 
C.J. 1146. The rule is thus clearly stated in 13 C.J. 651: ‘Where a party bound by 
an executory contract repudiates his obligation before the time for. performance, 
the promisee has, according to the great weight of authority, an option to treat the 
contract as ended so far as further performance is concerned, and to maintain 
an action at once for the damages occasioned by such anticipatory breach.’ While 
it appears from the allegations of the petition herein that the time for perform- 
ance of the alleged agreements had not arrived when the suit was commenced, yet 
it is also alleged that the defendants had repudiated such agreements and advised 
plaintiff that they would not pay or fulfill the obligations imposed upon them thereby. 
Plaintiff, under such circumstances, was not obliged to await the time fixed for 
the performance of the agreements, but had the right to treat the agreements as 
broken and to bring the present action at once for recovery of his damages. Hence, 
it cannot be well said that plaintiff’s suit or action was prematurely brought.” 

There were no installment payments involved in the Wahl Case, but the ques- 
tion of premature filing was, and the ruling clearly is that by repudiating the con- 
tract the defendants were deprived of the defense that the contract by its terms was 
not rine for actidn Or, to put it the other way, Wahl, after the repudiation, “was 
not obliged to await the time fixed for the performance of the agreements, but 
had the right to treat the agreements as broken” and bring action at once for his 
damages. 

Phillips v. Protection Ins. Co., 14 Mo. 220, was on a fire insurance policy. The 
insurer refused to pay the claim and denounced it as fraudulent. This repudia- 
tion occurred at the office of the insurer’s agent, to which office plaintiff had gone 
by request to be examined as to the loss. October 29, 1849, plaintiff completed proofs 
of loss and delivered these October 30th. November 3d he filed suit. Under the 
policy the insurance company had 60 days to make payment after proofs were filed 
and invoked this, among others, as a defense, which defenses the trial court sus- 
tained, and plaintiff took an involuntary nonsuit, with leave. The trial court 
refused to set aside the nonsuit and plaintiff appealed. It was held, in effect, that 
ecause of the denial of liability, the insurance company could not invoke the defense 
ol a premature filing of the suit, and the judgment refusing to. set aside the non- 
suit was reversed and the cause remanded for trial. The Phillips Case is old, but 
sound and an example of “practical convenience.” See 3 Williston on Contracts, 
§ 1321. The Phillips Case has not been criticized, but has been cited a number of 
times as late as July 3, 1933. See Weiss v. Continental Ins. Co. (Mo.App.) 61 S.W. 


) 1 “* . °e. or 
(2d) 392, loc. cit. 394, 395. Cited, however, on the point that a provision requiring 
1 1 
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an insured to submit to examination under oath and produce books, etc., is 
reasonable. In the Weiss Case the St. Louis Court of Appeals used this language: 
“Under the very terms of the policy the loss was not payable until sixty days after 
due notice, ascertainment, estimate, and satisfactory proof of loss had been 
received by defendant. But separate and apart from the question of the investiga- 
tion was the proof of acts and conduct which tended to establish a fixed purpose 
to deny liability; and a denial of liability is a waiver of the right to insist upon an 
examination of the insured or an inspection of his papers (26 C.J. 411), just as it 
is a waiver of other and similar conditions in the policy.” Certiorari was granted in 
the Weiss Case [State ex rel. Continental Ins. Co. v. Becker et al., 336 Mo. 59, 77 
S.W.(2d) 100], and this court [Division 2] set out in its opinion [77 S.W.(2d) loc. 
cit. 102, 103] portions of the opinion of the Court of Appeals, including the 
above excerpt. The record and opinion of the Court of Appeals was quashed, not 
because the Court of Appeals was in conflict on what was said about the effect of 
denying liability, but in holding that plaintiff’s instruction was not subject to the 
objection “that the facts hypothesized in the instruction were not sufficient to con- 
stitute a waiver.” 

Respondents, in the case at bar, held that relator, by denying all liability under 
the policy, waived or deprived itself of the right to invoke the defense that the 
six months’ waiting period had not expired when the suit was filed, and this ruling is 
not in conflict with the ruling by this court in Leon v. Barnsdall Zine Co., as 
we ruled, supra, nor any other case by this court that we find, and we have made 
extensive search. 

Although we have ruled relator’s second contention, we analyze Young v. Penn. 
Fire Ins. Co., 269 Mo. 1, 187 S.W. 856, 859 cited by relator. The question of being 
deprived of the right to invoke the waiting period was not involved in Young vy. 
Penn Fire Ins. Co. In that case defendant had waived proofs of loss, not by denying 
liability, but by entering upon an appraisement of the loss with appraisers selected 
one by the insurer and one by insured, and a third by these two. Liability was 
admitted, but the extent of the loss was controverted. The fire occurred Mav 25, 
1911, and appraisement was completed July 25th thereafter. Insured filed proofs of 
loss September 23d, and filed suit October 2, 1911. The company, under the policy, 
had 60 days in which to pay, after the filing of proofs of loss, and since the suit 
was filed in less than 60 days after the filing of proofs of loss, the company con- 
tended that the filing of the suit was premature. The suit was not filed until after 
the expiration of 60 days from the time proofs were waived; hence, the filing of 
the suit was not premature. The court said: “Now, taking a step further, this 
record shows this waiver of proof of loss to have been more than 60 days prior to 
the filing of this suit. The waiver took the place of the actual proofs of loss. 
The suit could not be prematurely brought, if not brought until after 60 days from 
this waiver of proof of loss.” The excerpt we quote is the part of the opinion in 
Young v. Penn. Fire Ins. Co. that relator here contends is in conflict with the 
opinion by respondents. Clearly, there is no merit to this contention. The court, in 
using the language quoted, supra, from Young v. Penn. Fire Ins. Co., was merely 
showing that there was no foundation for the contention that the suit was prema- 
turely filed, irrespective of the question of whether the point was properly raised. 
We find no conflict between the ruling in the opinion by respondents and the 
ruling in Young v. Penn. Fire Ins. Co., supra. 

The third contention of relator, as stated, is that the opinion of respondents, 
in holding that the trial court had jurisdiction, conflicts with prior controlling 
decisions of this court. The opinion of respondents says (Young v. Metropolitan 
Life Ins. Co., 229 Mo.App. 823, 84 S.W.(2d) 1065, loc. cit. 1071) that “it is con- 
tended [by relator here] that the circuit court had no jurisdiction because at the 
date of the trial but one installment was due in anv event amounting to $44.92. 
which, under the provisions of section 1938, R.S.Mo. 1920 (Mo.St.Ann. § 1938. 
p. 2605). was below the jurisdiction of that court.” Then the opinion goes on 
to sav that “defendant had denied all liability under the policy as to plaintiff bv 
letter dated November 7, 1932,” etc., and held that “the effective date upon which 
defendant would become liable to pay on the policv would be from the date of the 
repudiation of the contract, or November 7, 1932.” 

[5, 6] In ruling, supra, the second contention of relator, we, in effect, disposed 
of the third contention. Respondents held, and we think correctly, that relator by 
denying liability, “became liable to pay on the policy” from the time of denial of 
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all liability. On this basis, one installment became due November 7, 1932, one 
December 7th, and one January 7th. The suit was filed January 11, 1933. There- 
fore, three installments, amounting to $134.76, were due when the suit was filed 
and such was the holding of respondents, and the amount due was within the juris- 
diction of the circuit court. 

[7] Suggestion is made by way of argument that if plaintiff in the cause 
before respondents could recover the installments falling due from the date of 
denial of all liability to the time of filing suit, then why should not all the install- 
ments be recoverable in the same suit? The answer is that relator, by denying 
all liability, did not deprive itself of the terms of the contract to pay the install- 
ments monthly, but only deprived itself of the right to invoke the 6 months waiting 
period. The contract of insurance involved in the cause before respondents 
was entire, but performance on the part of relator was several. 6 R.C.L. § 389, 
p. 1033. And such was the situation in the Leon Case. In Wahl v. Cunningham, 
supra, performance was entire and Wahl recovered in one suit judgment for his 
entire damages. Wahl v. Cunningham, 332 Mo. 21, 56 S.W.(2d) 1052. 

A good deal is said in the books about anticipatory breach. 13 C.J. §§ 725, 726, 
pp. 651, 653: Corpus Juris Anno. (Contracts) 1936 to sections 725 and 726; 6 
R.C.L. § 384 et seq., p. 1023 et seq.: 3 Williston, Restatement of the Law of 
Contracts; Roehm v. Horst, supra: and New York Life Ins. Co. v. Viglas (March 
30, 1936) 297 U.S. 672, 56 S. Ct. 615, 80 L.Ed. 971, and numerous others. But we 
are dealing here with a question of conflict, and these authorities would be per- 
tinent only were we ruling the questions ruled by respondents. 

It is our conclusion that the writ improvidently issued and should be quashed. 
It is so ordered. 

Ferguson and Hyde, CC., concur. 

Per Curiam. 

The foregoing opinion by Bradley, C., is adopted as the opinion of the court. 

All the Judges concur. 


LENTZ v. NEW YORK LIFE INS. CO. ‘No. 18586. 
Kansas City Court of Appeals. Missouri. Jan. 11, 1937. 
100 Southwestern Reporter (2d) 588. 
1. PROOF OF CLAIM. 
__ Proof of claim for disability benefit under life policy was waived by insurer 
if it made payment for seven months on account thereof. 
(For other cases, see Insurance, Dec. Dig. § 562.) 

2. NOTICE. 

_ Insurer ‘may make independent investigation of its own as to claim for dis- 
ability benefit under life policy, or it may construe mere notice of insured’s dis- 
ability as due proof to which insurer is entitled and so require no other proof 
irom claimant, 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 
3. DATE OF DISABILITY. 
_ Insured’s answer to questionnaire as to date of disability and report of attend- 
ing physician accompanying questionnaire held not conclusive on insured as to date 
of disability in face of otherwise undisputed evidence of continued total and per- 
manent disability dating from time of an operation. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
4. ADMISSION. 


Where insurer acknowledged insured’s claim as total permanent disability by 
making payment for seven months of disability benefits under life policy, burden 


a on insurer to offer some reasonable theory for refusing to continue payment on 
claim. 7 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 
6. EVIDENCE. 
In suit for disability benefits under life policy, admitting letter on insurer's 


stationery and addressed to one of insured’s attorneys held reversible error, where 
letter was not identified or authenticated and record did not disclose who wrote it, 
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who received it, or who had custody of it, and evidence did not tend to connect 
letter with specific claim sued on. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 
7. DATE OF DISABILITY. 

In action for disability benefits under life policy, evidence he/d insufficient to fix 
exact date of beginning of disability. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Chariton County; Paul Van Osdol, Judge. 

“Not to be published in State Reports.” 

Action by Clara F. Lentz against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

James A. Collet, of Salisbury, and John Campbell, of Kirksville, for appellant. 

Harold E. L. Mason, of Marceline, and Lon R. Owen, of Brookfield, for 
respondent. 

Sperry, Commissioner. 

Plaintiff sued on a policy of life insurance which provided for payment of $10 
per month benefits in the event of total and permanent disability while the policy 
was in full force. 

Plaintiff's petition seeks recovery for total and permanent disability at the rate 
of $10 per month, alleging such disability began November 8, 1928, the date plaintiff 
underwent a gallstone operation, and continued from and after said date to date of 
filing of petition in February, 1934. She also alleged that defendant had paid her, in 
May, 1929, the sum of $70 on account of said disability, and asked judgment for 
$560, plus $160.70 for premium money paid in during such disability, for $25 for 
vexatious delay, and $50 for attorney fees. 

Defendant filed answer, generally denying allegations of plaintiff, pleading the 
policy issued which bore date of May 23, 1927, and setting said policy out in full. 

Defendant also pleaded “that plaintiff has not at any time heretofore made or 
submitted any proof to it of the alleged disability sued on and set forth in plain- 
tiff’s petition herein,” and that plaintiff had not’ made or submitted any proof of 
any disability beginning prior to January 10, 1933, and that in May, 1933, plaintiff 
submitted proof of an alleged disability, different and other than the one sued on, 
and in which proof it is stated that her disability was not permanent. 

Evidence for plaintiff showed she was operated for gallstones, but the exact 
date of said operation is not shown, but it does show that she was wholly unable to 
do “any work” from that day until date of trial; that defendant paid her $70 on 
account of said disability and never thereafter paid her any more; that in May, 
1933, one Cy Smith, an agent of defendant, called on her while she was in bed and 
filled in a questionnaire, known as “Exhibit B,” dating her disability as of Janu- 
ary 10, 1933; that she asked him if she would get her disability “from away back” 
when she should have gotten it. Plaintiff also introduced report of attending 
physician, it being a companion form of the questionnaire just referred to and a 
part of Exhibit B, and signed by plaintiff's then physician, wherein date of her 
disability was placed as of January 10, 1933, and the doctor stated said disability 
was not permanent. Part of a letter which was never identified or authenticated 
was also introduced by plaintiff, said letter being dated November 21, 1933, on New 
York Life Insurance Company stationery, and addressed to one of plaintiff's attor- 
neys, and wherein it was stated: “The Company paid this claim for seven months 
and then the benefits were terminated.” Defendant objected to introduction of this 
letter for various reasons, one of which was that it had not been properly identified 

Defendant’s sole evidence was a letter, written by plaintiff to defendant, dated 
November 18, 1933, wherein she said: “I am not considering from August 15 but 
from January, 1933,” and threatening suit. She partially explained this letter in 
her evidence given at the trial. , 

From an adverse judgment, defendant appealed, alleging a large number 0! 
errors, chief among which is that no proof of disability was ever submitted on the 
claim sued on; that the only proof submitted was on a different claim and as 0! 
date of January 10, 1933; that no proof of claim for disability beginning November 
8, 1928, the date alleged in the petition was ever made. ; 

[1-4] Proof of claim sued on was waived by the company if it paid for seven 
months on account thereof. It does not matter how proof was made, so long as It 
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was satisfactory to the company. It could have made an independent investigation 
of its own, or it could construe “mere notice of the insured’s disabilities or death 
as the due proof to which it was entitled,” and so require none other from the 
claimant. Jacoby v. New York Life Ins. Co., 229 Mo.App. 333, 77 S.W.(2d) 840, 
loc. cit. 845. See, also, Hablutzel v. Home Life Ins. Co., of New York (Mo.App.) 
32 S.W.(2d) 480, and Hablutzel v. Home Life Ins. Co. of New York, 332 Mo. 920, 
59 S.W.(2d) 639. Upon whatever theory it was done, the specific claim alleged 
in the petition, and sued on, was evidently satisfactorily proved to defendant com- 
pany and it paid benefits for seven months on account thereof. The evidence of 
plaintiff and of other witnesses in her behalf, including medical witnesses, was that 
she had been continuously and totally disabled since date of gallstone operation ; 
that said disability still continued at date of trial; and that it was of such a charac- 
ter as to be incurable. True, Exhibit B, including a doctor’s statement, might indi- 
cate a different claim from that sued on had been filed at some time prior to filing 
of this suit, though we think it more likely indicates a continuation of efforts to 
collect on the original claim. At any rate, said Exhibit B, and Defendant’s Exhibit 
l, are not conclusive on plaintiff in the face of the otherwise undisputed evidence 
of continued total and permanent disability dating from the time of the operation. 
Welch v. Fraternal Aid Union, 214 Mo.App. 443, loc. cit. 456, 253 S.W. 187. We 
assume Exhibit B was introduced by plaintiff as evidence of continued disability. 
\t any rate, the other evidence in the case clearly established said disability was 
total, continuing, and permanent. Defendant had acknowledged the claim as total 
permanent disability and paid for seven months thereon, but did not plead recovery 
therefrom nor offer any evidence in explanation of its arbitrary refusal to pay after 
seven months. Under such facts, we think it was incumbent on defendant to offer 
some reasonable theory for refusing to continue payment on a claim once acknowl- 
edged to be permanent, total, and continuous. This point is ruled for plaintiff. 
Welch v. Fraternal Aid Union, 214 Mo.App. 443, 253 S.W. 187. 

5, 6] Defendant urges error in the admission of Plaintiff’s Exhibit C, it being 
a portion of a letter alleged to have been written by defendant to plaintiff and quoted 
by us heretofore. No brief has been filed by plaintiff. Whether the abstract and 
bill of exceptions are full and complete we do not know, but in the 
absence of suggestions to the contrary, we must assume that they are. 
There is no showing that this letter was ever identified by any _ one, 
or authenticated in any way. The record does not disclose who wrote it, who 
received it, or who had the custody of it. It was not sufficiently authenticated or 
identified to permit of its introduction in evidence, and its admission was erroneous. 
Welch v. Fraternal Aid Union, 214 Mo.App. 443, loc. cit. 459, 253 S.W. 187; Royle 
Mining Co. v. Fidelity & Casualty Co. of New York, 161 Mo.App. 185, 142 5.W. 
438, loc. cit. 442; Wheat v. —s nore) 279 S.W. 755, 760; Brown, Ex’x 
Massey, 138 Mo. 519, loc. cit. 533, 38 S.W. 939; 22 C.J. pp. 906, 907. In view of the 
uncertainty, as disclosed by the oe as to date of the gallstone operation, which 
is the beginning of the alleged total disability sued*on, and the total lack of evidence 
tending to connect the letter with the specific claim sued on, or of its proper identifi- 
cation or authentication, we believe the error was prejudicial, calling for reversal. 

[7, 8] Defendant criticizes the two instructions which permit recovery from 
November 8, 1928, on the grounds that there was no evidence fixing the exact date 
of the beginning of said disability. We must agree that the record is not clear as 
to the date when total permanent disability began. It is clear that it began upon 
whatever date the gallstone operation was performed, and that defendant there- 
after admitted same and paid for seven months thereon, and offered no evidence 
tending to show that plaintiff ever recovered therefrom. But, under the state of the 
evidence, it was erroneous for the court to assume a date not proved by any sub- 
stantial evidence, or to give an instruction not based upon or authorized by evi- 
dence in the case. Gundelach vy. Compagnie Generale Transatlantique (Mo.Sup.) 
41 S.W.(2d) 1, loc. cit. 2. 


No further discussion of errors complained of is necessary here, for upon a 
hew trial the same complaints may be absent from the record. 


The judgment is reversed and the cause remanded. 
ee C., not sitting. 
r Curiam. 
e foregoing opinion of Sperry, C., is adopted as the opinion of the court. 
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The judgment is reversed and the cause remanded. 
All concur. 


SCHROEDER v. METROPOLITAN LIFE INS. CO. No. 7596. 
Supreme Court of Montana. Dec. 29, 1936. 
Rehearing Denied Jan. 11, 1937. 
63 Pacific Reporter (2d) 1016. 
2. APPLICATION. 

Application for life policy which was not referred to in policy could not be 
accepted as part of contract (Rev.Codes 1935, §§ 8106, 8108). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

3. APPLICATION. ; 

Application for policy which is not referred to in policy is not immaterial under 
all circumstances, particularly if it be found to contain false and material repre- 
sentations. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

4. APPLICATION. : 

Application for policy to become part of contract must be incorporated in policy 
by reference or otherwise (Rev.Codes 1935, §§ 8106, 8108). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

5. WARRANTY. 

Warranty must be part and parcel of insurance contract, made so by express 
agreement of parties on face of policy (Rev.Codes 1935, § 8108). 

(For other cases, see Insurance, Dec. Dig. § 266.) 

6. CONSTRUCTION. 
In absence of fraud and questions of public policy, controversies arising out of 
contractual relations, such as those between insurer and insured, must be determined 
from contract as made, not by new ones contrived for parties by courts (Rev.Codes 
1935, § 8108). 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
7. CONSTRUCTION. ; y 

Life policies are liberally construed in favor of insured and against insurer, but 
such contracts are otherwise subject to same rules of construction that apply to 
contracts generally, and such liberal construction must not be carried to point of 
abrogating vital provisions of contract, and substituting new ones contrived by 
courts. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. SOUND HEALTH. 

“Sound health” as used in condition of life policy was term used to assert that 
applicant was free from any physical affliction of serious nature tending to under- 
mine constitution of subject, and did not apply to temporary indispositions. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

9. WARRANTY. ee. 

“Warranty” in policy is in nature of condition precedent and must be strictly 
complied with or literally fulfilled, though not actually material to risk, to entitle 
insured to recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 267.) 

10. REPRESENTATION. 

“Representation” is not, strictly speaking, part of contract of insurance, or of 
essence of it, but rather something collateral or preliminary, and in nature of 
inducement to it. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

11. WARRANTY. 

Misrepresentation renders policy void on ground of fraud while noncompliance 
with warranty operates as express breach of insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

12. WARRANTY. 


Stipulation in life policy wherein it was agreed that, if insured was not in sound 
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health on date of policy, insurer might declare policy void, was “warranty” or “con- 
dition precedent which must be strictly complied with or literally fulfilled to entitle 
beneficiary to recover on policy. 


(For other cases, see Insurance, Dec. Dig. § 291[5].) 
13. SOUND HEALTH. 


In action on life policy containing stipulation that, if insured was not in sound 
health on date of policy, insurer might declare policy void, evidence held to justify 
denial of recovery on ground that insured had serious heart affliction on date of 
delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from District Court, Silver Bow County; T. E. Downey, Judge. 

Action by John Schroeder, as administrator of the estate of Matilda Schroeder, 
deceased, against the Metropolitan Life Insurance Company. From a judgment in 
favor of the plaintiff, the defendant appeals. 

Reversed and cause remanded, with-instructions to dismiss action. 

W. D. Kyle and Charles R. Leonard, both of Butte, for appellant. 

H. l.. Maury and A. G. Shone, both of Butte, for respondent. 

Morris, Justice. 

This is an action to recover on a life insurance policy. December 14, 1934, 
Matilda Schroeder, accompanied by her husband, went to the office of the local 
agent of the defendant and signed an application for an insurance policy to be 
issued by the defendant in the sum of $225. The application specified that the 
applicant never had any of a number of diseases enumerated in the application and 
that the applicant had not been treated by a physician within three years except 
as stated; the only exception mentioned was treatment by Doctor McHeffey, in 
November, 1934, for a “cold.” No medical examination was had, the policy being 
issued on the representations contained in the application alone. December 24, 1934, 
policy No. 35537596 was issued and delivered by the defendant to the assured. It 
provided for a weekly premium of 45 cents. After the contract had been in effect 
for approximately six weeks and premiums amounting to a total of $2.70 had been 
paid, the insured died on February 4, 1935. 

The plaintiff was the husband of their assured, her only heir at law, and was 
appointed administrator of the deceased’s estate. February 11, 1935, proof of death 
of the insured was made on a printed form on which blank spaces were left for 
answers to the questions printed thereon. Some few days after the date of death, 
proof thereof was submitted to the defendant. Accompanying the proof of death is 
a “Physician’s Statement,” also on a printed form obviously supplied by the defend- 
ant. The physician’s statement was made by Doctor Hugh J. McDonald, of Butte, 
who died some six weeks thereafter. The physician’s statement certifies that 
Matilda Schroeder was 58 years of age, was found dead in bed February 4, 1935, 
and that the cause of death was “Chronic Myocarditis and Acute Bronchitis.” This 
answer was in response to question No. 6 of the physician’s statement form above 
mentioned. Question No. 9 of such form is divided into two parts (a) “Date of 
your first visit in last illness,” and (b) “Date of your last visit;” the answer to 
(a) is “September 27, 1934:” and the answer to (b) is “October 6, 1934.” Ques- 
tion No, 12 is, “Was deceased afflicted with any infirmity, deformity or chronic 
disease? If so, please specify.” The answer is, “Yes. See answer to 6.” The 
proof of death states Doctor McDonald treated the insured September 24, and 
October 6, 1934, but makes no mention of any treatment by Doctor McHeffey at 
any time, being just the reverse of the statement in the application. The proof 
of death gives the cause of death as “heart attack.” 

Defendant’s demurrer to the complaint was heard and overruled. The answer 
traverses all the material allegations of the complaint, and then pleads an affirmative 
defense founded on misrepresentations made in the application which, it is alleged, 
were made with the intent to deceive the defendant, and that the applicant know- 
ingly, intentionally, and fraudulently suppressed and concealed from the defendant 
facts about her health and about attendance upon her in September, and October, 
1934, by Doctor McDonald; that defendant believed and relied upon such representa- 
tions, accepted the risk, executed and delivered the policy, which it would not have 
done had the statements in the application been in accord with the facts; that the 
defendant learned for the first time that the insured was a “sufferer” from heart 
‘rouhle when the proof of death containing the information above mentioned was 
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submitted to it by the plaintiff; that defendant tendered the amount of premiums 
paid on the policy to the plaintiff, and, upon his refusal to accept the amount, 
deposited the same with the clerk of the court for plaintiff. 

The reply denies all the material allegations of the aftirmative defense, and then, 
“for a defense and in avoidance of defendant’s further, separate and atlirmative 
defense,” alleges that the plaintiff was present when the insured made the applica- 
tion for the insurance and heard the insured inform the agent of the defendant, 
who was filling in the answers to the questions on the application, that Doctor 
McDonald had treated the insured for a cold in September, and October, 1934, but 
by mutual mistake the name of Doctor McDonald was omitted from the answer to 
question No. 5 of the second page of the application, and that the insured had no 
intent to deceive the defendant, and made answer to the questions in good faith, and 
concludes such pleading with a prayer for permission to add to the application under 
question 5 thereof the name of Doctor Hugh J. McDonald by way of reformation 
of such application, and to harmonize the same in accordance with plaintiff's conten- 
tion. Defendant moved to strike this part of plaintiff’s pleadings as sham, redundant, 
irrevelant, and incompetent. The motion was denied. 

[1] The cause was tried by the court sitting with a jury, and both a special and 
general verdict were returned in favor of the plaintiff, and judgment was rendered 
and entered thereon. The trial court incorporated in the decree an order reform- 
ing the insured’s application for the insurance policy in the manner and form as 
prayer for in plaintiff's reply as heretofore mentioned. The record does not show 
that the special verdict was asked for or directed, but as the question on which it 
was based is set out in the record and no objection was made to it as irregular, it is 
assumed it was duly authorized. Defendant’s motion for a new trial was made and 
denied. The appeal is from the judgment. 

The assignments of error go to the court’s overruling defendant’s demurrer to 
the complaint: to denial of defendant’s motion to dismiss the action at the com- 
mencement of the hearing; to the denial of its motion for directed verdict, the 
rejection of its proposed findings 16, 17, and 18; denial of its motion for a new 
trial: that the verdict and judgment are against law; and that the evidence is 
insufficient to sustain either the general or special verdicts or the judgment thereon. 

While a number of questions raised and argued have more or less bearing on 
the controversy, we are of the opinion that none of the issues raised by the plead- 
ings are vital here, except such as relate to that provision of the contract relative 
to the “sound health” of the insured on the date of the policy. The reformation 
of the application as prayed for in the reply and ordered by the court is not of 
material importance. 

2-5] Section 8108, Revised Codes, provides that the policy “must contain the 
whole contract.” The application here is not referred to in the policy and, of 
course, cannot be accepted as a part of the contract. Section 8106, Rev. Codes: State 
ex rel. City of Missoula v. Holmes, 100 Mont. 256, 281, 47 P.(2d) 624, 100 A.L.R 
581. It is not to be understood that we hold that an application is immaterial under 
all circumstances, particularly if it be found to contain a false and material repre- 
sentation as defined in Pelican v. Mutual Life Insurance Co., 44 Mont. 277, 119 P. 
778, 781; but to become a part of the contract it must be incorporated in the policy 
by reference or otherwise, and, whatever its vital relation to the controversy here, 
we think it relatively unimportant as compared with the provisions of the contract 
as set out in the policy. This court said in the Pelican Case, supra, that “a war- 
ranty must be part and parcel of the contract—made so by express agreement of 
the parties upon the face of the policy.” Consequently, the conditions in the policy 
here must be accepted as warranties, and, when a warranty is found to have been 
violated in any insurance contract, it is labor without sensible purpose to endeavor 
to determine the legal effect of an alleged fraudulent representation which appears 
only in the application. 

It may be added in passing that there is serious doubt about the plaintiff's plead- 
ing being sufficient to justify the court’s order directing the reformation of the 
application as prayed for (Bancroft’s Code Pleading, vol. 4, p. 4004, § 2232), and 
the sufficiency of the evidence is also in doubt, but, for the reasons stated, we deem 
it unnecessary to extend this opinion by a discussion of those questions here. We 
will state, however, that the application recites that the insured had never had any 
of a number of diseases enumerated in the application, including afflictions of the 
heart, whereas the death certificate made by Dr. McDonald gives the cause of death 
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as “Chronic Myocarditis and Acute Bronchitis,” as heretofore stated, and the 
purpose in seeking to have the application reformed was to have it show that Dr. 
McDonald had treated the insured in September, and October, 1934, for a cold, 
plaintiff alleging and defendant denying that the insured so advised the agent of the 
insurer at the time the application was being filled out; plaintiff further contending 
and defendant denying that the omission of such statement by the insured, and Dr. 
McDonald’s name were omitted from the application “by the mutual mistake of 
the parties.” 

The testimony of the plaintiff, which was the only evidence offered in his behalf, 
was contined almost entirely to facts relative to the application and is not directly 
material to questions arising out of the provisions of the contract._ 

6, 7] The rule is well established that, in the absence of fraud, and questions 
of public policy, controversies arising out of contractual relations must be deter- 
mined from the contract as made, not by new ones contrived for the parties by the 
courts. Story Gold Dredging Co. v. Wilson, 99 Mont. 347, 42 P.(2d) 1003, and 
cases cited. Courts universally recognize the rule of liberal construction of life 
insurance policies in favor of the insured and against the insurance company (Parke 
vy. New York Life Insurance Co., 95 Mont. 503, 28 P.(2d) 443, and cases cited), but 
such contracts are otherwise subject to the same rules of construction that apply to 
contracts generally, and such liberal construction must not be carried to the point 
of abrogating vital provisions in the contract and substituting new ones contrived 
by the courts. 

[8] Turning now to the consideration of the provisions of the contract as they 
appear on the face of the policy. “Sound health” as used in the policy here is a 
term used to assert that the applicant is free from any physical affliction of a 
serious nature tending to undermine the constitution of the subject; the term does 
not apply to temporary indispositions. Parke v. New York Life Insurance Co., 
supra. 

The application, the contract or policy, the proof of death filed with defendant 
by the plaintiff, the physician’s certificate specifying the cause of death, were all 
certified up and are before the court. We think the application need not be con- 
sidered further. 

Set out on the face of the policy are the following “Conditions” amongst others: 

“If, (1) the Insured is not alive or is not in sound health on the date hereof; 
or if (2) before the date hereof, the Insured has been rejected for insurance by 
this or any other company, order or association, or has, within two vears before 
the date hereof, been attended by a physician for any serious disease or complaint, 
or, hefore said date, has had any pulmonary disease, or chronic bronchitis or cancer, 
or disease of the heart, liver or kidneys, unless such rejection, medical attention or 
previous disease is specifically recited in the ‘Space for Endorsements’ on page 4 
in a waiver signed by the Secretary; * * * then, in any such case, the Company 
may declare this Policy void and the liability of the Company in the case of any 
such declaration or in the case of any claim under this Policy, shall be limited to 
the return of premiums paid on the Policy, except in the case of fraud, in which 
case all premiums shall be forfeited to the company.” 

he question here is, Did the insured violate the warranty on the face of the 
policy that she was in sound health December 24, 1934, the date of the policy? 

|9-11] Chief Justice Brantly, speaking for the court in Pelican v. Mutual Life 
Insurance Co., supra, said: “The general rule is that a warranty must be a part and 
parcel of the contract—made so by express agreement of the parties upon the face 
ot the policy. It is in the nature of a condition precedent and must be strictly 
complied with or literally fulfilled, to entitle the assured to recover on the policy. 
It need not be actually material to the risk; its falsity will bar recovery because by 
the express stipulation the statement is warranted to be true, and thus is made 
material. Alabama Gold Life Ins. Co. v. Johnston, 80 Ala. 467, 2 So. 125, 59 Am. 
Rep 816; Collins v. Metropolitan Life Ins. Co., 32 Mont. 329, 80 P. 609, 1092, 108 
Am.St.Rep. 578. ‘A representation is not, strictly speaking, a part of the contract 
of insurance, or of the essence of it, but rather something collateral or preliminary, 
and in the nature of an inducement to it. A false representation, unlike a false war- 
ranty, will not operate to vitiate the contract, or avoid the policy, unless it relates 
to a fact actually material, or clearly intended to be made material by the agree- 
ment of the parties. It is sufficient if representations be substantially true. They 
need not be strictly, or literally, so. A misrepresentation renders the policy void on 
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the ground of fraud, while a noncompliance with a warranty operates as an 
express breach of the contract.’ Alabama Gold Life Ins. Co. v. Johnston, supra” 

[12] We think that the stipulation in the policy involved in the action at bar 
heretofore recited, wherein it is agreed that, if the insured is not in sound health 
on the date of the policy, the insurance company may declare the policy void, is such 
a condition as the court had in view when it said in the Pelican Case, in defining a 
warranty, that it “is in the nature of a condition precedent and must be strictly 
complied with or literally fulfilled, to entitle the assured to recover on the policy.” 

This brings us to the consideration of the evidence to determine whether the 
insured complied with the “condition precedent” on the question of sound health as 
set forth in the contract. 

It will be recalled that Dr. McDonald recited in the death certificate that he 
treated the insured on October 6, 1934, and that it was his last visit; that there was 
no inquest or post mortem, but he stated that the cause of death was “Chronic 
Myocarditis and Acute Bronchitis.” To be qualified to make this statement of the 
cause of death, he must have acquired the necessary knowledge by his attendance 
upon the insured on or prior to October 6, 1934. The cause of death statement 
made by Dr. McDonald was made in answer to questions about the last illness of 
the insured. It is therefore obvious that Dr. McDonald believed the insured to 
have been in her last illness on October 6, 1934. 

Dr. Torkelson, called as a medical expert by the defendant, his qualications 
being admitted by counsel for the plaintiff, testified as follows: “Myocarditis is a 
weakening or degeneration of the heart muscles: and chronic myocarditis is a con- 
dition that extended over some period of time, probably several years. In common 
parlance it is what is known as heart disease. It is not a curable disease. And 
it usually terminates in the death of the individual. It becomes progressively worse 
until death. If a person, a woman approximately 57 or 58 years of age, had 
chronic myocarditis between September 27, 1934, and October 6, 1934, she had that 
condition on December 14, 1934.” Ed 

Dr. Emory, another expert, was called and testified on behalf of the plaintiff. 
His testimony was somewhat more favorable to the plaintiff than that of Dr. 
Torkelson, but it did not materially conflict with the testimony of Dr. Torkelson 
that chronic myocarditis was a disease that extended over a period of time. 

[13] We think this evidence clearly sufficient to establish the fact that the 
insured had a serious heart affliction on December 24, 1934, which ultimately 
resulted in her death. 

[14] The proof of death, which the plaintiff made and filed with the defendant 
to support the claim made under the policy, states the cause of death to be “Heart 
Attack.” Plaintiff also attached to such proof the certificate of Dr. McDonald, 
wherein the doctor certified the cause of death to be “Chronic Myocarditis and 
Acute Bronchitis.” It is the general rule that, when one makes proof of death 
under a claim for recovery on a life insurance policy, and adopts the certificate of 
death made by a physician, the statements contained in the physician’s certificate 
are sufficient to make a prima facie case against the beneficiary. Beard v. Roval 
Neighbors of America, 53 Or. 102, 99 P. 83, 19 ..R.A.(N.S.) 798, 17 Ann.Cas. 1199; 
Michalek v. Modern Brotherhood of America, 179 Iowa 33, 161 N.W. 125: Melton 
v. Royal Highlanders, 194 Iowa 352, 189 N.W. 787: Metropolitan Life Ins. Co. v 
Dabudka, 232 Mich. 36, 204 N.W. 771; Hicks v. Metropolitan Life Ins. Co., 1% 
Mo.App. 162, 190 S.W. 661; Kline v. Prudential Ins. Co., 221 N.Y. 449, 117 N.E 
942; Thornell v. Missouri State Life Ins. Co. (Tex.Com.App.) 249 S.W. 203; 
Eklund v. Metropolitan Life Ins. Co. (Utah) 57 P.(2d) 362: Kudla v. Prudential 
Ins. Co., 272 Mich. 555, 262 N.W. 407; Woods v. National Aid Life Ass’n (Mo. 
App.) 87 S.W.(2d) 698. ; 

Another matter that tends to strengthen the defense is that part of the physt- 
cian’s statement as to the cause of death, where, in the initial paragraph following 
the heading, it is stipulated by the parties to this controversy, that “It is hereby 
admitted and agreed that the certificate of Dr. H. J. McDonald shall be considered 
as part of the proof of death under Policy No. 35537596 in accordance with the 
conditions of said policy,” [Signed] “John Schroeder, Claimant.” Witness, “Tim 
J. Downey.” Then follows Dr. McDonald’s statement as to the cause of death as 
heretofore mentioned. Thus it will be seen that the plaintiff specifically agreed that 
the death certificate which gave heart affliction as the cause of death should be 
considered a part of the proof of death upon which plaintiff predicated his claim. 
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No attempt was made to impeach the statements contained in Dr. McDonald’s 
certificate of the cause of death, or otherwise overcome the prima facie case thereby 
made against the claim of the plaintiff. 

It appears to us that, in order to permit the plaintiff to recover here, it would 
be necessary to set aside and ignore the old rule heretofore referred to, which 
confines the power of courts to the function of construing contracts, not making new 
ones for the parties. Plaintiff has shown no right to recover under the contract as 
made, and we are not permitted to make a new one for him. 

The judgment is reversed and the cause remanded to the district court, with 
instruction to dismiss the action. 

Matthews, Stewart, and Anderson, JJ., concur. 

Sands, C. J., being absent, did not hear the argument and takes no part in the 
foregoing decision. 


PENN MUT. LIFE INS. CO. v. KELLEY et al. 
Supreme Court of New Hampshire. Hillsborough. Jan. 5, 1937. 


189 Atlantic Reporter 345. 
2, INCONTESTABILITY. 


Term “incontestable” in life policy means indisputable, and amounts to agree- 
ment by insurer that no objection shall be taken to defeat policy on death of insured. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
3. INCONTESTABILITY. 

Provision in life policy supplemental agreement for total disability benefits, 
that supplemental agreement should be deemed to include policy provision relating 
to incontestability, except as to any provisions relating to disability benefits, held 
to mean that supplemental agreement was incontestable except as to provisions 
relating to disability benefits which furnished grounds for defense. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4, REFORMATION. . ; 5 

Bill for reformation of life policy supplemental agreement for total disability 
benefits which was incontestable except as to provisions relating to disability benefits 
which furnished grounds for defense would be dismissed, where bill did not base 
its prayer on any provision relating to disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Exceptions from Superior Court, Hillsborough County; Young, Judge. 

Bill in equity by the Penn Mutual Life Insurance Company against James M. 
Kelley and another. Judgment for the plaintiff, and the defendants bring excep- 
tions. 

Exceptions sustained and bill dismissed. 


Bill in equity for the reformation of a policy of life insurance issued by the 
plaintiff to the defendant, James M. Kelley, hereinafter called the defendant, and a 
supplemental agreement attached thereto providing for the payment of total dis- 
ability benefits and waiver of premium; for an injunction restraining the defendants 
from bringing suit under said supplemental agreement; and for a judgment for the 
amount of benefits already paid thereunder. The plaintiff alleges that it was induced 
to enter into the supplemental agreement through the fraudulent representations 
of the defendant regarding his health. The defendants, while denying the allegation 
ot fraud, claim that the policy and the supplemental agreement are, by their terms, 
incontestable. The defendants also sought to have the plaintiff’s bill dismissed upon 
the ground that it has a complete and adequate remedy at law. 


_ The court (Young, J.) ruled “that the rights of the parties should be deter- 
mined in this action regardless of any remedy they or either of them might have 
at law” and the defendants excepted. Subject to the defendants’ exception the court 
also ruled “that the supplemental agreement is contestable.” The court also found 
that the defendant in his application for insurance falsely stated that he had never 
een treated or examined for diagnostic purposes by the X-ray and that he had 
never been treated for indigestion, biliousness, or appendicitis or other diseases of 
the stomach or intestines, whereas, in fact, he had received an X-ray examination 
Prior to the date of application, followed by a diagnosis of ulcer of the stomach; 
that these statements were warranties; and that, because they were false, the plain- 
tiff was entitled to cancel the supplemental agreement and to have the money paid 
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under the total and permanent disability provision returned. It was accordingly 
ordered that the supplemental agreement be canceled and that the plaintiff have 
judgment for $1,477.40. 

Other facts are stated in the opinion. 

Wyman, Starr, Booth, Wadleigh & Langdell, of Manchester (L. E. Wyman, 
of Manchester, orally), for plaintiff. 

Aloysius J. Connor, of Manchester, for defendants. 

BRANCH, Justice. 

Although the defendants still insist that the bill should be dismissed because the 
plaintiff has an adequate remedy at law, it was stated at the argument that both 
parties desired a decision upon the controlling question of substantive law here 
presented. We therefore proceed at once to a consideration of the question whether 
the supplemental agreement is now contestable. 

The provisions of the policy and supplemental agreement here involved read 
as follows: From the policy: “Incontestability. This policy shall be incontestable 
after it has been in force during the lifetime of the insured for a period of one year 
from its date of issue except for non-payment of premiums.” From the supplemental 
agreement: “This supplemental agreement shall be deemed to include the provisions 
of the policy relating to change of beneficiary, assignment, payment of premiums, 
grace in payment of premiums, reinstatement, incontestability, policy and applica- 
tion entire contract, alterations, age and suicide, except, (1) that the provision of 
the policy entitled Incontestability is hereby changed to read as follows :— ‘This 
policy shall be incontestable after it has been in force during the lifetime of the 
insured for a period of one year from its date of issue except for non-payment of 
premiums and except as to any provision relating to disability benefits contained in 
any supplemental agreement attached to this policy.’” Both the policy and the 
supplemental agreement had been in force more than two years when defendant’s 
claim for total disability was made under the latter and allowed by the plaintiff. In 
the light of the foregoing provisions the court made an unqualified ruling that “the 
supplemental agreement is contestable.” 

[1] Whatever may have been the thought in the mind of the draftsman of 
the supplemental agreement, his use of the above phraseology cannot be defended. 
Language better calculated to conceal the intended meaning could hardly be found. 
The argument of the plaintiff is, in effect, that the intended purpose and actual result 
of the “except” clause above quoted was to destroy completely the effect of the 
incontestability provision of the policy so far as the supplemental agreement was 
concerned, although it was definitely stated in the preceding line of the agreement 
that the incontestability provision was included therein. If it was, in fact, the 
purpose of the plaintiff to accomplish this result by adopting this form of words, 
it is difficult to avoid the conclusion that it intended to conceal its purpose and to 
deceive the policyholder. To say “this agreement shall be incontestable after one 
year except that it shall at all times be contestable for any cause” would have 
heen too crude to escape notice, but it is precisely the meaning which we are asked 
to give to the language of the supplemental agreement. Stated in another way, 
the plaintiff’s argument is that no effect is to be given to the statement that “this 
supplemental agreement to be deemed to include the provisions of the policy relating 
to * * * iNcontestability” because it is inconsistent with the “except” clause which 
immediately follows. The well-recognized rule of construction that all the language 
of a written instrument shall be given effect, if possible (Baldwin v. Hartford Fire 
Ins. Company, 60 N.H. 422, 425, 49 Am.Rep. 324) precludes the adoption of this 
argument. “A reasonable person in the position of the insured would have under- 
stood” (Watson v. Firemen’s Ins. Company, 83 N.H. 200, 202, 140 A. 169, 170) from 
the reference to the provision of the policy relating to incontestability that some 
measure of incontestability was provided in regard to the supplemental agreement. 
If it can be made effective for this purpose without nullifying the “except” clause, 
it must be so construed. We think that a reasonable construction of all the lan- 
guage of the supplemental agreement accomplishes this result. 

2] The case was argued by both parties largely upon the assumption that 
“incontestability” has reference only to a contest as to the initial validity or void- 
ability of the contract and not to defenses based upon a subsequent breach of the 
terms of the policy. This is not the true significance of the term. “The term 
incontestable, as so used, means indisputable, and amounts to an agreement by the 
insurer that no objection shall be taken to defeat the policy on the death ot the 
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insured.” 5 Cooley, Briefs on Insurance (2d Ed.) 4483. “It logically follows, 
therefore, that inasmuch as incontestability clauses are not against public policy, 
and are valid and enforceable, every defense within the terms of or covered by such 
clauses or which is not excepted therefrom is precluded if not taken advantage of 
before the clause becomes operative in favor of the assured.” 5 Joyce, Insurance, 
3733(b). For an exhaustive collection of the cases sustaining the conclusion above 
stated, see Indiana National Life Insurance Company v. McGinnis, 180 Ind. 9, 101 
N.E. 289, 45 L.R.A.(N.S.) 192. Assuming, then, the incontestability clause in the 
policy was specifically included in the supplemental agreement, and that its effect was 
to bar every defense not excluded therefrom unless invoked within one year, we 
come to the question, What defenses were excluded therefrom by the “except” 
clause; and specifically what meaning shall be attached to the words “except as 
to any provisions relating to disability benefits” ? 

[3] The “provisions” of the supplemental agreement relating to disability 
benefits specify a number of potentially important grounds of defense, among which 
are the following: (1) That the claimed disability had its inception after the 
insured became 61 years of age; (2) that the insured had entered military service in 
time of war; (3) that the disability of the insured was voluntarily inflicted; and 
(4) if the insured were a woman, that she had married. These and other defenses 
based upon the “provisions relating to disability benefits” are, we think, open to the 
plaintiff under the “except” clause. All other defenses not based upon “any pro- 
visions relating to disability benefits” are barred by the incontestability clause of 
the policy to which effect must be given. In short, we think that the “except” clause 
should be construed to read, “Except as to any provisions relating to disability 
benefits which furnish grounds for defense.” ‘Thus construed, all the language of 
the policy and the supplemental agreement is given effect. 

[4] From the foregoing discussion it follows that, inasmuch as the plaintiff does 
not base its present prayer for relief upon any of the provisions of the supplemental 
agreement relating to disability benefits, the defendants’ exceptions must be sus- 
tained and the plaintiff's bill dismissed. 

sill dismissed. 

Page, J., was absent; the others concurred. 


SKRIPKO v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. Dec. 28, 1936. 
292 New York Supplement 76. 
1. BURDEN OF PROOF. 

Plaintiff held not entitled to recover on industrial life policies where plaintiff 
failed to sustain burden of showing, as required by policies, that insured was in 
good health when policies issued and had not attended hospital and had not been 
attended by physician within two years for any serious disease or complaint. 

(For other cases, see Insurance, Dec. Dig. § 665]3].) 

2, PROOF OF CLAIM. 

Submission of affidavit held not compliance with binding terms of industrial 
life policies relating to proofs of claim. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

_ Action by Andrew Skripko, as administrator of the goods, chattels, and credits 
of Anna Skripko, deceased, against the John Hancock Mutual Life Insurance Com- 
pany. From a judgment for plaintiff and a purported order denying defendant’s 
motion to set aside the verdict and for a new trial, defendant appeals. 

Judgment reversed on the law and complaint dismissed, and appeal from 
purported order dismissed. 

Argued before Lazansky, P. J., and Hagarty, Carswell, Davis, and Taylor, JJ. 

Herbert F. Garrick, of New York City, for appellant. 

Myron J. Shon, of Yonkers (Morris Chachkes, of Yonkers, on the brief), for 
respondent. 

Per Curiam. 

In an action on two industrial life insurance policies, identical in terms, defend- 
ant appeals from a judgment for plaintiff. 

[1, 2] Judgment of the City Court of Yonkers reversed on the law and the 
complaint dismissed, with costs to the appellant. We are of opinion that the plaintiff 
tailed to sustain the burden of showing, as required by the policies, that the insured 
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was in good health when the policies issued and had not attended a hospital, and 
had not been attended by a physician, within two years before the policies issued, 
for any serious disease or complaint. Matejunas v. Prudential Ins. Co. of 
America, 244 App.Div. 802, 279 N.Y.S. 381. We are of opinion, also, that plaintiff 
failed to show compliance with the binding terms of the policies relating to proofs 
of claim to be submitted to defendant. Submission of an affidavit by the plaintiff did 
not constitute such compliance. We do not pass upon the question whether, in 
view of the identity of the interest of an administrator of the insured under a 
policy of the kind involved here with the interest of another person named as 
beneficiary, admissions made in proofs of claim submitted to the insurance com- 
pany by the beneficiary are prima facie proof against the administrator where he 
does not adopt or stand on such proofs. 

The appeal from an order denying appellant’s motion to set aside the verdict 
and for a new trial is dismissed; there is no such order in the record. 


SHUMOWAT v. METROPOLITAN LIFE INS. CO. 

Supreme Court, Appellate Division, Second Department. Dec. 28, 1936, 

292 New York Supplement 78. 
2. PROOF OF DEATH. 

Insurer he/d not liable on industrial life policies where affidavit purporting to 
be a proof of death was only a notice of death and as matter of law did not con- 
stitute performance of terms of policies in that respect. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

\ction by Eva Shumowat, as administratrix of the goods, chattels, and credits 
of Anna Maslowska, deceased, against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and new trial ordered. 

Argued before Lazansky, P. J., and Young, Carswell, Davis, and Taylor, JJ. 

Herbert F. Garrick, of New York City, for appellant. 

Myron J. Shon, of Yonkers, for respondent. 

Per Curiam. 

[1, 2] In an action on two industrial policies of life insurance, indentical in 
terms, judgment of the City Court of Yonkers in favor of plaintiff reversed on the 
law and the facts and a new trial ordered, with costs to appellant to abide the 
event. In our opinion (1) the verdict is against the weight of such evidence as 
was adduced as to whether the insured had received medical treatment for a 
serious disease or complaint within two years before the policies were issued, (2) 
the verdict is without support in the evidence in so far as it imports a waiver of the 
defense of previous rejection of the insured for insurance in respect of both the 
policies in suit, (3) the trial court erred in charging the jury that there is a pre- 
sumption of sound health of the insured, and (4) the affidavit purporting to be a 
proof of death was only a notice of death and, as matter of law, did not constitute 
performance of the terms of the policies in that respect. 


PODGORSKI v. PRUDENTIAL INS. CO. OF AMERICA. 

Supreme Court, Appellate Division, Fourth Department. Dec. 23, 1936. 

292 New York Supplement 370. 
PAYMENT OF PREMIUM. 

In action for double indemnity on life policy, jury’s finding that plaintiff deliv- 
ered to insurer’s agent certain checks as payment on future accruing premiums held 
against weight of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Action by Mary Podgorski, now Mary Nye, against the Prudential Insurance 
Company of America. From a judgment awarding plaintiff double indemnity on 
two life policies and from an order setting aside verdict of jury in part, defendant 
appeals. 

Judgment and order reversed on the law and the facts, and new trial granted. 

Argued before Sears, P. J., and Taylor, Thompson, Crosby, and Lewis, JJ. 

Alger A. Williams, of Buffalo, for appellant. 

Nevins & Nevins, of Olean (Henry P. Nevins, of Olean, of counsel), for 
respondent. 

Per Curiam. 
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The finding of the jury that the plaintiff delivered to the defendant’s agent 
Newman certain checks as payments on future accruing premiums is against the 
weight of the evidence in view of the letter of plaintiff to Newman dated .February 
14, 1933, and the testimony of the plaintiff and of Newman relating to Newman’s 
action. Further the plaintiff failed to procure payment of such future maturing 
premiums within the terms of the policy relating to the payment of premiums. 

Judgment and order reversed on the law and the facts and a new trial granted, 
with costs to the appellant to abide the event. All concur. 


KANE v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Term, Second Department. Oct. 21, 1932. 
292 New York Supplement 395. 
PROOFS OF DEATH. 

In administratrix’ action on intestate’s life policy, insurer’s motion to dismiss 
should have been granted, where administratrix did not rely upon answer to show 
that proofs of death were furnished, and offered no proof that administratrix 
complied with condition of policy, and there was no proof of waiver. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Action by Mary Kane, as administratrix of the goods, etc., of Thomas Kane, 
deceased, against the Metropolitan Life Insurance Company. From a judgment of 
the Appellate Division (240 App.Div. 910, 267 N.Y.S. 1008), which affirmed a judg- 
ment for plaintiff (143 Misc. 631, 256 N.Y.S. 917), defendant appeals. 

Reversed, and complaint dismissed. 

Irving A. Cook, of Brooklyn, for respondent. 

Tanner, Sillcocks & Friend, of New York City (Dean Potter, of New York 
City, on the brief), for appellant. 

Per Curiam. 

Judgment unanimously reversed upon the law, with $30 costs to appellant, and 
complaint dismissed, with appropriate costs in the court below. 

Respondent states in her brief that she is not relying upon the answer to show 
that proofs of death were furnished. The papers having been marked for identi- 
fication only and not having been received in evidence, plaintiff offered no proof 
that she complied with the condition of the policy, and defendant’s motion to dismiss 
should have been granted. There is no proof of waiver. No opinion. 


KATZ v. MASSACHUSETTS MUT. LIFE INS. CO. 
KATZ v. UNION CENTRAL LIFE INS. CO. 
Supreme Court, Appellate Division, Third Department. Jan. 14, 1937. 
292 New York Supplement 572. 
TOTAL DISABILITY. 

Evidence held to sustain judgments denying insured recovery for disability 
benefits under life policies, on ground insured was not totally and permanently 
disabled so as to prevent him from engaging in usual occupation or performing 
any work for which he was reasonably fitted. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Actions by Mayer Katz against the Massachusetts Mutual Life Insurance 
Company and against the Union Central Life Insurance Company. From judg- 
ments dismissing his complaints, the plaintiff appeals. 

Affirmed. 

Argued before Hill, P. J., and McNamee, Crapser, Bliss, and Heffernan, JJ. 

Wiess & Costa, of Monticello, for appellant. 

Watts, Oakes & Bright, of Middletown, for respondent. 

Per Curiam. 

Appeal from two judgments dismising plaintiff’s complaints. The Massa- 
chusetts Mutual Life Insurance Company issued two policies of insurance to the 
Plaintiff, and the Union Central Life Insurance Company issued one. All of the 
Policies contained a provision for the cessation of premium payments, and for 
Payments to the company by the insured, in case of permanent total disability. While 
the clauses in question in the policies of the respective companies are not identical ; 
they are of the same legal effect in so far as this appeal is concerned. The testi- 
mony relative to the pathological condition of the plaintiff and the permanency 
and degree of his disability was contradictory. The trial judge submitted to the 
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jury, and they answered in the negative, the following question: “Has the plaintiff 

since January 4th, 1935, been totally and permanently disabled so as to prevent him 

from engaging in his usual occupation or performing any work for which he js 

reasonably fitted?” There was evidence to justify the answer of the jury. 
Judgments unanimously affirmed, with one bill of costs. 


KNIGHT v. PILOT LIFE INS. CO. No. 741. 
Supreme Court of North Carolina. Jan. 6, 1937. 
189 Southeastern Reporter 121. 
1. EVIDENCE. 

In action on life policy, evidence held insufficient to warrant finding of duplica- 
tion of payments of premium for certain month so as to have kept policy in force 
until after time of cancellation for nonpayment. 

(For othgr cases, see Insurance, Dec. Dig. § 665[3].) 

2. PAYMENT OF PREMIUM. 

Provision in rider of life policy that nonpayment of installment when due, or 
within period of grace thereafter, automatically voids policy, held valid. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from Superior Court, Durham County; J. Paul Frizzelle, Judge. 

Action by Beulah Gallop Knight against the Pilot Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed. 

Civil action to recover on a policy of life insurance. 

Upon receipt in advance of the first annual premium of $91.40, the defendant, 
on February 25, 1931, issued to Thomas W. Knight a $5,000 life insurance policy, 
payable to his wife, the plaintiff, as beneficiary. 

Thereafter, in February, 1933, at the instance of the insured, a _ “monthly 
premium privilege” was made a part of said policy, by rider duly attached, and 
in which it provides: “Each annual premium may be paid in twelve (12) monthly 
installments of $8.10 each, due on the 25th day of each month. * * * Notice of 
any premium or installment due under this policy is hereby expressly waived. * * * 
Nonpayment of any installment when due, or within one month (not less than 
thirty-one days) thereafter, automatically voids this policy except as provided by 
the policy or by law.” 

It is admitted that all monthly premiums or installments were paid from Febru- 
ary 25, 1933, up to and including the one due August 25, 1934. None has been paid 
since this latter date. 

On November 5, 1934, the insured made application for reinstatement of the 
policy and executed a “Personal Health Certificate for Reinstatement of Lapsed 
Policy.” This application was declined and the insured notified November 14, 1934, 
that said policy had been canceled for nonpayment of premiums. The September 
installment tendered with this application was returned. The insured died February 
17, 1935. 

It is contended that the November (1933) installment was paid twice, first by 
the plaintiff on December 1, 1933, and again by her husband, out of loan on policy, 
either on December 22 or 29, without knowledge of plaintiff’s prior payment 
Plaintiff says that, if this duplicate payment were brought forward and applied 
to the installment due September 25, 1934, the policy would have been in force 
(counting the days of grace) at the time of its cancellation. This contention pre- 
vailed in the court below. 

From verdict and judgment for plaintiff, the defendant appeals, assigning 
errors. 

Smith, Wharton & Hudgins, of Greensboro, and Fuller, Reade & Fuller, of 
Durham, for appellant. 

Hedrick & Hall, of Durham, for appellee. 

Stacy, Chief Justice. 

[1] Was there a duplication of payment of the installment due November , 
1933? The question is answered in the negative by defendant’s cashier, Miss Rachel 
Mullen, whom plaintiff called as a witness. She says: “The paper handed me is 4 
check for $8.10 to cover the October 25, 1933, quarterly—monthly premium. It is 
dated December 1, 1933. * * * The receipt, marked ‘P. Ex. 17,’ for October, 1939, 


was the one given in exchange for that check.” There was no showing by the 
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plaintiff that the October installment was paid in any manner other than by this 
check dated December 1. The confusion seems to have arisen from the fact that 
the October payment was made after the due date of the November payment. It is 
conceded that plaintiff's husband paid the November installment in December 
out of a loan on the policy. As we understand the record, the evidence on the 
alleged duplication of payment is not sufficient to warrant a finding in plaintiff’s 
favor. 

[2] It is provided in the rider, attached to the policy at the instance of the 
insured and for his convenience, that the nonpayment of any installment when due, 
or within the period of grace thereafter, automatically voids the policy. Such 
provision is universally upheld. Clifton v. Ins. Co., 168 N.C. 499, 84 S.E. 817; 
Melvin v. Ins. Co., 150 N.C. 398, 64 S.E. 180, 134 Am.St.Rep. 943; Hayworth vy. Ins. 
Co., 190 N.C. 757, 130 S.E. 612. 

Speaking to a similar situation in Hay vy. People’s Mut. Benev. Ass’n, 143 
N.C. 256, 55 S.E. 623, 624, Clark, C. J., delivering the opinion of the court, very 
pertinently said: “It is always sad when one who has made payments on his policy 
deprives his family of expected protection by failure to pay at a critical time. 
But insurance is a business proposition, and no company could survive if the insured 
could default while in good health, but retain a right to pay up when impaired 
health gives warning. It is a warning of which the company also has a right to 
take notice, when asked to waive a forfeiture. It is the insured’s own fault when 
he does not make a payment as he contracted.” 

A careful perusal of the record leaves us with the impression that the demurrer 
to the evidence should have been sustained. 

Reversed. 

INMAN v. SOVEREIGN CAMP, W. O. W. No. 603. 
Supreme Court of North Carolina. Jan. 27, 1937. 
189 Southeastern Reporter 496. 
1. MATERIALITY. 


Life policy issued pursuant to applications by gassed war veteran, who told 
insurer’s agent that he had drawn disability allowance from United States govern- 
ment and had been treated for high blood pressure, held void, where agent in appli- 
cant’s presence answered questions as to prior disability compensation, treatment, 
and disease in negative, and applicant in agent’s presence and at his request signed 
application without reading or requesting agent to read it, notwithstanding repre- 
sentations were not fraudulent, since representations were “material” (C.S. § 6289; 
§ 6460 as amended by Pub.Laws 1927, c. 13, § 1). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2. KNOWLEDGE OF AGENT. 

Knowledge of insurer’s agent that representations, made in written application 
for life policy signed by applicant, were false, could not be imputed to insurer, 
since insurer had right to rely upon statements and representations contained in 
application. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


Appeal from Superior Court, Brunswick County; H. A. Grady, Judge. 

Action by Henry Blackwell Inman against the Sovereign Camp of the Woodmen 
of the World. From a judgment of dismissal, plaintiff appeals. 

\ffirmed. 

This is an action to recover on a certificate of insurance which was issued by 
the defendant on the life of Jesse L. Inman. The certificate was issued on October 
10, 1934. The insured died on May 12, 1935. The plaintiff is the beneficiary named 
in the certificate, which is for the sum of $1,000. 

The certificate was issued on the application of the insured, which is in writing 
and was signed by him. 

It is alleged in the answer of the defendant that certain false and fraudulent 
representations as to matters which were material to its issuance were made by the 
insured in his application for the certificate, and that under its provisions the certi- 
ficate was for that reason null and void at the date of its issuance. 

The plaintiff in his reply admits that the answers to certain questions contained 
in the application are false, but denies that they were fraudulent. He alleges that 
true answers were made by the insured to the questions addressed to him by the 
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agent for the defendant, who solicited the application, but that said agent, without 
the knowledge or procurernent of the insured, wrote the false answers appearing 
in the application. He admits that the insured signed his name to the application, 
but alleges that the insured did not read the application or request that it be read 
to him before he signed the same. 

The evidence at the trial tended to show that on or about October 10, 1934, 
D. M. Thompson, agent of the defendant, called at the home of Jesse L. Inman in 
Brunswick county, and there solicited him for an application to the defendant for 
insurance on his life; that the insured told the agent of the defendant that he wanted 
some insurance, but doubted whether he could get it; that in response to questions 
of the agent, the insured told him that he was gassed while serving as a soldier dur- 
ing the World War, that he had drawn disability allowance from the Government 
of the United States for some time, but was not then drawing such allowances, that 
within the past two or three years he had been attended by Dr. Sadler and Dr. Goley, 
who had treated him for high blood pressure, and that neither of said doctors was 
then attending him. The agent replied to the insured: “I think I can get you by, 
You don’t have to have a medical examination anyhow.” 

The evidence further tended to show that during the month of September, 
1931, the insured had been an inmate of hospitals for veterans of the World War 
at Columbia, S. C., and at Atlanta, Ga., where medical examinations were made 
of the insured, disclosing that he was then suffering with high blood pressure, 
and other physical ailments resulting from being gassed during the World War. 

After questioning the insured, the agent of the defendant, in his presence, 
wrote the answers to the questions appearing in the application at the time the 
application was received by the defendant at its home office in Omaha, Neb., and 
without reading the application to the insured, requested him to sign the 
application, which the insured did in his presence. ; 

The application as signed by the insured contains the following questions and 
answers: ; 

“2. Are you now or have you ever drawn disability compensation or pension? 
Answer, No.” s 

“6. Have you ever been under observation, care or treatment in any 
hospital, sanatorium, asylum or similar institution? Answer, No. 

“7. Have you within the past five years suffered any mental or bodily 
disease or infirmity? Answer, No. 

“8. Have you within the past five years consulted or »een attended by a 
physician for any disease or injury, or undergone any surgical operation? 
Answer, No.” . 

The certificate issued by the defendant on the application of the insured 
contains a provision as follows: “If any of the statements or declarations in the 
application for membership shall be found in any respect untrue, the certificate 
shall be null and void and of no effect, and all moneys which shall have been 
paid, and all rights and benefits which have accrued on account of the certi- 
ficate shall be absolutely forfeited without notice or service.” 

At the close of the evidence, the defendant moved for judgment as of 
nonsuit. The motion was allowed, and plaintiff duly excepted. 

From judgment dismissing the action, the plaintiff appealed to the Supreme 
Court, assigning error in the judgment. 

Robert W. Davis and S. B. Frink, both of Southport, for appellant. 

C. Ed. Taylor, of Southport, for appellee. 

Connor, Justice. 

[1] When the application, on which the certificate sued on in this action 
was issued, was received by the defendant at its home office in the City of 
Omaha, Neb., it contained representations as to matters other than the physical 
condition of the applicant. These representations were false. For that reason 
C.S. § 6460, as amended by Pub.Laws 1927, c. 13, § 1, if applicable to this case, 
is not determinative of the question presented by this appeal. 

The representations were material to the issuance of the certificate. Bryant 
v. Ins. Co., 147 N.C. 181, 60 S.E. 983. For that reason, notwithstanding the 
evidence for the plaintiff which tended to show that the representations, although 
false, were not fraudulent, under the provisions of C.S. § 6289 and of the cefti- 


ficate, the certificate is null and void and of no effect. There is therefore no 
error in the judgment dismissing the action. 
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{2} The knowledge which the evidence for the plaintiff tended to show the 
agent of the defendant who solicited the application had of the falsity of the 
representations contained in the application at the time it was signed by the 
applicant cannot be imputed to the defendant. Thompson v. Assurance Society, 
199 N.C. 59, 154 S.E. 21, 85 A.L.R. 739. The defendants had the right to rely, 
and did rely, upon the statements and representations contained in the applica- 
tion, which was in writing and signed by the applicant, at the time it was 
received at its home office. 

The applicant did not read the application or request that it be read to 
him, before he signed it. His failure to do either was not induced by any fraud 
on the part of the agent. When he signed the application, he knew that the 
agent had written answers to the questions contained in it. He represented to 
the defendant that these answers were true. 

There is no error in the judgment. It is affirmed. 

Clarkson, Justice (concurring). 

In Laughinghouse v. Insurance Co., 200 N.C. 434, 436, 157 S.E. 131, it is held 
that in the absence of fraud or collusion between the insured and the agent, 
the knowledge of the agent, when acting within the scope of the powers 
entrusted to him, will be imputed to the company, though the policy contains a 
stipulation to the contrary. Short v. LaFayette Ins. Co., 194 N.C. 649, 140 S.E. 
302; National Life Insurance Co. v. Grady, 185 N.C. 348, 117 S.E. 289; Colson v. 
Assurance Co., 207 N.C. 581, 178 S.E. 211; Smith vy. Insurance Co., 208 N.C. 99, 
102, 179 S.E. 457; Thompson y. Accident Association, 209 N.C. 678, 680, 184 
S.E. 695: Williams v. Ins. Co., 209 N.C. 765, 185 S.E. 21; Cox v. Assurance Society, 
209 N.C. 778, 185 S.E. 12. 

In the present case it seems that there was such fraud or collusion as to 
take this case out of the decisions above set forth. “I think I can get you by” 
is the agent’s language, not in his employer’s interest, but that of the assured, 
and the assured knew this betrayal of the employer. 


NATIONAL AID LIFE ASS’N v. GREGORY. No. 26925. 
Supreme Court of Oklahoma. Dec. 15, 1936. 
Rehearing Denied Jan. 5, 1937. 

63 Pacific Reporter (2d) 947. 


1. APPLICATION. 

eneficiary of certificate in mutual life insurance association is bound by condi- 
tions stated in application therefor and in by-laws of association, since application 
and by-laws are parts of insurance contract. 

(For other cases, see Insurance, Dec. Dig. §§ 715, 718.) 

2, GOOD HEALTH. 

Where life policy provided that it should not become effective until delivered 
to insured while he was in good health, insured’s illness at time policy was approved 
by insurer without knowledge thereof and insured’s death prior to mailing of policy 
rendered it ineffective. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Syllabus by the Court. 
__ 1. One who claims to be the beneficiary of an insurance certificate in a mutual 
life insurance association is bound by the conditions stated in the application for such 
certificate and in the by-laws of the association, for both the application and the 
by-laws are parts of the proposed contract of insurance. 

2. A provision in a life insurance policy that it shall not become effective until 
delivered into the manual possession of the insured while he is in good health ren- 
ders the policy ineffective where, without any knowledge of the fatal illness of the 
—. the association approves the policy, and mails it after the applicant’s 
eath. 

Appeal from District Court, Craig County; N. B. Johnson, Judge, 

Suit by Lillie Gregory against the National Aid Life Association, on a mutual 
benefit insurance certificate. Judgment for plaintiff, and defendant appeals. 


Reversed and remanded, with directions. 
W. H. Kornegay, of Vinita, and Snyder & Lybrand, of Oklahoma City, for 


plaintiff in error. 
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Jesse L. Ballard and T. A. Chandler, both of Vinita, for defendant in error. 

Per Curiam. 

The trial court, in rendering judgment against the association, made findings of 
fact, the essential portions of which are as follows: 

Emmette R. Gregory on August 2, 1934, made application through the associa- 
tion’s local agent at Vinita for membership and certificate of insurance in the 
National Aid Life Association, a mutual insurance company. At that time he was in 
good health, but, on August 9th, became ill for the first time in twenty years, was 
operated upon on August 11th for appendicitis, and, becoming infected, died at 1:40 
p. m., August 14, 1934, which was three or four hours before the certificate of 
insurance was mailed from the association’s office. The association had made an 
independent investigation, received a report thereof in usual course on August 13th, 
and the next day approved the application, before Mr. Gregory died. 

The court found that the mailing of the certificate was a waiver of the provi- 
sions of the by-laws, and that the parties intended the insurance to be effective when 
the application was accepted and the certificate issued. 

The association contends that the beneficiary of the certificate is bound by the 
conditions of the application, certificate, and by-laws, which provide in substance 
that “no liability is imposed upon the association and the certificate is not to become 
effective until it is accepted by the association and delivered into the manual posses- 
sion of the applicant while he is still in good health.” The beneficiary contends that 
these provisions were waived and that there was a constructive delivery before the 
death of the applicant. She urges also that the association confined itself to the 
single defense that the policy did not become effective because not delivered to the 
applicant. The answer of the association, however, pleaded the provisions here- 
inabove referred to, as well as the facts of the fatal illness and the mailing of the 
policy after death of the applicant. 

[1] Most of the facts were agreed to, except that the beneficiary contended the 
deceased was stricken suddenly ill on August 11th, whereas the association claimed 
he was stricken on the 9th. The court found the 9th to be the correct date. No 
contention was made that the application was accepted or approved prior to August 
10th. There is no evidence in the record to show that the association accepted or 
approved the application, or mailed the policy, other than subject to the conditions 
named therein. The policy, the application, and the by-laws, therefore, constitute the 
contract; and the intention of the parties, binding on the beneficiary, must be 
gathered from these instruments as a whole. Holford v. National Aid Life Associa- 
tion (Okl.Sup.) 58 P.(2d) 588 (not yet reported [in State report]); Home Aid 
Association v. Akers, 176 Okl. 561, 56 P.(2d) 770. 


Where an insurance company, with knowledge, gained through agents or other- 
wise, accepts and delivers a policy when the insured is not in as good health as 
at the time application was made, there may be a waiver of the conditions as to 
delivery, Clark v. National Aid Life Ass’n (Okl.Sup.) 57 P.(2d) 832 (not yet 
reported [in State report]). But there is no such waiver when it acts or delivers a 
policy without such knowledge, and the insured has knowledge of his serious change 
in health. In such case the company is protected against the change in condition 
arising between the date of application and the time of issuance and delivery. Mid- 
Continent Life Insurance Company v. House, 156 Okl. 285, 10 P.(2d) 718. 

It is proper for the parties to attach such conditions as they see fit to 
provide how and when the policy shall become effective, and, unless these con- 
ditions are complied with, no valid insurance contract is created. Illinois Life 


Ins. Co. v. Sharp, 176 Okl. 225, 54 P.(2d) 1048. 


That it is proper to inquire into the question of whether the applicant for 
insurance knows of his serious change in condition of health at the time of 
delivery of the policy is indicated by this court in United Benefit Life Ins. Co. v. 
Knapp, 175 Okl. 25, 51 P.(2d) 963, 966, where this court said: “We must inves- 
tigate the record on one question of fact: Was the policy delivered before he 
went to the hospital on July 21, 1931, or after? For the evidence is clear that 
after Elmo Knapp went to the hospital he must have known that he was suffer- 
ing from some serious disease, although, of course, he might not have known 
what it was.” 

[2] In this case, it is undisputed that the deceased was operated on for 
appendicitis on August 11th, and the action of the company on his application 
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was not taken until at least the 13th of the month. Even if it could be said 
that the certificate were delivered constructively when acted upon, it still had 
attached the condition that the health of the insured must then be good. 
Obviously, his health, to his knowledge, was then not as good as when applica- 
tion was made—a fact unknown to the association. The condition failed; hence 
the policy did not become effective. 

Moreover, before the policy was mailed, the applicant died. Cases are 
cited holding that where a policy, in some circumstances, is placed in the mail 
for delivery or in the hands of an agent for delivery before the death of the 
insured, the fact of his intervening death does not prevent a legal delivery from 
being made. But here, concededly, at the time of mailing, the applicant was! 
dead. The situation is not unlike the following: “The contention of appellant’s 
counsel is equivalent to asking the court to make a contract between the insur- 
ance company and a dead man. When George Ferguson Young died, the subject- 
matter of the contemplated contract and one of the parties to the negotiations 
passed out of existence. By virtue of the stipulations of the parties, and in 
view of the fact that- the company had no knowledge of the death of the 
applicant, the delivery of the policies to the person named as beneficairy theréin, 
was without any force or effect whatsoever.” Young y. Intersouthern Life Ins. 
Co., 74 Ind,App. 329, 128 N.E. 940, 941. 

And the same result is reached in the case of Bradley v. New York Life 
Insurance Co. (C.C.A.8th) 275 F. 657, 659. One of the points decided there was that 
there was no delivery of the policy. Said the court: 

“It must be conceded that there was no actual manual delivery of the policy 
to Bradley in his lifetime or good health, or at all. * * * 

“It is conceded that Bradley was in good health and an insurable risk when 
he made application for insurance, and that he continued so up to the morning 
of November 1, 1918, when he became fatally ill. There is no claim made that 
the policy was not delivered because Bradley was not in good health, but 
because he was dead..* * * No insurance was effected under the facts. 

We have examined the authorities cited by appellee, but none fit the facts 
in this case. On the other hand, they suggest the rules hereinabove referred 
to, which, we think, must govern in this case. The decision of the trial court 
is unsupported by the evidence and should have been for the association. Since, 
undoubtedly, the parties have produced all of the facts pertinent to the issue, 
this case should be reversed and remanded, with directions to enter judgment 
in favor of the association, defendant in the trial court. 

The Supreme Court acknowledges the aid of Attorneys Francis Stewart, 
Charles P. Gotwals, and L. W. Randolph in the preparation of this opinion. 
These attorneys constituted an advisory committee selected by the State Bar, 
appointed by the Judicial Council, and approved by the Supreme Court. After 
the analysis of law and facts was prepared by Mr. Stewart and approved by 
Mr. Gotwals and Mr. Randolph, the cause was assigned to a justice of this 
court for examination and report to the court. Thereafter, upon consideration 
by a majority of the court, this opinion was adopted. 

McNeill, C. J., and Busby, Phelps, Gibson, and Corn, JJ., concur. 


LOYAL PROTECTIVE INS. CO. et al. v. SHOEMAKER. No. 26406. 
Supreme Court of Oklahoma. Sept. 8, 1936. 
Rehearing Denied Jan. 9, 1937. 
63 Pacific Reporter (2d) 960. 
6. PREMIUM PAYMENT. 

In action on life policy wherein insurer relied on defense that policy had lapsed 
after last payment of quarterly premium and plaintiff asserted that last premium 
payment had been semiannual premium, failure of insurer to produce record of 
Premium held to have probative value as evidence to be added to evidence of 
plaintiff. 

_ (For other cases, see Insurance, Dec. Dig. § 665[3].) 
/, EVIDENCE. 

In action on life policy, evidence that last premium payment was semiannual 
Premium payment sufficient to keep policy in force until death of insured rather 
than quarterly payment as asserted by insurer held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 
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Syllabus by the Court. 

1. Fraudulent concealment constitutes an implied exception to the statute of 
limitations, and a party who wrongfully conceals material facts, and thereby pre- 
vents a discovery of his wrong, and the fact that a cause of action has accrued 
against him, is not allowed to take advantage of his own wrong by aid of the 
statute, the purpose of which is to prevent wrong and fraud. Mere failure to dis- 
close such material facts is not sufficient to prevent the running of the statute; 
but when there is something more than mere failure to disclose, when there is 
some actual artifice or some affirmative act of concealment, or some misrepresenta- 
tion which induces the other party to inaction, or to forego inquiry, the guilty 
party may not cover up the harm he has thus wrought, by aid of the statute of 
limitations. 

2. Where it is reasonably within the power of a party to offer evidence which 
would be decisive of the case, and he fails to offer such proof, the natural con- 
clusion is that the proof, if produced, would be unfavorable to him, and the jury 
is justified in acting upon that conclusion. 

3. Where it is apparent that a party has the power to produce evidence of a 
more explicit, direct, and satisfactory character than that which he does introduce 
and relies on, it may be presumed that if the more satisfactory evidence had been 
given it would have been detrimental to him and would have laid open deficiencies 
in, and objections to, his case which the more obscure and uncertain evidence did 
not disclose. 

Appeal from District Court, Creek County; J. Harvey Smith, Judge. 

Action on an insurance policy by Arthur Eugene Shoemaker against Loyal 
Protective Insurance Company and Ridgley Protective Association. Judgment tor 
plaintiff, and defendants appeal. 

Affirmed. 

Edwin A. Ellinghausen, of Sapulpa, for plaintiffs in error. 

Speakman & Speakman, of Sapulpa, for defendant in error. 

PHELPs, Justice. 

On September 26, 1917, Lem Shoemaker took out a mutual benefit accident 
policy with one of the defendant insurance companies, naming his son, the plain- 
tiff, as beneficiary. The insured died from an accident on September 9, 1921. The 
plaintiff immediately telegraphed the insurance company, and received reply to 
this effect: “We find that your father’s policy has not been in force since July 15, 
1921. Your father allowed the policy to lapse on that day by failing to pay the 
premium due.” 

The evidence reveals that the plaintiff, acting in reliance upon such representa- 
tion, pressed the matter no further, and it was not until 30 days prior to the filing 
of this suit, on May 9, 1932, while going through the contents of an old trunk in 
which some of his father’s effects had been stored, that he discovered certain 
written instruments which indicated that the policy had not lapsed when his father 
died. Those facts will be discussed when we reach that part of this opinion per- 
taining thereto. The plaintiff recovered a verdict and judgment on the policy, and 
the defendant appeals. : 

Defendant contends that the evidence was not sufficient to toll the statute of 
limitations. In support of the validity of the judgment, the plaintiff relies upon 
the rule that fraud of the defendant in concealing or misrepresenting facts neces- 
sary to maintenance of plaintiff's cause of action, overtly made and relied upon 
by plaintiff, will suspend the running of limitations until discovery of the fraud. 
Countering then to this argument, the defendant asserts that the means of dis- 
covering the fraud was always in the possession of plaintiff, in that plaintiff by a 
diligent search could have discovered the letter and receipt in his father’s effects 
at a much earlier date than he did discover them, and that therefore by plaintiff's 
own negligence in failing to discover this evidence he is estopped to contend that 
the defendant is estopped to claim the bar of the statute. 


[1-3] Under proper instructions, which are not questioned, the jury must have 
believed that there was an intentional misleading of the plaintiff, by the defendant's 
untrue representation in advising plaintiff that the policy had lapsed. Fraudulent 
concealment constitutes an implied exception to the statute of limitations, and a 
party who wrongfully conceals material facts, and thereby prevents a discovery 
of his wrong, and the fact that a cause of action has accrued against him, is not 
allowed to take advantage of his own wrong by pleading the statute, the purpose 
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of which is to prevent wrong and fraud. Mere failure to disclose such material 
facts is not sufficient to prevent the running of the statute; but when there is 
something more than mere failure to disclose, when there is some actual artifice 
or some affirmative act of concealment, or some misrepresentation which induces 
the other party to inaction, or to forego inquiry, the guilty party may not cover 
up the harm he has thus wrought, by aid of the statute of limitations. Waugh v. 
Guthrie Gas, Light, Fuel & Improvement Co., 37 Okl. 239, 131 P. 174, L.R.A. 
1917B, 1253; Brookshire v. Burkhart, 141 Okl. 1, 283 P. 571, 67 A.L.R. 1059. In 
discussing this distinction we said in Liberty Nat. Bank of Weatherford v. Lewis, 
172 Okl. 103, 44 P.(2d) 127, 129: “Had the bank and its representatives simply 
kept quiet about the matter, and had neither affirmed nor denied that the pay- 
ment had been received, it would probably not be a case of willful misleading, 
but when by its own fraudulent conduct the defendant contributed to the delay 
in the filing of this suit, it cannot be heard to say that said delay must bar the 
plaintiff's right of recovery.” The general principle running through these cases 
is that one may not take advantage of his own wrongful conduct. Though the 
plaintiff's own negligence will often bar his recovery, it will not usually do so 
if it is induced by the defendant, for in the latter case it is not the plaintiff's 
own negligence alone, but is a negligence born of the defendant’s active wrong, 
which incepted it. This principle is not restricted to the effect of fraud on the 
running of limitations, but is carried into all branches of the law where fraud 
touches. For instance, in Dusbabek v. Bowers, 173 Okl. 53, 43 P.(2d) 97, 47 
P.(2d) 141, it was held that the negligence of the signer of an instrument the 
execution of which had been induced by fraud, and which negligence was caused 
by the fraud, was not available as a legal weapon to the party guilty of the fraud. 
It is the same here, and in the cases cited supra. Conceding that the plaintiff was 
negligent, the inference was reasonable enough that the defendant itself wrong- 
fully caused such negligence, and it follows should not now be allowed to take 
advantage of it. 

Defendant also complains of the t::al court’s overruling its demurrers to the 
petition and the evidence, and refusal to direct a verdict in its favor. We have 
examined the petition; the trial court was correct in overruling it. The other 
assignments resolve themselves into the question of whether the evidence was 
sufficient to create an issue of fact, determinative of the case, and that question 
in turn depends entirely upon whether there is evidence to support the evident find- 
ing that the premium payment made by insured on March 15, 1921, covering the 
premium due on April 15, 1921, was a semiannual payment and not a quarterly 
payment. The insured having died on September 9, 1921, if the April 15th premium 
payment was for six months in advance then the policy was in force when insured 
died: On the other hand, there being no cash surrender value, extended insurance 
or grace period involved, if the April 15th premium was only a quarterly premium 
it carried the insurance no longer than July 15th, and the policy had lapsed prior 
to the death. The defendant’s contention is that the jury’s finding that this payment 
Was a semiannual premium payment, as distinguished from a quarterly premium 
payment, is based wholly on conjecture. 

The evidence on this issue is both direct and circumstantial. That for the 
plaintiff is almost entirely circumstantial. We review the evidence in its entirety, 
hoth pro and con: 

__ (a) The policy itself provided for quarterly premiums, due in advance on the 
I3th days of January, April, July, and October. 

(b) Found in deceased's effects, pinned together, were a letter from the defend- 
ant company and a premium receipt. The letter was undated, but was typewritten 
on the company’s stationery. Affixed thereto was the rubber stamp signature of 
the general manager, and the dictating initials of one proven to have been in charge 
ot such correspondence. The letter was addressed to the insured, and the body 
of it read: “We find that you have been paying your premiums six months in 
advance, and believe it is your wish to continue doing so. A great many of the 
Brothers find it still more convenient to pay by the year. A year’s premium on 
your policy is $24.00 and we believe you would be still better pleased to make the 
Payment annually.” 

The premium receipt read: “March 15, 1921. This is to advise you that the 
April 15th, 1921 premium on your policy has been paid and properly credited to 
you.” Plaintiff testified that the undated letter was received between November 
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26, 1920, and September 9, 1921, the date of insured’s death, and to facts in support 
thereof, and that it was found pinned to the April 15, 1921, receipt. 

(c) During all of this period the insured was earning a good income and was 
not beset with any heavy expenses. 

(d) Certain officials of the company testified by deposition that the records 
of the company revealed that the payment was on the quarterly premium due on 
April 15, 1921; that the policy lapsed on July 15, 1921; that because the April 15th 
receipt did not state otherwise, it meant that it was for a quarterly premium and 
not a semiannual premium. This was objected to, as not the best evidence. 

(e) The insurance company did not offer in evidence the actual record of 
the payment, although it was and is admitted by the company that it does have 
the actual record. And though plaintiff offered to vacate his judgment if the 
company at any time within 60 days thereafter should produce such record, show- 
ing the premium to have been for only the $6 quarterly premium, such record 
has never been produced. We list this as a part of the evidence, for reasons 
hereinafter discussed. 

There are cases where no one fact in evidence supports the finding made on 
a controverted question, yet in which the combined and cumulative effect of all 
the facts, considered circumstantially, lends to the finding more probability than 
would be deserved by any other hypothesis. In arriving at our opinion that this 
is an example of that kind of case, we have given the evidence careful considera- 
tion, and, it must be admitted, have been impressed with the fact that plaintiff's 
evidence is very meager. It is very probable that without the aid of the conclusion 
to be drawn from defendant’s failure to produce decisive evidence within its power 
to produce, the plaintiff's evidence would be insufficient to sustain the verdict. 

While we have no inclination to bolster beyond its deserts the evidence adduced 
by plaintiff, let us at least extend it the benefit of what logical force it does possess; 
a custom of doing business, between insured and defendant, consisting of mak- 
ing semiannual payments of premiums, is shown to have existed. The “premiums” 
(plural according to the letter) were being made by insured on the semiannual 
basis. At least two of these had therefore been made, covering a year. Since 
the letter was received after November 26, 1920, it had relation, in describing 
such custom, to some period of time not far from April 15, 1921, which was 
less than four months later. This does not prove that the premium payment 
made on March 15, 1921, for April 15, 1921 (one month in advance of the date 
upon which it had to be paid) was a six months’ premium payment, and we 
do not hold that it was direct evidence of that fact. In the absence of other 
evidence, it would not be enough. Viewed retrospectively, however, it did 
establish that a custom of doing business on the semiannual premium plan was 
in vogue between the parties at a time shortly before the April 15th payment 
was due. If as a physical fact the letter was found pinned to the April 15th 
receipt (which we must accept as true for present purposes), who can deny 
that this has at least circumstantial significance? We repeat, however, that 
if plaintiff’s recovery were based entirely on this, it would savor too much of 
the conjectural to affirm. 


[4] But there is much more in the case than that. There is a well-recognized 
rule of evidence, sanctioned by the experience and common sense of men, that 
the failure of a litigant to produce decisive evidence which it is within his power 
to produce, authorizes a conclusion (in many cases called a presumption) that 
the evidence if produced would have been unfavorable to such litigant. Saddler 
v. Watkins, 169 Okl. 279, 36 P.(2d) 760; Stricker v. Billingsley, 169 Okl. 145, 36 
P.(2d) 474; Atchison, T. & S. F. Ry. Co. v. Davis & Young, 26 Okl. 359, 109 
P. 551; Johns v. Edwards, 120 Okl. 85, 250 P. 1012. Here it is admitted that a 
payment of some amount was made, one month in advance, for the April 19, 
1921, premium. It is shown that there existed a business custom of paying 
semiannual premiums. Was the business custom followed in the particular 
instance?) Who knew? No one but the defendant, who admitted that it had 
the record which would have settled this all important question, which record 
would have affirmatively shown whether the payment was $6 or $12. Should 
we excuse the failure to produce this evidence as merely an oversight ot counsel, 
the fact still remains that plaintiff offered (in the light of the admission that 
the record existed) to vacate his judgment if at any time within 60 days the 
defendant should produce the record verifying the conclusions of the defendants 
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deposition witnesses. How easy it would have been to end this lawsuit by 
producing the admittedly existing record is self-evident. Certainly in the face 
of such an offer the defendant would not have failed to produce the record 
unless either (a) no such record existed, thus belying the testimony of the 
deposition witnesses, or (b) the record did in fact reflect that the premium 
payment was $12 for semiannual instead of quarterly payment. 

This court has taken the position that under circumstances such as these 
the failure to produce the evidence has the effect of probative value for the 
other side of the case. See authorities in Atchison, T. & S. F. Ry. Co. v. Davis 
& Young, 26 Okl. 359, 109 P. 551. It is said in 10 R.C.L. 889: “Where a party 
relies on parol evidence of a fact, instead of producing written evidence thereof 
in his possession, it ought to require much less evidence to defeat him than 
if he had no written evidence which he could have produced. And a weak case 
may be strongly corroborated by the opposite party’s failure to produce or 
account for documents that would remove all doubt.” It was within the power 
oi the defendant here to produce a document which would have removed all 
doubt. On this point 22 C. J. 115 sums up the prevailing rule in this language: 
“Where it is apparent that a party has the power to produce evidence of a 
more explicit, direct, and satisfactory character than that which he does intro- 
duce and relies on, it may be presumed that if the more satisfactory evidence 
had been given it would have been detrimental to him and would have laid open 
deficiences in, and objections to, his case which the more obscure and uncertain 
evidence did not disclose.” 

In Nichols, on Applied Evidence, this is said: “Where a party introduces 
weaker and less satisfactory evidence, the trial court may presume that the 
omitted evidence would be unfavorable.” If the failure to produce such evidence 
is unavoidable, it should create no impression unfavorable to the party at all. 
And no strong argument could logically be based on such omission if the 
failure to produce it is in truth and fact attributable to mere oversight. But 
where the real and best evidence does exist, and the party is given every oppor- 
tunity to produce it, and a reasonable time in which to do so, and still fails, the 
proper conclusion in the light of ordinary human experience is very evident. 

[5, 6] As stated above, such failure has a probative value as evidence itself, 
and it is to be added to the evidence of the opposite party. We think it is 
reasonable to say that the weight thereof, considered together with and added 
to such reasonable inferences as were deducible from the plaintiff’s evidence, 
not overlooking the cumulative and combined effect thereof, constituted on the 
whole a situation wherein the least that could be said is that the conclusions of 
reasonable men therefrom might differ, and therefore we hold that there was 
sufficient evidence to go to the jury on this question. 

It is also contended that the court erred in admitting the letter in evidence. 
In our judgment this assignment need not be discussed at length. It was above 
the rubber stamp signature of the manager, dictated by one whose duties were 
customarily those of handling the matters involved herein in the usual course 
of business, written on the stationery of the defendant company, and evidently 
received by the insured. See Globe Automatic Sprinkler Co. v. Braniff, 89 Okl. 
105, 214 P. 127. 

The judgment is affirmed. 

McNeill, C. J., Osborn, V. C. J., and Bayless and Welch, JJ., concur. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. ROBBINS. 
Nos. 24692, 24693. 
Supreme Court of Oklahoma. Dec. 22, 1936. 

Rehearing Denied Jan. 19, 1937. 

64 Pacific Reporter (2d) 273. 
1. TOTAL DISABILITY. 
_ As respects direction of verdict, fact that insured washed barrels for thirteen 
hours after doing no work for nearly six months held not to conclusively show that 
insured, who died about eleven months later without again working, was not at time 
of doing work wholly disabled within meaning of group policies providing for 
disability benefits if insured became wholly disabled and presumably prevented 
thereby from engaging in any occupation, since words “wholly disabled” did not 
mean absolute physical inability to perform any labor. 
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“Total disability,” under the provisions of an accident insurance policy, 
does not mean absolute physical inability on part of insured to transact any 
kind of business pertaining to his occupation, and it exists, though insured 
may be able to perform a few occasional or trivial acts relating thereto, if 
he is not able to do any substantial portion of work connected with his 
occupation. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
4. WAIVER. 

Insurer, by stating in letter that there was no basis for disability claim because 
insured did not become disabled while still insured under group policy, waived policy 
requirement as to proof of disability. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 
Syllabus by the Court. 


1. Under an insurance policy providing for payment to the insured the full 
amount of the insurance in the event that the insured shall, while the policy is in 
force, become wholly disabled by bodily injury or disease and will be wholly and 
presumably permanently prevented thereby for life from pursuing any and all 
gainful occupations, the words “wholly disabled” do not mean absolute physical 
inability on the part of the insured to perform any labor whatever. It may exist 
though the insured may be able to occasionally perform light labor for a few 
hours, if he is not able to do any substantial labor during a substantial part of the 
time of the alleged continuance of the disability. The fact that the insured worked 
as much as thirteen hours during a period of sixteen months next preceding his 
death does not conclusively prove that the insured was not wholly and presumably 
permanently disabled. 


2. Where a part of the answer of a witness to a question propounded to him is 
proper and a part thereof improper, a motion to strike the entire answer is not 
well taken. 


Appeal from District Court, Payne County; Freeman E. Miller, Judge. 

Two actions by Mary S. Robbins against the Equitable Life Assurance Society 
of the United States. Judgments for plaintiff, and defendant lodged separate appeals, 
which were consolidated. 

Judgment in each case affirmed. 

Snyder, Owen & Lybrand, of Oklahoma City, for plaintiff in error. 

Leon J. York, of Stillwater, and Walter Mathews, of Cushing, for defendant 
in error. 

Rimey, Justice. 


On July 2, 1932, Mary S. Robbins instituted two separate actions in the district 
court of Payne county against the Equitable Life Assurance Society of the United 
States, wherein she sought recovery under two certificates of insurance. There was 
no consolidation of these cases in the trial court, but the parties admitted that the 
evidence would be substantially the same in both cases, and by agreement they were 
tried together. Separate verdicts were returned in favor of plaintiff. Judgments 
were entered accordingly, and defendant lodged separate appeals. The questions of 
fact and law involved are substantially the same, and the causes were consolidated 
by this court. 

Hereinafter the parties will be referred to as in the trial court. 

The defendant issued two policies of group insurance to the Shaffer Oil & 
Refining Company, which afterwards became the Deep Rock Oil Corporation. 
whereby it insured employees of said company against death or permanent disability 
under conditions set out in the policies. 

Tt also issued individual certificates under each of said policies to George N. 
Robbins, an employee of said company. 


The master or group policies were of two types, one noncontributing, where the 
entire cost of insurance was paid by the employer, the other a “contributing” policy 
under which the participating employees paid a part of the premium. ; 

The noncontributing policy was for the principal sum of $1,000, with a provision 
for increase of $250 per vear for a certain number of vears the employee 
remained in the service of the employer, and ceased immediately upon the 
termination of that relationship, except in case the insured employee while s° 
employed, and before attaining the age of sixty years, should become wholly 
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disabled by reason of bodily injury or disease, and presumably prevented 
thereby from thereafter pursuing all gainful occupations, in which event, 
upon proof thereof as provided in the policy, the defendant agreed to pay, six 
months after such proof, the full amount of insurance either in a single payment 
or in monthly installments. 

Under the contributing policy the insurance did not cease upon the termina- 
tion of the relationship of employer and employee, but remained in force for a 
period of 31 days thereafter with the further provision that the employee might 
during said period convert the policy to any form of policy issued by the insurer, 
except term insurance, without medical examination, and by payment of the 
usual premiums for the policy selected as applicable at the then attained age of 
the insured. This policy also contained the same provision as the contributing 
policy with certain exceptions relative to total permanent disability. 

These actions were commenced by plaintiff as beneficiary under provisions 
of the policies that: “Any disability installments remaining unpaid at the death 
of the employee shall be payable as they become due to the beneficiary, with the 
right to commute at 344% per annum.” 

It is conceded that if plaintiff was entitled to recover under said policies, the 
amount payable under the noncontributing policy was $1250, and under the con- 
tributing policy, $2,000.00. 

These verdicts and judgments were in these amounts respectively. 

Plaintiff in her petitions alleged that on or about December 27, 1930, said 
George N. Robbins, while in the employ of the Deep Rock Oil Corporation, 
sustained a personal injury to his back and neck, and as a result thereof, on or 
about July 1, 1931, became wholly and permanently disabled from ever engaging 
in any occupation or performing any work for compensation or financial value. 
That thereafter and on May 31, 1932, the said George N. Robbins departed this 
life. Plaintiff then pleaded the beforementioned policies of insurance and the 
individual certificates issued thereunder, and that plaintiff was the beneficiary 
named in said certificates and was entitled to the sums therein set forth; that 
payment had been demanded of and refused by the defendant, and prayed judg- 
ment of the court. After demurrers were filed and overruled, the defendant 
answered denying generally the allegations of the plaintiff’s petition, admitting 
the issuance of the master policies of insurance and the individual certificates 
thereunder, and specifically denying liability on the ground that the said George 
N. Robbins had, on June 3, 1931, ceased to be an employee of the employer, named 
in said group policies of insurance, and that thereby said certificates ceased and 
terminated. The defendant further admitted the provisions of each certificate 
relative to payment in case of permanent total disability, but denied that the said 
George N. Robbins had during his lifetime, and the effective period of said cer- 
tificates, sustained any disability under said provisions. Further pleaded the clauses 
contained in the master policies providing the manner which the insurance there- 
under should terminate, and also alleged failure upon the part of the plaintiff 
to give notice as required by the certificates. Replies were in the nature of general 
denials, 

The policies sued upon were issued about January 1, 1930. 

_ The policies contained a provision: “In the event that any employee while 
insured under the aforesaid policy and before attaining the age of 60 becomes 
totally and permanently disabled by bodily injury or disease and will thereby 
Presumably be continuously prevented for life from engaging in any occupation 
or performing any work for compensation or financial value, upon due receipt of 
due proof of such disability before the expiration of the year from the date of 
Its commencement, the Society will, in termination of all insurance, of such 
employee under the policy, pay equal monthly disability installments, the number 
and amount of which shall be determined by the table of installments below.” 

_ Under said table the $2,000 policy called for 40 installments of $52.50, each. A 
like provision was contained in the noncontributing policy, which provided for five 
installments of $212 for each $1,000 insurance proceeds. 

The employment of Robbins by the Deep Rock Oil Company terminated June 3, 
1931. He died about May 3, 1932. 

The principal question was whether the insured became totally and permanently 
disabled by bodily injury or disease under the policies. 
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It is contended by defendant that both the pleadings and testimony show clearly 
that Robbins was not an employee of the company after June 3, 1931; that on said 
date he was able-bodied and had done his regular work; that he did not become 
totally disabled while an employee of the company, nor for a long time thereafter; 
and therefore there was no issue of fact for the jury; and that the court erred 
(a) in not sustaining defendant’s demurrer to plaintiff's petition, (b) in not sus- 
taining defendant’s demurrer to plaintiff's evidence, and (c) in not sustaining 
defendant’s request for a directed verdict for defendant. 

That Robbins’ employment terminated June 3, 1931, is not questioned. 

The issue as to whether he had become totally permanently disabled within 
the meaning of the policies, and before his employment had terminated, was sub- 
mitted to the jury under appropriate instructions, and the jury by the verdicts 
found that he had become so disabled. 

[1] The question then is whether there is any evidence reasonably tending to 
support the verdicts of the jury on this issue. 

There is such evidence. The uncontroverted evidence is that insured worked 
for the company to December 27, 1930, except for a few days. in November of 
that year; that he was unable to perform any work from December 27, 1930, to 
June 2, 1931; that the Oil & Refining Company carried him as an employee during 
all that time as it had a right to do under the policies; that he returned to work 
on June 2, 1931, and worked eight hours that day. He also worked until 1:18 p, m 
of the next day, at which time he was laid off, or discharged, or quit work. That 
he was unable to perform any labor thereafter until he died about May 3, 1932. 
There is no substantial conflict in the evidence as to his disability during all that 
time except as to the thirteen hours he worked June 2, and 3. There is some 
contention as to whether his disability was the result qf a personal injury, or of 
sickness. That we deem immaterial under the terms of the policies. It is true 
that plaintiff alleged a personal injury, and the evidence shows that insured was 
drawing benefits from another association of which he was a member, and that 
the benefits were claimed for sickness rather than accidental injury, and that the 
by-laws of that association provided for payment of benefits for sickness of $2.50 
per day, while for accidental injury only $1. 

There was some evidence of a personal injury, as testified to by Dr. Elliott, 
a chiropractic doctor. There was also some evidence that he was suffering from 
sickness. But whether either or both is immaterial if he was in fact totally and 
permanently disabled. Nor would the fact that he might have been paid benefits 
by another association for sickness when he was entitled to benefits for injury only 
be mateérial. 


The record shows that Mr. Robbins returned to work June 2, 1931, and worked 
that day and the next day until 1:18 p. m. There is some controversy whether he 
returned to work voluntarily or was ordered or directed by his employer to return 
to work. But that we also consider immaterial. His work was apparently satis- 
factory, and it is almost entirely upon this thirteen hours’ work that defendant 
relies to show conclusively that Mr. Robbins was “able-bodied,” and was not totally 
disabled. But it must be borne in mind that for nearly six months prior thereto 
and thereafter until the day of his death insured was not able to do any work. 
We cannot say as a matter of law that the evidence showed conclusively that 
insured was not totally disabled within the meaning of the policy at and prior to 
June 3, 1931, or that his disability was not permanent. 


In Ozark Mutual Life Ass’n v. Winchester, 116 Okl. 116, 243, P. 735, it is held: 
“ ‘Total disability,’ under the provisions of an accident insurance policy, does not 
mean absolute phy sical inability on the part of the insured to transact any kind of 
business pertaining to his occupation. It exists, though the insured may be able to 
perform a few occasional or trivial acts relating thereto, if he is not able to do any 
substantial portion of the work connected with his occupation.” 

The true test of total disability is whether the earning power of the insured 
is destroyed. Wall v. Continental Cas. Co., 111 Mo.App. 504, 86 S.W. 491. 

This is true because the only purpose of insurance against total disability 1s 
to protect the insured against loss of his earning power. It is in comparatively few 
cases of disability that the insured is not able to perform labor of some kind. In 
many cases of sickness extending over a long period of time there will be some 
days when the patient will be able to perform some labor, for a few hours, and 
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in many cases he will think himself able to return to work, but when the effort 
is made finds that he is not able to continue with the work. 

If the condition of the insured, prior to June 2 and 3, 1931, was such that 
his earning capacity was wholly destroyed, in substance, then, notwithstanding 
the fact that he did work thirteen hours after which he was unable to perform 
any labor until his death, some eleven months thereafter, he was to all intents 
and purposes wholly and permanently disabled within the meaning of the 
policies. 

In this case, for the purpose of collecting premiums on the policy, defendant 
was willing to consider and treat the insured as employed within the meaning 
of the policies. Though he did no work for nearly six months, but because he 
was able to do light work (washing barrels) for thirteen hours, defendant says 
it conclusively shows that he had become an able-bodied man. We cannot agree 
with such narrow construction of the contract. 

There was no error in refusing to sustain the demurrer to plaintiff's evidence, 
nor in refusing a directed verdict. 

It is contended that the court erred in instruction No. 5, relative to the 
meaning of the words “total disability” used in the policies. But the instruction 
given is in conformity with the views herein expressed and has the approval of 
this court in Continental Cas. Co. v. Wynne, 36 Okl. 325, 129 P. 16, and Ozark 
Mut. Life Ass’n v. Winchester, supra. 

Defendant seeks to distinguish those cases because of the addition in the 
policies here sued upon of the words “presumably permanently prevented thereby 
from pursuing any and all gainful occupation.” 

We cannot see wherein these words add anything to or extend the meaning 
of the words “wholly disabled.” The office of the added words is to require 
proof, not only that the insured had become “wholly disabled,” but that he would 
presumably be wholly and permanently prevented thereby from pursuing any 
and all gainful occupations. That is to say, to require proof that the nature of 
the disability, whether caused by sickness or injury (or both), was such as to 
raise a presumption that the disability would be permanent. 

[2] Complaint is made of the admission of improper evidence. The only 
matter complained of is where the plaintiff testified: 

“Q. During the time from the time, he—from December 27th, 1930, up until 
the time of his death did he perform any work? A. Nothing only when he went 
back to try to work and he knew he wasn’t able— 

“By Mr. Owens: Move to strike that out— 

“By Mr. Mathews: Yes it should be.” 


The court denied the motion and properly so. That part of her answer 
where witness said, “When he went back to try to work and he knew he wasn’t 
able,” was objectionable; but the motion was not directed to that part of the 
answer, but the answer as a whole. It is clear where a part of the answer to 
a question is proper and admissible, and a part not, a motion to strike the entire 
answer is not good. 


[3] The argument is not directed to the ruling of the court but to the lan- 
guage used by the court wherein he said: “By the Court: Well now we are not 
trying a criminal case, or anything like that and the court is not going to stop 
and strike out a word or two in a civil case of this importance.” The remark 
was uncalled for and by no means proper, but we do not think it so prejudicial 
as to requiré a reversal. 

The same may be said of other remarks by the court. While they may 
be improper and uncalled for, they are not of such nature as to improperly 
influence or prejudice the jury. 

[4] Finally, it is asserted that the policy called for and required proof of 
disability before the expiration of one year from the date of the commence- 
ment and that no such proof was given. The proof was clearly waived on 
March 17, 1932, counsel for plaintiff wrote defendant to the effect that the insured 
had suffered total disability within the meaning of the policy and requested 
forms for proof thereof, or that defendant suggest the form of proof required. 
And on June 20, defendant wrote to counsel for plaintiff : 

“* * * The disability clause in this certificate provides for the payment of 
benefits in the event that the insured becomes totally and permanently disabled 
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as further defined in the certificate while insured under the policy and before 
attaining age 60. 

“The circumstances in this case did not indicate that this insured became 
totally and permanently disabled while insured under the policy. Therefore, 
there was no basis for a claim.” 

There is no merit in this contention. New York Life Ins. Co. v. Razzook 
(Okl. Sup.) 61 P.(2d) 686, decided Oct 20, 1936. 

Judgment in each case is affirmed. 

McNiell, C. J., Osborn, V. C. J., and Bayless, Phelps, Corn, and Gibson, JJ, 
concur. 


HOME STATE LIFE INS. CO. v. JENNINGS. No. 24973. 
Supreme Court of Oklahoma. Jan. 19, 1937. 
64 Pacific Reporter (2d) 304. 
3. GOOD HEALTH. 


Provision of policy requiring that insured be in “good health” on date of issu- 
ance or reinstatement requires that insured must have no grave, important, or serious 
disease and be free from any ailment that seriously affects general soundness. or 


healthfulness of system, but mere temporary indisposition which does not tend to 
weaken or undermine constitution does not render policy void. 


(For other cases, see Insurance, Dec. Dig. §§ 136 [4], 365[2].) 
4. KNOWLEDGE. 

Under life policy which was issued without medical examination containing 
provision that insurer assumed no obligation under original policy or after rein- 
statement thereof unless insured was in sound health, insurer held entitled to avoid 
liability on proof that on date of reinstatement insured was seriously afflicted with 
fatal disease which continued uninterruptedly and in due course caused death of 
insured, without proof that insured knew that he was seriously afflicted with such 


disease on date of reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 
5. KNOWLEDGE. 

In action on life policy providing for reinstatement after lapse for nonpayment 
of premium provided that insured was in good health on date thereof, instruction 
requiring insurer to prove that insured knew he was seriously afflicted with fatal 
disease.on date of reinstatement of policy as well as fact insured was afflicted with 
such disease held reversible error. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Syllabus by the Court. 

1. In an action properly tried to a jury, each party is entitled to have his theory 
submitted to the jury upon proper instructions, if there is any evidence to sustain it. 

2. It is reversible error to refuse to submit a theory of defense in a separate 
instruction unless it clearly appears from all the instructions given that the particular 
theory of defense was fully and fairly submitted in the various instructions given. 

3. When a policy of life insurance, issued without medical examination, contains 
the provision that “no obligation is assumed by the company unless on said date 
the insured is in sound health,” and after lapsation for nonpayment of premium 1s 
reinstated, “provided the insured is in good health on this date,” the insurer may 
avoid liability upon proof that upon date of reinstatement the insured was then 
seriously afflicted with a fatal malady which continued uninterruptedly and in due 
course of the disease caused the death of the insured. The insurer is not required 
to go further and establish that the insured on date of reinstatement knew that he 
was seriously afflicted with such fatal malady. 

4. The instructions of the court are erroneous when in such a case they not only 
require the defendant to prove that the insured on date of reinstatement was serious- 
ly afflicted with a fatal malady, but also require the defendant to prove that on that 
date the insured knew he was so seriously afflicted with such fatal malady. 

Appeal from County Court, Ottawa County: John H. Venable, Judge. | 

Action by Mrs. Grace Jennings against the Home State Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded for new trial. 





1937 


efore 


came 
fore, 


Zz00k 


Lee 


1ssu- 
TIOUs 


S$ or 
nd to 


ining 
rein- 
avoid 
with 
h of 
such 


Life] Home State Life Ins. Co. v. Jennings 1273 


Biddison, Campbell, Biddison & Cantrell and Harry Campbell, Jr., all of 
Tulsa, for plaintiff in error. 

Commons & Chandler, of Miami, for defendant in error. 

WELCH, Justice. 

Plaintiff, Mrs. Grace Jennings, sued on a policy of life insurance issued to her 
husband, Charles H. Jennings, in his lifetime. 

The policy was originally issued on November 16, 1931, and contained this pro- 
vision: “No obligation is assumed by the company * * * unless on said date the 
insured is * * * in sound health.” 

The policy thereafter lapsed for nonpayment of premium and was revived and 


reinstated on March 7, 1932, as shown by indorsement on policy. That indorsement 


provided, among other things, that the policy was reinstated, “provided the insured 
is * * * in good health on this date.” 

The insured died August 8, 1932, of pulmonary tuberculosis following an illness 
of at least some months. The exact duration of his illness was one of the disputed 
facts in the trial. ae 

The defendant company in its answer, among other defenses, alleged that on the 
date the policy was issued, and later on March 7th, 1932, when the policy was 
reinstated, that in truth and in fact the insured was not then in good health, but, 
upon the contrary, was then afflicted with the disease of which he subsequently died. 
This, as well as all other defenses, was denied by plaintiff’s reply. 

On trial there was verdict and judgment for plaintiff. 

The defendant properly excepted to the court’s instructions and made proper 


request for specific instructions, and now urges, among other assignments of error, 
that the issue of the good health of the insured was not properly submitted to the 
jury. 

We observe nothing improper in the above-quoted provisions of the insurance 
policy and the reinstatement indorsement, and the defendant has the right to rely 
upon such provisions. The contrary is not here contended. It is the general rule 
that the purpose of a contract of insurance is to insure against future contingencies, 
and certainly the parties by express agreement may except from the operation of 
the policy, present existing conditions, or by policy provisions may avoid liability 
for results following then existing conditions. We applied these principles in Atlas 
Life Insurance Company v. Zellner, 173 Okl. 254, 47 P.(2d) 151. 

When the issue was joined upon the question of the good health of the insured 
on the date of reinstatement of the policy on March 7, 1932, both parties were entit- 
led to have that issue of fact presented to the jury for determination. 

The trial court in instructions Nos. 5, 6, 7 and 7%4 advised the jury as to the 

right of the defendant insurance company to a verdict if the insured had willfully 
and intentionally made false and fraudulent representations in his application for 
the insurance or in the application to revive and reinstate the policy after the same 
had lapsed. These instructions were proper upon one of the defenses included in the 
answer, which defense specifically alleged certain false representations made by the 
insured in those applications, but these instructions did not relate to the defense 
asserted upon the above-quoted provision of the insurance policy itself and of the 
reinstatement indorsement . 
_ In instruction No. 8 the trial court advised the jury, in substance, that if the 
insured was not in sound health and good physical condition, and if he had knowl- 
edge of such facts, that then and in that event the defendant should recover. That 
Instruction was in some measure a repetition of the preceding instructions. This 
is true because, if the insured then was afflicted with tuberculosis and had knowl- 
edge of that fact, then he would not be justified in asserting in his applications 
that he was in good health and not suffering from any ailment or disease. But it 
cannot be said that this instruction submits to the jury the issue of fact as to the act- 
ual health condition of the insured on the date the policy was issued or thereafter 
reinstated. That instruction relates directly to the insured’s knowledge as to his 
health condition, not directly to the actual fact itself of his health condition. The 
quoted stipulation in the policy and reinstatement requires that the insured be in 
good healh, not that so far as he knows he is in good health. 

_[l, 2] No instruction whatever was given directing the jury to determine as 
a tact whether on the date of the policy or reinstatement the insured was then 
in good health, or in sound health, although both parties offered evidence upon 
that point, and the defendant in due time expressly requested an instruction submit- 
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ting that question, and properly excepted to the action of the trial court in giving 
instruction No, 8, and in refusing the instruction requested by the defendant com- 
pany. 

It cannot be doubted that defendant was entitled to assert this defense, and 
when both parties presented evidence upon the matter defendant was entitled to an 
instruction submitting the issue of fact to the jury. 

It was defendant’s theory, as stated in the answer, that no liability arose on the 
policy by reason of the provisions of the policy and reinstatement, and a party is 
always entitled to an instruction submitting his theory, when that theory is sup- 
ported by competent evidence. 

The defendant here insists that the evidence on this point was such as to entitle 
defendant to an instructed verdict, but the record indicates that the case was largely 
tried by the plaintiff upon the same theory, upon which the trial court instructed 
the jury, that is, that the controlling point upon this issue of fact was the insured’s 
knowledge of his health condition, rather than the actual fact of his health condi- 
tion. From the entire record we feel that the cause should be reversed, not with 
directions to render judgment for the defendant, but with directions to grant a new 
trial and properly submit the issue of fact to the jury for determination upon all 
of the evidence. 

In this case it seems there was some confusion of the rules of law applicable 
to two separate defenses; one, the defense based upon alleged willfully false 
representations in the applications, and, two, the defense based upon a provision 
in the policy and reinstatement indorsement, in substance, that liability was contin- 
gent upon the then good health of the insured. While these two defenses are often 
made in the same case, they are separate defenses and issues of fact upon each 
defense must be properly submitted to the jury. 

The plaintiff relies upon Mid-Continent Life Insurance Company v. House, 156 
Okl. 285, 10 P.(2d) 718, 722. Plaintiff cites no other decision of this court, and 
urges that the House Case requires a different conclusion here. We do not so con- 
strue that former decision. In this case there was no medical examination, and the 
policy was issued in the first instance and thereafter reinstated upon the agreed con- 
dition and provision as to the then good health of the insured. 

While in the House Case prominence was given to the fact that there was a 

medical examination by the company, that the policy was issued upon that examina- 
tion, and so it was reasoned that a similar provision in the policy itself as to good 
health was inserted to protect the insurance company from any change in the 
health condition of the insured between the examination and the delivery of the 
policy. Some of the reasoning of the court’s opinion in the House Case is addressed 
to the application and to the representation therein contained as to the applicant's 
health. However, there is nothing in that opinion designed to destroy the right of 
the insurance company to rely upon the defense, which the defendant in this case 
presents upon the quoted provision as to its liability. And the rules of law stated 
in the syllabus in that case are not contrary to our conclusion here. Paragraph | 
of the syllabus in the House Case refers to the application for insurance and to 
the protective feature to the company of the good health provision in the policy. 
Paragraphs 2 and 3 state rules applicable to the case at bar in the following lan- 
guage : 
, “Whether a person is in good health as that term is used in its ordinary mean- 
ing at the time of the delivery of an insurance policy must depend upon the facts 
and circumstances of each given case, and cannot be determined by any general 
rule. Such questions are for the determination of a jury or the court sitting as a 
jury as the trier of the facts. 

“When a life insurance policy containing such a provision as set forth in 
paragraph 1 of the syllabus has been delivered and the first premium paid, the 
burden of proof is upon the defendant insurance company to prove that the policy 
was delivered while the insured was not in good health.” 

Thus it is ruled in the House Case that upon the defense in the case at bar the 
burden of proof is upon the insurance company to prove that the insured was not 
in good health, and that such question is for the determination of the jury, yet 
in the case at bar the defendant company was denied a determination of this issue 
of fact by the jury, by reason of the failure of the trial court to properly submit 
the question to the jury. 

In the House Case there was no indicated intention to overrule Sovereign 


Lift 


Can 
nize 
visi 
mer 
stat 
a cl 
rece 


ove 
L.R 
upo 
ing, 
seri 
mol 
the 
the 
ma 
tior 
he 
not 
the 
ing 
fro 
ant 
the 
col 


kn 


ins 
isst 
det 
Teg 


or 

Cas 
tri 
24) 
Wa 
Wa 





1937 


‘iving 
com- 


and 
to an 


n the 
ty is 
sup- 


ntitle 
rgely 
icted 
red’s 
ondi- 
with 
new 
n all 


sable 
false 
ision 
ntin- 
ften 
each 


156 
and 
con- 
| the 
con- 


as a 
1ina- 
rood 
the 
the 
ssed 
ant’s 
t of 
case 
ated 
ph 1 
d to 
ilicy. 
lan- 


ean- 
Facts 
eral 
as a 


h in 
the 
dlicy 


- the 
not 
yet 
ssue 

bmit 


eign 


Life] Home State Life Ins. Co. v. Jennings 


Camp, W. O. W. v. Brown, 94 Okl. 277, 221 P. 1017. In the Brown Case we recog- 
nized the right of ries insurance company to rely upon a similar good health pro- 
vision in the insurance policy; however, we did there state, in substance, that a 
mere temporary indisposition might be disregarded in so far as effecting the 
status of a person as being in “sound bodily health,” which we there observed to be 
a comparative term. The point in that case, of interest here, is that we there 
recognized the validity of such a contract provision. 

Likewise in the House Case, supra, there was no indicated intention to 
overrule Sovereign Camp, W. O. W., v. Jackson, 57 Okl. 318, 157 P. 92, 
L.R.A.1916F, 166. In the Jackson Case we fully recognized the right to rely 
upon the good health provision or stipulation in the insurance policy, distinguish- 
ing, however, between a slight indisposition, in that case a slight cold, and a 
serious malady. In that case the slight cold did thereafter develop into pneu- 
monia, which in turn resulted in the death of the insured. But it was held that 
the liability was not avoided, since upon the date in question the ailment of 
the plaintiff was then no more than a slight indisposition or a slight cold. We 
may infer from the opinion in the Jackson Case that if upon the date in ques- 
tion the insured had then been afflicted with a serious attack of pneumonia from which 
he thereafter died in due course of the disease, that the insured then would 
not have been in good health or in sound health on the controlling date. In 
the Jackson Case it seems that the court properly considered as the determin- 
ing factor the actual or true state of the health of the insured as distinguished 
from his then opinion as to his health; thus recognizing the right of the defend- 
ant company to prevail if it could be established that on the controlling date 
the insured was in fact afflicted with a fatal malady, without requiring that the 
company go further and show that the insured had. been informed and then 
knew that he was so afflicted. 

It is to be assumed that in the Jackson Case, supra, the jury was correctly 
instructed as to the duty to determine the fact of good health which was in 
issue. And in the House Case, supra, the jury was expressly instructed to 
determine the issue of fact, whether the insured was in good health, without 
regard to his knowledge or opinion with reference thereto. 

We have repeatedly held, in substance, that whether insured is in good health 
or sound health on the controlling date depends on the circumstances of each 
case, and ordinarily is for determination by the jury or the court sitting as a 
trier of the facts. National Life & Accident Insurance Co. v. Wicker, 171 Okl. 
241, 43 P.(2d) 50, 100 A.L.R. 357. In that case it is to be noted that the jury 
was expressly instructed to determine from the evidence whether the insured 
was in good health on the controlling date, and the right of the defendant to 
rely on that defense was not made to depend upon the knowledge of the insured 
or his opinion as to his then condition. 

Most of our former decisions, if not all of them, have dealt with or discussed 
the term “good health” as used in the application for insurance. And in testing 
the application to determine whether there was any willfully false representation 
it is important, if not necessary, to direct the inquiry to the knowledge or 
good faith opinion of the applicant as to his then good health or freedom from 
any serious malady. For, if the applicant is going about his daily labor and 
has no reason to believe, and in good faith does not believe, that he is afflicted 
with any serious malady, and has no reason to know and does not know of any 
serious impairment of his health, then he is justified in representing himself to 
be in good health, and in such case he would not be guilty of a fraudulent or 
willfully false representation, even if it were then true that he was actually, but 
wholly unknown to him, then afflicted with a serious malady. But, where the 
parties use the expression “good health” in a contract, as in the insurance policy, 
we should follow the general rule of giving to the language its ordinary and 
reasonable meaning, and should construe such expression to refer to actual good 
health. There is in such case nothing to indicate that the parties intended 
merely the knowledge or opinion of the insured as to his freedom from serious 
malady. It seems clear that no injustice should result from such rule, especially 
when the distinction is recognized, as it is in this jurisdiction, between the 
health status of one who is suffering from a serious or fatal malady and one 
who is suffering from a mere indisposition. It may be said that one suffering 
only a slight indisposition, as in Sovereign Camp, W. O. W. v. Jackson, supra, 
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is in good health within the meaning of the term as used in the insurance policy, 
but, on the other hand, if a person is actually afflicted with a serious and deadly 
malady of which he thereafter dies in due course of the disease, then it can- 
not be said that he was in good health or in sound health at any time after 
he was actually seized or afflicted with the deadly malady, and this must be 
so, irrespective of the time when the individual himself first comes to know 
or realize his dangerous condition. If we recognize the right of the parties to 
so use the term “good health” in contracts and insurance policies, as we have 
recognized it consistently heretofore, then there is no reason to so construe 
such stipulated provision as to permit a person actually suffering from a deadly 
malady, which can be established by proof, to avoid the provision in the policy 
merely because it cannot further be established by affirmative proof that he 
had knowledge that he was so afflicted. 


So it seems that a fair distinction may be made in the use of the good 
health term in the application for the insurance, and the use of the same term 
as a stipulation in the contract of insurance itself; that is, in the one instance 
the intent or good faith of the applicant may be important, while in the other 
case the knowledge or good faith opinion of the insured as to his freedom from 
serious malady is at least not controlling. This court has not heretofore recog- 
nized such distinction, but we are not committed by any decision to a contrary 
view. 

This distinction was observed by the Supreme Court of Ohio in Metropoli- 
tan Life Ins. Co. v. Howle, 62 Ohio St. 204, 56 N.E. 908, 909; considering a 
similar case it was said. “The condition in the policy is that there shall be no 
obligation assumed by the company, unless upon the date of the policy the 
insured, the wife, shall be alive and in sound health. The matter of life and sound 
health is not made to depend upon her knowledge thereof, but upon the fact 
itself. She might be dead and not be conscious of it, and she might be in 
unsound health and not know it, but either would alike defeat a recovery. The 
court mixed the law as to the condition in the policy with the law applicable 
to answers to interrogatories in the application, and thereby committed an 
error.” 

It is here urged by the plaintiff that the knowledge and intent or good 
faith opinion of the insured is the matter of controlling importance, and that 
the inquiry should be directed to that point and restricted to that point. Thus 
it is necessarily insisted, as applied to the facts in this case, that even though 
the insured was actually and seriously afflicted with pulmonary tuberculosis on 
March 7th, from which he thereafter died in August, he was nevertheless in 
sound health or in good health on March 7th, since it is not shown by proof 
that he had been informed or knew on March 7th that he was so afflicted. The 
defendant apparently concedes that as to the application the good faith of the 
insured is important in determining the truth or falsity of representations, but 
contends that if on March 7th the insured was actually and seriously afflicted 
with pulmonary tuberculosis which continued and caused death on August 8th, 
that then and in that event the insured was not in good health on March 7th, 
irrespective of knowledge or lack of knowledge or information on the part of 
the insured as to his then malady. 


[3] As to the use of the’ term “good health” in the insurance policy, we 
observe this discussion of the question by the Supreme Court of Kansas in 
Klein v. Farmers’ & Bankers’ Life Ins. Co., 132 Kan. 748, 297 P. 730, 732. In the 
opinion prepared by Chief Justice Johnston it was said: “What is good health 
as used in the insurance contract like the one in question? It is not apparent 
good health, nor yet a belief of the applicant that he is m good health, but 
it is that he is in actual good health. Of course, slight troubles or temporary 
indisposition which will not usually result in serious consequences, and which 
do not seriously impair or weaken his constitution, do not establish the absence 
of good health, but, if the illness is of a serious nature, such as to weaken and 
wmpair the constitution and shorten hfe, the applicant cannot be held to be in 
good health. Miller v. Knights and Ladies of Security, 103 Kan. 579, 175 P. 
397; Pickens v. Security Benefit Ass’n, 117 Kan. 475, 231 P. 1016, 40 A.L.R. 654. 
In a note in 40 A.L.R. 663, it is said: ‘The general rule appears to be that the 
term “good health” when used in a policy of life insurance means that the 
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applicant has no grave, important or serious disease, and is free from any ail- 
ment that seriously affects the general soundness or healthfulness of the 
system. A mere temporary indisposition which does not tend to weaken or 
undermine the constitution, at the date of the policy, does not render the 
policy void. And it seems that an apparent condition of good health or any- 
one’s belief that the insured is in good health is not sufficient.’ This is the 
governing rule in our state, and a multitude of authorities are cited in its 
support.” 

It would seem that the definition or rule quoted from A.L.R. by Chief Justice 

Johnston is well supported by reason and authority and is sound. 
“ _In Van Ross v. Metropolitan Life Ins. Co., 134 Kan. 479, 7 P.(2d) 41, 81 A.L.R. 
821, the Supreme Court of Kansas followed the Klein Case, and held in paragraph 
3 of the syllabus that: “Where the specific provision of a life insurance policy 
makes sound health at the date of the policy a condition precedent to recovery, 
it is in the nature of an independent contract between the company and the insured, 
regardless of any incidents in connection with the application, and it makes the 
question of sound health one of actual fact, unless waived by proper officers of the 
company.” 

While we have held that this is an affirmative defense and that the burden is 
on the defendant in this jurisdiction, there appears no sound reason why we 
should not follow this case as to the right of the company to prevail, where it is 
able to establish as an affirmative fact that the insured was not of sound health 
on the controlling date. 

In Thompson v. Travelers’ Ins. Co., 13 N.D. 444, 101 N.W. 900, the Supreme 
Court of North Dakota held that: “The life insurance policy upon which this 
action is brought contained this condition: ‘This policy shall not take effect unless 
the first premium is actually paid while the assured is in good health.’ Held that, 
in the absence of an estoppel, the liability of the insured depends upon the actual, 
and not mere apparent, good health of the assured when the first premium was 
paid.” 

In Clark v. National Life & Accident Co. (Mo.App.) 288 S.W. 944, it was held 
that similar provisions in life policies would prevent recovery by the plaintiff where 
it was shown that the insured on the date in question was afflicted with a malady 
which continued and caused or contributed to her death, though the insured made 
no intentional misrepresentation as to her health condition. 

[4, 5] We conclude, in view of the quoted provisions of the reinstatement that, 
if the defendant was able to establish that the insured was actually afflicted with 
a fatal malady on the date of reinstatement which continued and in due course of 
the disease caused the death of the insured, that then and in that event the insured 
was not in good health on the date of reinstatement, and there was no liability upon 
the policy, and that the defendant in order to avoid liability was not required 
to go further and establish the fact that on the controlling date the insured had 
specific information or knew he was so afflicted with such fatal malady. The 
instructions required the defendant to prove such fact or knowledge which con- 
stituted reversible error. The issue whether insured was so afflicted on the con- 
trolling date was in controversy. There was evidence tending to show that he was 
so afflicted, and evidence upon the contrary. 

The judgment is reversed, and the cause remanded, with directions to grant 
anew trial and properly submit the issue of fact for determination by the jury. 

Osborn, C. J., Bayless, V. C. J., and Busby, Phelps, Corn, Gibson, and Hurst, 
JJ., concur. 

Riley, J., absent. 


KATCHMER et al. v. PRUDENTIAL INS. CO. OF AMERICA. 


Supreme Court of Pennsylvania. Jan. 11, 1937. 
188 Atlantic Reporter 869, 


2, DELIVERY OF POLICY. 


_ Where life policy application required policy should be “received” by insured 
before becoming effective, policy held not in effect at time of insured’s death, which 
occurred after insurer’s agent showed policy to beneficiaries and told them not to 
Pay premium at that time, and before agent returned to deliver policy and collect 
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premium, especially where policy provided agent could not waive or modify policy's 
provisions, 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

3. DELIVERY OF POLICY. 

_ Life policy could not be considered effective at date of insured’s death, where 
first premium was not paid, on ground that insurer's agent allowed beneficiary to 
“keep” the premium money for few days, since such transaction would be equivalent 
to delivery of policy on credit or constituting beneficiary a bailee or trustee of 
the money, which would confer advantage prohibited by statute (40 P.S. §§ 275, 
276). 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

Appeal No. 377, January term, 1936, from judgment of Court of Common Pleas 
No. 2; Philadelphia County, September term, 1934, No. 4540; Francis Shunk Brown, 
Jr., Judge. 

Action by Michael Katchmer and another against the Prudential Insurance 
Company of America, on a life insurance policy. The jury returned a verdict for 
the plaintiffs for $11,251.96, and from a judgment for the defendant notwithstand- 
ing the verdict, the plaintiffs appeal. 

Affirmed. 

Argued before Schaffer, Maxey, Drew, Linn, Stern, and Barnes, JJ. 

Gottlieb & Dennis, Harry D. Gottlieb, and J. Herman Kahn, all of Philadel- 
phia, for appellants. 

Frederick J. Shoyer and Kendall H. Shoyer, both of Philadelphia, for appellee. 

STERN, Justice. 

John Katchmer, son of plaintiffs, twenty-two years of age, signed a written 
application to defendant company for a policy of life insurance, and paid to its 
agent, on account of the first premium, the sum of $1, for which he obtained a 
receipt; the total premium being $14.05. The application provided that, “unless 
the full first premium is paid by me at the time of making this application, the 
policy shall not take effect until issued by the Company and received by me and 
the full first premium thereon is paid, while my health, habits and occupation are 
the same as described in this application.” Defendant prepared the policy and 
transmitted it to its agent Eugene J. Matis, who had solicited the application. 
What happened thereafter is the subject of dispute between the parties. Matis, on 
behalf of defendant, testified that he took the policy to John Katchmer, who said 
he did not have the money at that time to pay the premium, but would have it 
later; accordingly Matis departed without making delivery of the policy. About 
three weeks later John Katchmer died as the result of an accident. Plaintiffs, the 
beneficiaries named in the policy, gave an entirely different version. Anna Katch- 
mer, the mother, testified that Matis came to plaintiff’s home with the policy, and 
showed it to her; she had $20 in her possession. 

“I was handing it [the money] to him and he said he will return in a few 
days, for he wanted to sell more at the Heights. 

“Q. More of the policies, you mean? A. More of the policies, and if he does 
he will get a bonus for the company. 

“Q. Did you let him take the policy? A. Yes. 

“Q, Then what happened? A. Then he says he will return in a few days, but 
he never did. 

“Q. Did he say anything to you about the money? A. To keep it, he will come 
back in a few days. * * * s 

“Q. After the things you have already told us, did you say anything further? 
A. No, nothing. He says he will return in a few days and bring the policy, that 
I should have the money ready for him until he comes again, I should hold on to 
x *¢° 

“OQ. When he said to hold on to the money, or whatever it was he said, did you 
say anything? A. I said, ‘All right,’ and when he says he is going to sell more 
policies I says, ‘O.K.’” 

The jury rendered a verdict in favor of plaintiffs in the sum of $11,251.96, 
which covered the face amount of the insurance and the special benefit provided in 
case death occurred as the result of an accident. The court below entered judgment 
for defendant n. o. v., from which plaintiffs appeal. : 

[1] The only controversy is as to whether the policy ever became operative. 
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\ccording to the application, a copy of which was attached to the policy and made 
a part of the contract, there were tour conditions precedent to the policy becoming 
a legal obligation of defendant: (1) It had to be issued by the company; (2) it 
had to be received by the insured; (3) the full first premium hat to be paid; (4) 
at the time of delivery of the policy the health, habits, and occupation of the insured 
had, to be the same as described in the application. Three of these conditions 
require no discussion in order to decide the case, because the policy was admittedly 
“issued” by the company; the full first premium was not actually paid, but it was, 
according to plaintiffs’ version (which for present purposes must be taken as true), 
tendered to defendant, and tender of the premium, according to some pertinent 
authorities, is equivalent to payment as far as this particular condition is con- 
cerned ;* as to the requirement that the insured continue to be of the same health, 
habits, and occupation, there was some controversy in regard to the fact, but 
the issue was not stressed at the trial and can be disregarded here. 

|2, 3] The real question is as to compliance with the condition that the policy 
be “received” by the insured. Plaintiffs contend that actual delivery is unneces- 
sary; that the test is merely whether the company, through its agent, intends by 
what it does or says to part with control of the policy and to place it within the 
dominance of the insured and thereby make the contract effective. We need not 
here decide, however, to what extent given circumstances of expression and action 
may supplant an actual manual tradition as the requirement for creating legal life 
in a contractual document. Measured even by the test suggested by plaintiffs, 
the present facts would not warrant a conclusion that the policy had_ been 
“received” hy the insured or by the mother on his behalf. Even if we were to 
give to the word “received” an interpretation other than its plain and ordinary 
meaning, there is no evidence supporting a reasonable inference of an intention of 
the parties that delivery should be considered as having been made, thereby putting 
the policy into immediate effect. What Matis practically said to Mrs. Katchmer 
was that they should not go through with the transaction at that time but postpone 
it for a few days. He told her to “keep” the money, not, as plaintiffs contend, 
for his account, but without qualification. He did not intimate, much less say, 
that the policy should be deemed to be delivered and in operation; he “showed” 
it to Mrs. Katchmer, but took it away with him again, saying he would return 
ina few days. Nothing in the conversation between them can be tortured into a 
construction that they were to be reciprocal custodians of the policy and the money, 
or that any bailment or trust obligation as to either party was created. Further- 
more, the policy expressly provided that the agent could not waive or modify 
any of its conditions or provisions. He had no authority, unless he actually accepted 
the tender of the premium, to deliver the policy. Marland v. Royal Insurance Co., 
71 Pa. 393. Moreover, to let Mrs. Katchmer “keep” the money was equivalent 
either to delivering the policy on credit, or to constituting her a bailee or trustee 
of the money; in either case this would have been the conferring of a favor or 
advantage pr@hibited by sections 635 and 636 of the Act of May 17, 1921, P.L. 
789 (40 P.S. §§ 275, 276). Harrisburg Trust Co. v. Mutual Life Insurance Co., 
278 Pa. 255, 122 A. 292. 
_ Upon facts practically identical with those in the present case, it was held in 
Spragg v. Prudential Ins. Co. of America, 50 Ohio App. 451, 198 N.E. 585, that the 
policy did not become operative. 


KANATAS v. HOME LIFE INS. CO. OF AMERICA. 
Supreme Court of Pennsylvania. Jan. 11, 1937. 
Petition for Rehearing Dismissed Jan. 29, 1937. 

189 Atlantic Reporter 293. 


1. FRAUD. 

Answer made by an insured seeking reinstatement of life policy which is 
known by insured to be false when made is presumptively fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
3. MISREPRESENTATION. 

False representation by insured made in application for reinstatement of 


“Going v. Mutual Benefit Life Ins. Co., 58 S.C. 201, 36 S.E. 556; White v. Metropolitan 


Sy meee 63 Utah, 272, 224 P. 1106; Travelers’ Insurance Co. vy. Melman, 147 Md. 459, 
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life policy involving failure to disclose malignant tumor and recent operation to 
remove it held to render policy unenforceable, since constituting representation 
which was material to risk. 


(For other cdses, see Insurance, Dec. Dig. § 365[2].) 


4. INCONTESTABILITY. 

Life policy provision that policy should be incontestable after two years 
from date seld not to render policy incontestable after reinstatement after lapse 
for nonpayment of premiums, insurer having two years from date of reinstate- 
ment within which to investigate condition of insured. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


6. UNEARNED PREMIUM. 

Unearned premiums on life policy eld not required upon lapse of policy to 
be credited upon loan against policy which would leave balance that would 
extend insurance until after insured’s death, in absence of provision in policy 
authorizing insurer to appropriate unearned premiums. 

Although advance made to insured because of his life policy is 
called a “loan” and interest is computed in settling the account, it is 

a “payment” and not a “loan,” and does not create a “debt” of the 

insured. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal No. 48, January term, 1937, from judgment of Court of Common 
Pleas, Northampton County, No. 105, November term, 1934; Russell C. Stewart, 
President Judge. 

Action by Mary Kanatas against the Home Life Insurance Company of 
America on a life insurance policy. From an adverse judgment, the plaintiff 
appeals. 

Affirmed. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

Calvin F. Smith, Smith & Paff, Joseph S. Levine, and John B. O’Brien, all 
of Easton, for appellant. 

William A. Frack, of Easton, Arthur §. Arnold, of Philadelphia, and 
Chidsey, Maxwell & Frack, of Easton, for appellee. 

LINN, Justice. 


Appellant complains that a verdict was directed for the defendant in her 
suit on.a policy of insurance on the life of her husband, effective April 12, 1929. 
Five times between February 12, 1933, and March 12, 1934, the insured permitted 
the policy to lapse for nonpayment of premium, and five times it was reinstated. 
The learned president judge of the court below held that the réinstatement was 
obtained by misrepresentation of facts essential to reinstatement. The insured 
died of sarcoma of the lungs September 30, 1934. 

Appellant’s first proposition is in these words: “Can an insurer avoid liabil- 
ity on a policy of life insurance by wrongfully lapsing same for nonpayment of 
premiums during the period of grace and before the expiration of same, and 
then on the death of insured defend on the ground that the insured had given 
false answers for reinstatement after such wrongful lapse?” Obviously the 
answer would be no. But the question does not state the issue presented. If 
we understand plaintiffs argument, it is that the insured paid his premiums 
quarterly at irregular times and in installments, and, so regarding the time, 
there was no lapse. We must reject the contention. We infer from the admis- 
sion of plaintiff's counsel made at the trial that the prem:ums were payable 
monthly. While the policy provided that premiums might be paid quarterly, it 
also provides as follows: “Payment of Premiums: Premiums are due and pay- 
able annually in advance but (including the first year’s premium) may be paid 
in semi-annual, quarterly or monthly instalments. Except as herein provided 
the payment of a premium or instalment thereof shall not maintain this policy 
in force beyond the due date of the next premium or instalment of premium. 
The monthly rate is slightly higher than the quarterly rate, and plaintiff's repli- 
cation avers that the higher rate was paid, which confirms the conclusion that 
it was payable monthly. Plaintiff called a witness, Burke, who testified to the 
dates of premium payments from the delivery of the policy to the death of the 
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insured. During the introduction of evidence by defendant, plaintiff asked for 
an offer of proof; whereupon, as the record shows, the following admission 
was made on behalf of plaintiff: 

“Mr. Arnold [for defense]: I offer to prove by this witness the payments 
from the inception of the policy to the date of the death of James Kanatas, the 
dates of each payment, which is practically the same as Mr. Burke testified. 

“Mr. Smith [representing plaintiff]: It is admitted that the amounts and 
time of payments as testified to by Mr. Burke are correct. 

“Mr. Arnold: I also propose to prove by this witness that there were no 
other amounts received from Kanatas or any one on his behalf than those 
payments. ; coo 

“Mr. Smith: It is agreed that that is a fact.” 

We cannot reject those facts. The premium was payable monthly; there 
were lapses and the applications for reinstatement necessarily admitted defaults 
from time to time; the insured conceded, by his applications, that there had 
been five defaults or lapses. 

[1] The next point is whether the reinstatement was obtained by misrepre- 
sentation. Does the evidence show conclusively that the representations, on 
the faith of which the reinstatement was made, “were false in fact and that 
insured knew they were false when he made them, * * * since an answer known 
by insured to be false when made is presumptively fraudulent”? Evans v. 
Penn Mutual Life Ins. Co., 322 Pa. 547, 553, 186 A. 133, 138. 

[2] The proofs of death, produced by defendant on plaintiff’s call, were 
offered in evidence by plaintiff for the “purpose of showing compliance with 
the terms of the policy”; defendant objected to the limited character of the offer; 
the objection was overruled, the learned president judge received them, saying, “The 
question of their sufficiency is reserved but they will be received as part of the 
plaintiff’s case.” They consisted of four parts, one filled out by the beneficiary 
and three by various physicians. Defendant again offered them in evidence in 
its case and was met by objection on behalf of the plaintiff. In the part of the 
proofs of death executed by plaintiff herself, she stated that the insured first 
complained of, or gave other indications of, his last illness, on January 7, 1933, 
and upon that date consulted a physician for this -illness. These statements 
were made under oath. In response to a request for the names and addresses 
of all physicians who had attended the insured during his last illness and for 
three years prior thereto, she gave the names of two, after each name, adding, 
“see Dr. Certificate,” which was attached. In examining the attached certificate, 
we find in the first one that the insured died of recurrent sarcoma of the 
lungs; that the physician operated on January 7, 1933, and removed the sarcoma, 
with the result, as he reported, that there was an “operative recovery for several 
months then recurrence.” The plaintiff cannot now require the truth of her 
sworn statements, uncontradicted and unexplained,’ to be submitted to the jury 
to ascertain whether they are true or not; she is bound by them. Evans v. 
Penn Mutual Life Ins. Co., 322 Pa. 547, 556, 186 A. 133, and cases there cited. 

|3] The insured’s representations on which reinstatement was obtained were 
false. The illness of January 7, 1933, involving the removal of a malignant tumor, 
was material to the risk. New York Life Insurance Co. v. Brandwene, 316 Pa. 
218, 223, 172 A. 669. The insured must have known that his representation was 
false for the operation of January 7th was so recent and so serious that he could 
not have forgotten it. Evans v. Penn Mutual Life Ins. Co., 322 Pa. 547, 554, 186 
A. 133; Kzyszton v. John Hancock Mutual Life Ins. Co., 320 Pa. 65, 181 A. 587; 
New York Life Ins. Co. v. Brandwene, 316 Pa. 218, 172 A. 669; Baxter v. New 
York Life Ins. Co., 115 Pa.Super.Ct. 287, 294, 175 A. 899. 

14] Appellant also contends that the defense is barred by the provision in the 
policy providing that “except for nonpayment of premiums, [it] shall be incon- 
testable during the lifetime of the Insured, two years from its date of issue.” The 
subject was referred to in Smith v. State Mutual Life Assurance Co. of Worcester, 
321 Pa. 17, 184 A. 45, in which it was decided that when a policy lapsed for non- 
payment of premium, it was no longer a contract, and when reinstated it was 
reinstated in its entirety. We said of the incontestability provision that where there 


*Materially differing in this respect from Osche v. New York Life Ins. Co., 324 Pa. 1, 
See page 5, 187 A. 396, 
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is reinstatement after lapse for nonpayment of premiums the insurer has two years 
from the reinstatement within which to investigate the condition of the insured, 
he assignment raising this point is overruled, 

We need not discuss the fifth assignment beyond saying that the brief does 
not call attention to any error. It violates rule 22, which prohibits including more 
than one point in a single assignment. Apparently, as the learned trial judge said: 
“The answer of the witness is only a mathematical -calculation and just exactly 
what is provided under the non-forfeiture clause of the policy.” ; 

15] Appellant also complains of the admission of hospital records. We have 
not found them in the printed record and do not know what they contain excepting 
as may be gathered from the fact that they were made by the surgeon who operated 
on the insured for the removal of the sarcoma. This surgeon testified that he made 
some of the entries and that the rest were made under his dirction and that he 
approved them before they were completed; if, in the circumstances, this record 
was not admissible, the error was harmless. The relevant portions of the proof 
of loss were sufficient to prove the false representation on the basis of which, we 
assume, the learned president judge directed a verdict for the defendant. 

[6] Finally, appellant contends that, assuming the policy to be void for false 
representation at the time of reinstatement, the unearned premiums paid should 
be credited on the loan to the insured which would leave a balance that would 
extend the insurance until after his death. The contention must be rejected. 
Pursuant to a provision in the policy,’ defendant had made a loan to the insured 
equal to the surrender value." 

Our attention has not been called to any provision in the policy that would 
authorize the defendant to appropriate these premiums. The plaintiff's interest in 
them has passed to his personal representatives, and not to the beneficiary named 
in the policy. In rejecting a contention that dividends were not applicable to extend 
the insurance under the terms of the policy in question, the Supreme Court said: 
“But the policy gave no warrant for an application of the dividend to the reduction 
of advances against the policy. As this Court pointed out in Board of Assessors 
v. New York Life Ins. Co. 216 U. S. 517, 522, 30 S.Ct. 385, 386, 54 L.Ed. 597, 
such advances being against the surrender value do not create a ‘personal liability’ 
or a ‘debt’ of the insured, but are merely a deduction from the sum that the com- 
pany ‘ultimately must pay.’ While the advance is called a ‘loan’ and interest is 
computed in settling the account, ‘the item never could be sued for,’ and in sub- 
stance ‘is a payment, not a loan.’ Id. The company had no right, without agree- 
ment with the insured, to apply a dividend, payable in cash, to the reduction ot 
the advance against the policy.” Williams v. Union Central Life Ins. Co., 291 
U.S. 170, 179, 180, 54 S.Ct. 348, 351, 78 L.Ed. 711, 92 A.L.R. 693; see, also, Board 
of Assessors of Parish of Orleans v. New York Life Ins. Co., 216 U.S. 517, 522, 
30 S.Ct. 385, 54 L.Ed. 597; Toncich v. Home Life Ins. Co., 309 Pa. 336, 163 A. 
673: Manufacturers’ Trust Co. v. Equitable Life Assur. Soc., 244 App.Div. 357, 
279 N.Y.S. 457, 92 A.L.R. 702, 706. The principle applied in those cases must be 
applied to this. 

Judgment affirmed. 


*“Loans: At any time after three full years’ premiums have been paid, and while this 
policy is in full force, the Company will loan, upon proper assignment of the policy, and u 

the sole security thereof, an amount, which, with interest thereon to the end of the current policy 
year, shall not exceed the cash surrender value, at the end of the said year; deducting there- 
from any unpaid portion of the premium for said current policy year; any existing indebtedness 
on the policy, and interest on the loan to the end of the current policy year; interest on the loan 
will be at a rate not’ exceeding six per centum oe annum payable annually in advance. Failure 


to repay any of the loan, or to pay interest, shall not avoid the policy, unless the total indebted- 
ness thereon to the Company shall equal its cash surrender value, not until thirty-one ~~ 
after notice of the fact shall have been mailed by the Company to the last known address of the 
owner of the policy.” 

* The policy loan agreement was as follows: “I have received this day from The Home Life 
Insurance Company of America, Inc., the sum of one hundred & eighty 49/xx dollars, as a 
loan upon the sole Security of Policy No. 161482 for $5000.; issued 4-12-29 by said Company 
on the life of James Kanatas with interest thereon from 4-12-34 until paid, at the rate of 6 

r cent. per annum, to be paid annually in advance on the anniversary of said Policy, which 
olicy, with all right, title and interest therein, is hereby assigned to said Company as security 
fot this indebtedness, which is hereby agreed shall be a first lien against the same, 


“Tt is further agreed that if interest on this note be not paid when due, said interest shall 
be added to the indebtedness upon the Policy until such time as the accumulated indebtedness 


chek equal the loan value of the Policy, when said Policy shall immediately cease and become 
void. * , 


“James X Kanatas, Insured” 
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Frey v. Paul 


FREY v. PAUL. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 536. 
DISPOSITION BY WILL. 

Where the constitution and by-laws of a beneficial association made no definite 
provision for beneficiaries but provided that, when a will was left, the members’ 
wishes should be adhered to, a member had a right to dispose of a death benefit 
by will. 

(For other cases, see Insurance, Dec. Dig. § 775.) 

Appeal No. 423, October term, 1936, from judgment of Municipal Court, 
Philadelphia County, No. 634, June term, 1935; Leopold C. Glass, Judge. 

\ssumpsit by Minnie Frey against the Odessa Independent Beneficial Associa- 
tion, which interpleaded David Paul, administrator c. t. a. of Harry Paul, deceased, 
and paid into court $425. Judgment for the administrator for the amount paid 
into court, and plaintiff appeals. 

\ffirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, and 
James, JJ. 

William Kendall, of Philadelphia, for appellant. 

Michael J. Geraghty, of Philadelphia, for appellee. 

Per Curiam. 

The learned court below refused the plaintiff’s motions for a new trial and 
for judgment non obstante. Its action is sustained by the following extracts from 
the opinion of Judge Glass: 

“This is an action in interpleader. The plaintiff, Minnie Frey, had instituted a 
suit in assumpsit against the defendant, Odessa Independent Beneficial Association, 
to recover an endowment of five hundred dollars on the death of her husband, Harry 
Paul. Claim for the endowment was also made by David Paul, Administrator 
c. t. a. of the Estate of Harry Paul, deceased; whereupon the defendant filed a 
petition for leave to pay the money into court and to interplead. The said petition 
was allowed and leave was granted. The defendant paid into court the sum of five 
hundred dollars, less seventy-five dollars (which represented fifty dollars, the cost 
of erecting a tombstone upon the grave of the said Harry Paul, and twenty-five 
dollars as counsel fee to the attorney for the plaintiff). The issue as to who was 
entitled to the fund was tried by the writer of this opinion without a jury. 

‘The evidence at the trial disclosed that the said Harry Paul died on Novem- 
ber 12, 1934; and that at the time of his death he was a member in good standing 
of the defendant association; that upon the death of a member an endowment 
of about five hundred dollars (depending upon the total membership) was payable. 
*e* 

“The deceased died without issue and left a will, which was admitted to pro- 
bate, in which he [specifically disposed of the endowment death benefit in said 
association and] directed the defendant to pay one dollar to his wife, Minnie, and 
no more, and the balance to his brother, David Paul, to be divided by him [with 
his two sisters]. ees . 


“Letters |of administration c. t. a.] were granted to David Paul, one of the 
claimants herein. * * * 
“The widow remarried on January 20, 1935. 

__“The court found in favor of David Paul, the administrator of the Estate 

of Harry Paul, deceased, and directed that the money paid in court be paid to the 
said David Paul, administrator c. t. a. of the estate of Harry Paul, deceased. 
_ “The plaintiff, Minnie Frey, filed motions and reasons for a new trial and for 
judgment in her favor notwithstanding the finding. As already indicated, the only 
issue here was: Who is entitled to the fund? The provisions of the constitution 
and by-laws of the association are very vague and indefinite. They make no defi- 
nite provision for beneficiaries. The only definite provision is that contained in 
Section 13, which reads: ‘Where a will is left the member's wishes shall be adhered 
to. In the instant case the member did leave a will and made explicit directions as 
to the payment of the endowment. He had the right, in the absence of any pro- 
Visions to the contrary, to make such provision.” : 


WM e agree with the court below that the extracts from the constitution and by- 
laws offered in evidence make no definite provision for beneficiaries. The section 
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relied on by the appellant (article 9, § 1) does not provide that on the death of a 
member leaving a wife, she shall receive the endowment benefit, but only that upon 
the death of a member or his w ife, who are entitled to benefits, that is, who are in 
good standing, the association shall pay all necessary funeral expenses. 

The judgment is affirmed. 


EISENHAUER v. NEW YORK LIFE INS. CO. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 561. 
1. EVIDENCE. 


Evidence which was sufficient to show that insured was totally disabled within 
life policy disability clause defining “total disability’ as disability which wholly 
prevented insured from performing any work, from following any occupation, or 
from engaging in any business for remuneration or profit, warranted insured’s 
recovery of disability benefits. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. OCCUPATION. 

Insured’s performance of minor acts relating to his grocery business under 
advice of physicians to bring about restoration of his health held not “performing 
any work,” “following any occupation,” or “engaging in any business,” within life 
policy disability clause defining “total disability” as disability which wholly pre- 
vented insured from performing any work or following any occupation, or from 
engaging in any business for remuneration or profit. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


3. TOTAL DISABILTY. 

Word “wholly,” in life policy disability clause defining “total disability’ as 
disability which wholly prevented insured from performing any work, did not 
require that insured be absolutely mentally and physically helpless before he would 
be entitled to disability benefits. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
4. TOTAL DISABILITY. 

Failure of insured, who was so disabled as to be unable to conduct or render 
any substantial and essential service to his grocery business, to make effort to 
follow any other business, held insufficient to show that insured was not totally 
disabled within life policy disability clause. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal No. 271, October term, 1936, from judgment of Court of Common 
Pleas, Northumberland County, No. 661, September term, 1934; C. K. Morganroth, 
President Judge. 

Assumpsit by Homer E. Eisenhauer against the New York Life Insurance 
Company for benefits under disability clauses of life policies issued by defendant. 
Verdict and judgment for the plaintiff for $1,026.12, and the defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

J. A. Welsh, of Shamokin, for appellant. 

Carl Rice, Witmer & Rice, and Samuel Gubin, all of Sunbury, for appellee. 

JAMEs, Judge. 

The New York Life Insurance Company, appellant, on various dates issued 
to Homer Eisenhauer, appellee, six policies of life insurance, each containing, in 
part, the following disability clause: “Disability shall be considered total whenever 
the insured is so disabled by bodily injury or disease that he is wholly prevented 
from performing any work, from following any occupation, or from engaging in 
any business for remuneration or profit * * * .”. Under this provision, assure 
furnished due proof that he was totally and permanently disabled as of May 27, 
1929, which proof was accepted by appellant. Payment of disability benefits, 
including waiver of premiums under the six policies, was made from August 27, 
1929, to November 27, 1933, when the payments were discontinued. Suit was 
brought for the disability benefits due, and for premiums paid during the period 
from November 27, 1933, to July 27, 1934. The insurance company defended on 
the ground that during the period for which disability was claimed, assured was 
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no longer totally disabled as defined in the policies of insurance. Appellee alone 
submitted testimony. Appellant’s point for binding instructions was refused and 
the jury found for the plaintiff. Motions for a new trial and judgment non obstante 
——_ were refused, judgment was entered on the verdict, and this appeal 
followed. 

Appellant’s assignments of error raise the sole question whether the testimony 
was sufficient to justify the verdict. We shall attempt to briefly narrate the testi- 
mony adduced by the appellee. At the time of trial the assured was 47 years of 
age, the owner of a grocery store, in which business he had been engaged since 
early youth. On May 27, 1929, he was afflicted with a streptococcus infection of 
the throat and several days later was taken to a nearby hospital, where he was con- 
fined for several weeks, and then returned home. He returned to the hospital sev- 
eral times and was later sent to a hospital in Philadelphia, for observation. 
From the date of the original infection to the date of the trial, plaintiff has been 
attended by at least six physicians, spent twelve weeks in a sanatorium, seven 
months in Florida, and is still undergoing medical treatment. Since assured’s 
afiliction, the store has been conducted largely under the managership of assured’s 
brother. Since November, 1933, assured has been going to the store several days 
each week for two or three hours, and while at the store he would occasionally 
indorse checks, make change, take deposits to the bank; but was unable to carry on 
any serious discussion as to the conduct of the business, and at no time has he been 
able to perform any work. When at the store, he practiced penmanship, as his 
illness had seriously affected his ability to write. He occasionally drove his auto- 
mobile and at times rode with friends, but was unable to walk for any distance. His 
mother lived over the store, and when he went to the store he usually visited her. 
Anv effort made by the appellee usually resulted in exhaustion or collapse. Dr. 
Leavitt, one of the appellee’s physicians, testified that appellee “was suffering with 
a nervous disorder, a functional nervous disorder, which we call a neurosis, which 
was of the type of anxiety, psychasthenia, which is essentially a functional disease 
of a person’s will, which is a state of mind that it causes him to be unable to carry 
any mental task to a conclusion because of the development of a fear, which is 
exhibited by increasing nervous tension.” Although he found no organic disease, 
assured was suffering from a functional disease. He was able to “do labor that 
requires gross movements but because of his nervous condition it is quite impossible 
for him to carry any of them to a successful conclusion.” This doctor was of 
the opinion that appellee was not able to engage in any. gainful occupation. His 
testimony was supported by assured’s family physician, who had treated assured 
from the date of his affliction to the date of trial. 

The meaning of the term “total disability’ has been construed by our courts 
in several recent cases. In Cantor v. Metropolitan L. Ins. Co., 108 Pa.Super. 1, 
6, 164 A. 145, 147, this court said: “The term ‘totally disabled’ is not used in a 
sense of absolute helplessness, mentally and physically.” ‘While the words of the 
policy must receive reasonable construction and, literally interpreted, the words 
‘total disability’ to engage ‘in any and every occupation of employment for wage 
or profit? would require that an insured be a helpless invalid before he would be 
entitled to benefits under the policy, this cannot be what the parties intended. 
*** A reasonable interpretation of the words of the policy is that the total 
disability to engage in any occupation or work for compensation or profit which 
is insured against means inability to perform any of the duties of any occupation 
which the insured might be ordinarily capable of performing.” Cooper v. Metro- 
politan L. Ins. Co., 317 Pa. 405, 408, 177 A. 43, 44; Amrovcik v. Metropolitan L. 
Ins. Co., 119 Pa.Super. 176, 180 A. 727. 

I], 2] Upon our examination of this record, we find sufficient testimony, which 
the jury believed, that assured was totally disabled within the terms of the policy. 
The performance of the minor acts relating to his business, done under the advice 
of his physicians, to bring about a restoration of health, cannot be clothed with such 
Potency and importance as to constitute “performing any work,” “following any 
occupation,” or “engaging in any business,” as defined by the disability provision. 
oe vento v. Metropolitan L. Ins. Co., supra, where we held the testimony to be 

cient to establish a total and permanent disability, the testimony was not as 
Persuasive as in the case at bar. 

[3] Appellant attempts to distinguish the language of the present disability 
Provision from the provisions which have been construed by our appellate courts, by 
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emphasizing the language “wholly prevented from performing any work * * * .” 
(Italics supplied.) We cannot see that the use of the word “wholly” adds any greater 
force than the use of the word “total,” which is the word attempted to be defined, 
If the assured is totally disabled, it adds naught to the description if we say he 
was wholly disabled. A common definition of either word is “completely,” but as 
we have, however, above stated, such disability does not mean absolute helplessness 
mentally and physically. 

[4] Nor are we impressed by appellant’s argument that appellee had made 
no effort to follow any other business. It would seem to be idle for the assured 
to seek other business when he had one of his own, which he was unable to con- 
duct or render any substantial and essential service therewith, owing to his func- 
tional disability. The testimony shows assured’s sincerity in his efforts to regain 
his health and conduct his business; but up to the time of the trial, he had been 
unsuccessful. 


The assignments of error are overruled, and the judgment js affirmed. 


LATTA v. SOVEREIGN CAMP, W.0O. W. No. 14403. 
Supreme Court of South Carolina. Dec. 22, 1936. 
189 Southeastern Reporter 126. 
1. FRAUD. 

Where complaint alleged cause of action for fraudulent cancellation of life 
policy and cause of action for wrongful retention of premiums and refusal to pay 
cash surrender value of policy, rulings of trial court requiring insured to proceed 
as if case were one cause for fraudulent breach of contract, and permitting insured 
to prove elements of damage alleged in both causes of action, held not error. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

2. FRAUD. 

In action for fraudulent cancellation of life policy, whether insurer committed 
act or omission sufficient to constitute fraud or warrant inference of fraud so as to 
authorize punitive damages held for jury. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

3. PUNITIVE DAMAGES. 

In action for fraudulent cancellation of life policy, jury could pass on question 
of punitive damages. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

4. PUNITIVE DAMAGES. ; 

In action for fraudulent cancellation of life policy, refusal to set aside verdict 
for $1,500 punitive damages held not abuse of discretion. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

Appeal from Common Pleas Circuit Court of Chesterfield County; E. C. Den- 
nis, Judge. 

Action by A. L. Latta against the Sovereign Camp, Woodmen of the World. 
From an adverse judgment, the defendant appeals. 

Affirmed. 

John D. Nock, of Cheraw, for appellant. 

R. E. Hanna, of Cheraw, for respondent. 

STABLER, Chief Justice. 

This case has been here before. It was first tried in July, 1934, and resulted in 
a verdict for the plaintiff for $2,000 actual apd $500 punitive damages. For the 
reasons stated in the court’s opinion (179 S.C. 376, 184 S.E. 157), the judgment was 
reversed and a new trial granted. The action was:commenced on January 30, 1933, 
by service of a summons on the state insurance commissioner. Two causes 0! 
action were alleged in the complaint, the first for the fraudulent cancellation of a 
policy of insurance for $2,000 issued by the defendant on the life of the plaintiff, 
on July 25, 1929; the second for the wrongful retention of premiums and refusal to 
pay the cash surrender value of the policy. The answer contained a general denial; 
and as a separate defense it was alleged that the policy was canceled for nonpay- 
ment of premiums, and that under its terms there was no cash surrender value, 
paid-up insurance, or extended insurance. The cause was tried the second time in 
July, 1936, and the jury again found for the plaintiff, this time for $500 actual and 
$1,500 punitive damages. From judgment entered, this appeal is taken. 
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[1] Upon call of the case for trial, counsel for the defendant moved that the 
plaintiff “be required to elect on which of the two causes of action he is proceeding,” 
the contention being that the two causes were inconsistent, “one being a claim under 
** * and the other a claim against the policy.” Judge Dennis, who presided at 
both trials of the case, refused the motion, holding that the action was one for 
the fraudulent breach of contract; and that while the complaint stated two causes 
of action, the plaintiff would be entitled to recover, if at all, certain premiums 
alleged to have been paid by him, and that the second cause was founded on the 
failure of the defendant to return the premiums so paid. He then ruled: “I will 
not make you elect in the matter as to the manner in which they are set out, but 
the case will be tried as if it were one cause of action for fraudulent breach of 
contract, so you can prove the elements of damage alleged in both causes of 
action, whether they are in two causes of action or not—the action is for the 
fraudulent breach of contract.” 

“Mr. Nock: And the claim is for breach of the contract, and not for the 
recovery Of benefits under it? 

“Mr. Hanna: On page 24, you will see the turn the case took before. 

“The Court: Yes, that is exactly what happened before. I see now.” 

By reference to page 24 of the record of the first trial, it is found that the court 
there ruled, and counsel for the plaintiff agreed, that the action was one for the’ 
fraudulent breach of contract; and the case was tried both times upon that theory. 

We do not think there was error as complained of. The plaintiff, as is seen, was 
required to elect upon what theory he would proceed to trial. He did so, and we 
are satisfied, from an examination of the entire record, that the rulings of the trial 
judge thereabout were correct. We cannot see how the appellant was hurt in any 
way. 

[2] It is contended, in the second place, that Judge Dennis committed error in 
refusing to direct a verdict for the appellant as to punitive damages, as there was 
“no evidence of any act or omission on the part of the defendant sufficient to~con- 
stitute fraud or to warrant an inference of fraud.” ‘This same question was pre- 
sented by the first appeal, and the court, in digposing of it, said: “We think there 
was some evidence tending to support this alleged fact. There was testimony tending 
to show that the defendant intentionally devised a plan to cancel the policy in 
question. It was, therefore, proper to submit to the jury the question as to 
punitive damages.” 

We have compared with care the evidence contained in the records in the two 
appeals of the case to this court; and while there are some slight variations, as 
might be expected, the testimony taken at the second trial is substantially the same 
as that taken at the first. It follows, therefore, in view of the conclusion reached 
by this court on the first appeal, that the trial judge properly refused the defend- 
ant’s motion. 

13, 4] Nor is there merit in appellant’s contention that the court committed 
error in refusing to grant a new trial on the ground that the verdict was excessive. 
As to punitive damages, Judge Dennis properly permitted the jury, as we have held. 
to pass upon that question, and we cannot say that he abused his discretion in 
refusing to set aside the amount found. As to the measure of actual damages, it 
appears that this issue was submitted to the jury under the rule as stated by this 
court in its opinion on the former appeal of the case. See, also, Pack v. Metropoli- 
tan Life Insurance Company, 178 S.C. 272, 182 S.E. 747: Rogers v. Jefferson 
Standard Life Insurance Company (S.C.) 188 S.E. 432. It is not made to appear 
that the jury, in its assessment of such damages, did not follow the rule laid down 
by - court; and we think the trial judge properly refused to interfere with the 
verdict. 

\ll exceptions are overruled and the judgment of the circuit court is affirmed. 

Carter, Bonham, Baker, and Fishburne, JJ., concur. 


WAITES v. BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYEES. 
No. 14405. 
Supreme Court of South Carolina. Jan. 4, 1937. 
' 189 Southeastern Reporter 355. 
3. WAIVER. 
_In action for death benefit under fraternal insurance certificate, evidence of 
Waiver of time for payment of premium, including testimony of secretary-treasurer 
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of insurer’s local lodge, which contradicated witness’ testimony at former trial 
tending to show waiver, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Appeal from Richland County Court; A. W. Holman, Judge. 

Action by Mary Frances Waites against the Brotherhood of Maintenance of 
Way Employees. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Benet, Shand & McGowan, of Columbia, and J. J. Farnan, of South Bend, Ind, 
for appellant. 

C. T. Graydon, of Columbia, for respondent. 

Baker, Justice. 

This is the second appeal in this case. The first appeal resulted in this court 
remanding the case for a new trial for the reason that inadmissible and prejudicial 
testimony had been allowed. See Waites v. Brotherhood, 181 S.C. 215, 186 
S.E. 276. 

[1-3] On the second trial, again resulting in a verdict for plaintiff-respond- 
ent, and from which this appeal is had, the testimony and exhibits are the same, 
with the exceptions: The inadmissible testimony is absent, and the witness, C. B. 
Smith, testified he had never instructed the members of appellant that they could 
pay their dues other than as provided in the constitution and by-laws of appellant, 
and retain the benefits provided; and that, when he testified in the first trial that 
the dues could be paid at any time within the quarter without the member losing 
any accrued rights, and that he had given out this information to the membership 
generally, such testimony was untrue; that he was confused, excited, and mixed up 
at the first trial. 

Respondent put in evidence the pertinent portion of the testimony of the wit- 
ness Smith on the first trial. 

The sole point involved in this appeal is: Refusal to direct a verdict for the 
defendant on the evidence and under the terms of the by-laws governing the con- 
tract between the parties. 

“The rule is generally recognized that on a motion for a directed verdict the 
evidence must be considered most favorably to the opponent of that motion, and 
that the jury may properly pass on inferences from determined facts as well as 
disputed facts, and contradictions in the testimony of a witness as well as his 
credibility.” Tyler v. Sovereign Camp, W. O. W., 177 S.C. 454, 181 S.E. 650, 651. 
Waites v. Brotherhood, supra, makes further discussion unnecessary. 

Affirmed. 

Stabler, C. J., and Carter, Bonham, and Fishburne, JJ., concur. 


CONNECTICUT GENERAL LIFE INS. CO. v. BOWMAN. No. 2996. 
Court of Civil Appeals of Texas. Beaumont. Dec. 17, 1936. 
Rehearing Denied Dec, 23, 1936. 
99 Southwestern Reporter (2d) 946. 
PROOF OF LOSS. 

Insured held not entitled to recover disability benefits of group life policy pro- 
viding that insurer would pay benefits on due proof of loss, where proof of loss 
was not furnished until approximately five years and six months after accrual of 
disability and termination of insurance protection. 

(For other cases, see Insurance, Dec. Dig. § 539{1].) 


Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Action by George Bowman against the Connecticut General Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Orgain, Carroll and Bell, of Beaumont, for appellant. 

D. E. O’Fiel, of Beaumont, for appellee. 

Wa tker, Chief Justice. 

In the lower court this was an action by appellee, George Bowman, against 
appellant, Connecticut General Life Insurance Company, for disability benefits 
under the provisions of appellant’s policy No. G-5039 issued to the Gulf Oil Cor- 
poration of Pennsylvania and its subsidiary and affiliated companies; the Gulf Refin- 
ing Company at Port Arthur, Tex., was an “affiliated” company under the provi- 
sions of the policy. Appellee, as an employee of the Gulf Refining Company, by this 
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suit, claimed the disability benefits of this policy. Appellee, claiming disability as 
of date February 7, 1930, did not furnish “proof of loss” until August, 1935, 
approximately five years' and six months after the accrual of disability and ter- 
mination of his insurance protection under policy No. G-5039. Among other 
defenses, appellant pleaded that proof of loss was not furnished within the time 
required by the terms of the policy; appellee answered, pleading certain excuses for 
the delay in furnishing the required proof. The conditions of the policy relied 
upon by appellant, its defensive plea, and appellee’s answer are identical with the 
pleas of appellant and appellee in John Lewis v. Connecticut General Life Ins. Co., 
94 S.W.(2d) 499 (writ refused), wherein policy No. G-5039 was in issue, and the 
parties were represented by the same attorneys as in this case; we adopt the state- 
ment in the case cited as our statement of the issue in this case. In the case cited, 
proof of loss was furnished five years one month and eleven days after the date 
of the claimed disability; we held as a matter of law that the proof was furnished 
too late, and, on that ground, affirmed the judgment of the lower court in favor of 
appellee. On identical facts in this case, the same judgment must follow—that 
appellee recover nothing against appellant, and that appellant go hence without day 
and recover its costs. The following additional authorities, wherein the insurance 
company and the claimants were respectively represented by the same attorneys as 
in this case, and wherein the same policy was in issue and the same defense pleaded 
and the same excuse offered for the delay in furnishing the proof have been before 
this court and the defense held good as a matter of law; Connecticut General Life 
Ins. Co. v. Kornegay (Tex.Civ.App.) 93 S.W.(2d) 164 (writ dismissed) ; Connec- 
ticut General Life Ins. Co. v. Warner (Tex.Civ.App.) 94 S.W.(2d) 514 (writ 
refused) ; Connecticut General Life Ins. Co. v. Smith (Tex. Civ. App.) 94 S.W.(2d) 
519 (writ dismissed). 
Reversed and rendered. 


ACME LIFE INS. CO. v. WHITE. No. 1592. 
Court of Civil Appeals of Texas. Eastland. Nov. 6, 1936. 
Rehearing Denied Dec. 4, 1936. 
99 Southwestern Reporter (2d) 1059. 
2. AMBIGUITY. 
_ In case of ambiguity, construction of policy will be adopted which is most 
favorable to insured, since language employed in contract is that of insurer, and 
hence any fair doubt as to meaning of its own words should be resolved against it. 
(For other cases, see Insurance, Dec. Dig. § 146[3]. 
3. CONSTRUCTION. 
Meaning or intention of parties to insurance contract must be arrived at by 
looking to all of its parts and different instruments constituting it. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
7. ATTORNEY’S FEE. 
$833.33 as attorney’s fee to beneficiary who recovered on a $2,500 life policy held 
excessive by $333.33 (Vernon’s Tex.Civ.St. 1936, art. 4736). 
(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, Erath County; Sam M. Russell, Judge. 

_ Suit by Mrs. Dixie White against the Acme Life Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

_ Reformed, and as reformed affirmed on condition of remittitur, and other- 
wise judgment in matter of attorney’s fees reversed and cause remanded. 

Oxford & McMillan, of Stephenville, for appellant. 

Chandler & Chandler, of Stephenville, for appellee. 

Lesuiz, Chief Justice. 

Mrs. Dixie White, beneficiary in a $2,500 life insurance policy held by her 
husband, James L. White, at the date of his death, filed this suit against the insurer, 
Acme Life Insurance Company, for the amount of the policy, penalties, attorney's 
fees, etc. The defendant entered a general denial and specially pleaded that the 
deceased came to his death by suicide, the effect of which act, under the terms of 
the policy, limited recovery to the amount of premiums paid. 

[rial was before the court without a jury, and at the conclusion of the same 
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judgment was rendered in favor of the plaintiff for the amount of the policy, | 
per cent. penalty, and attorney’s fees of $833.33. 

The policy was dated January 17, 1933, and James L. White died January 17, 
1935. By proper assignments the controlling question is: Was January 17, 1935, the 
day of White’s death, within or after two years from January 17, 1933? 

The provision of the policy relating to suicide provides: “If the insured shall 
die by his or her own act while he or she is sane or insane, within two years from 
the date hereof, or while any initial agreement attached hereto is in effect, the 
liability of the company shall be limited to the amount of the premiums paid by the 
insured.” (Italics ours.) 

Obviously, if January 17, 1933, is excluded from the period of time designated 
s “two years from date hereof,” then that period of time (two years) brings the 
suicide, if such, within the period of time which would limit recovery to the pre- 
miums paid, If said two years’ period begins with, or includes, January 17, 1933, 
then the death of the policyholder occurred on the day following the expiration of 
the two years’ time contemplated in the above provision of the policy, and any 
defense predicated upon that provision would not be available to the defendant. 

It is stated in 41 Tex.Jur. p. 346, § 7: “In computing time ‘from’ or ‘after’ a 
specified day or event, the general rule is to exclude the first day and to include the 
last. But such terms do not have an absolute and invariable meaning, and they 
will receive an inclusive or exclusive construction according to the intention with 
which they are used. * * *” 

The text cites many authorities supporting each proposition, and the remainder 
of section 7 cites instances in which the rule of excluding the first day and includ- 
ing the last has been applied in computing the period of time specified in contracts, 
statutes, etc. One such application of the rule excluding the first day was made 
by this court in Hardy v. City of Throckmorton, 70 S.W.(2d) 775, construing sub- 
division 6 of article 3266, R.S.1925. 

[1-4] As stated, the words “from” or “after” an event or day do not have an 
absolute and invari: ible meaning, and each should receive an inclusion or exclusion 
construction according to the intention with which such word is used. The applica- 
tion of proper rules of construction in this case brings the date “January 17, 1933,” 
within the rule of inclusion. Such construction harmonizes the different provi- 
sions of the insurance contract and gives it a clear and reasonable meaning, although 
its terms be regarded as ambiguous in the respect under consideration. 

The rule is well settled that ita case of ambiguity the construction of the 
policy will be adopted which is most favorable to the insured. This is so because 
the language employed in the contract is that of the company, and it is consistent 
with both reason and justice that any fair doubt as to the meaning of its own words 
should be resolved against it. Mutual Life Ins. Co. v. Hurni Packing Co., 263 U.S 
167, 44 S.Ct. * 68 L.Ed. 235, 31 A.L.R. 102; Eminent Household v. McCray, 156 
Ark. 300, 247 S.W. 379; Grell v. Sam Houston Life Ins. Co. (Tex.Civ.App.) 157 
S.W. 757; Dorroh-Kelly Merc. Co. v. Orient Ins. Co., 104 Tex. 199, 135 S.W. 1165. 
In arriving at our conclusion herein, we take into consideration certain phrases and 
expressions of the contract involved. For instance, it will be observed in the out- 
set that if appellant's contention is to be upheld and “January 17, 1933,” be excluded 
from the two years’ period covered by the suicide clause, it follows that had the 
policyholder received his policy on that date and he had then committed suicide 
the full amount of the policy would have been collectible regardless of the suicide 
Clause, which, according to the appellant’s contention, would not have become 
operative until January 18, 1933, the day following delivery. This would be an 
unreasonable, if not an absurd, construction to give the contract. 

What does the contract mean in this respect? We think it explains itself in the 
last provision of the policy wherein it is stipulated: “In witness whereof, Acmé 
Life Insurance Company has caused this policy to be executed at its home office at 
Austin, Texas, as of the 17th day of January, 1933 on which date it becomes effective 
and from which date loan and nonforfeiture values shall be computed.” (Italics 
ours.) Further, the application is a consideration for the policy and a part of the 
contract. The meaning or intention of the parties to the contract must be arrive 
at by looking to all of its parts and the different instruments constituting it. The 
application contains the following: “Subd. 4. That if I die within the first and 
second insurance years from self destruction, sane or insane, the liability of the 
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company shall be limited to the total amount of premiums paid on the policy, and 
no more.” (Italics ours.) 

In the nonforfeiture clause of the policy the expression is used “if at any time 
after the expiration of the second policy year * * *”; in the incontestability clause 
it is recited “and it is incontestable ‘after the second policy year’; in the two 
columns of table of loan and nonforfeiture values, the expression “at the end of 
policy year” is used; also, the expression “twentieth policy year” and “current policy 
year.” In another section of the application there is the heading “Enter here any 
special features pertaining to the application.” The first statement thereunder is 
“Date policy back to January 17, 1933. Taking age 45.” In this part of the appli- 
cation is “subd. 4,” above set out. (Italics ours.) 

In this case, January 17, 1933, was, by the terms of the policy itself, and all 
the implications arising from use of the above-quoted expressions, made the first 
effective day of the “policy year” or “insurance year.” Such specific terms and 
stipulations as found in the policy and above pointed out require that the expression 
“within two years from date hereof” (found in the suicide clause) be interpreted 
as beginning with and including January 17, 1933. The record affirmatively shows 
this and nothing to the contrary. This construction makes the first two “policy 
years” and the two years contemplated by the suicide clause coincide with each other, 
and such was undoubtedly the clear intention of the parties to the contract. Other- 
wise, the two years contemplated by the suicide clause would begin a day later 
(January 18th) than the effective date of the policy, and this situation would afford 
an immediate opportunity for suicide at the very time when one so inclined to do 
so might be most completely in the grip of an irresistible impulse to do so. As 
a practical matter policies may not be delivered upon their date, but there is no 
restriction against the parties consummating a contract and delivering the evi- 
dence thereof on that very day. 

January 17, 1935, the day on which James L. White died, not coming within 
the two years covered by the provision of the policy relating to suicide, the fact of 
his suicide, if it be one, becomes immaterial in the present case. The assignments 
raising any question predicating defense upon that provision of the policy are 
overruled 

[5] The appellant presents other assignments to the effect that the plaintiff's 
pleadings and testimony are insufficient to authorize a recovery of attorney’s fees. 
More specifically, the contention is that plaintiff’s pleadings and testimony sought 
recovery of a fee based upon the contingency of recovery, rather than a reasonable 
attorney’s fee for the prosecution and collection of the loss, as provided for in 
article 4736, V.T.S.1936. 

We have examined the pleadings and conclude that they are sufficient for recov- 
ery of the fee specified in the statute. If the pleadings be subject to criticism in any 
respect, no attack by way of special exception was directed to them in the trial 
court. 

We have carefully considered the testimony by virtue of which the appellee 
seeks to sustain the judgment for attorney's fees amounting to $833.33. The plaintiff 
offered the testimony of two reputable attorneys upon the question of reasonable 
attorney’s fees for the institution and prosecution of the suit. The first witness 
testified that if the fee were contingent upon recovery “30 to 40 per cent—possibly 
30 per cent would be a reasonable fee,” but that a “cash fee to take the case” should 
be “not less than 30 per cent.” The second witness testified that a fee contingent 
upon recovery in such case should be “an amount equal to one-third of the face 
amount of the policy,” but that “a cash fee in that case would be about $550 to $600.” 

[6] The appellant’s thirteenth assignment of error attacks the fee of $833.33 on 
the ground of excessiveness. We have considered the amount of the fee in the 
light of the attacks. We have concluded that under this record and the authorities 
in this state this court has the power to pass upon and determine the amount of a 
reasonable attorney’s fee for plaintiff’s attorneys in this case. 

In Southland Life Ins. Co. v. Norton (Tex.Com.App.) 5 S.W.(2d) 767, 769, it 
was held that the Court of Civil Appeals, in determining whether remittitur should 
be required on account of excess of judgment and verdict allowing the plaintiffs 
an attorney’s fee, was not bound either by the verdict or by the testimony of the 
Witnesses as to the reasonableness of the fee, but that the Court of Civil Appeals 
had the right “to look to the entire record in the case before them, and to view 
the matter in the light of the testimony, the record before them, the amount in con- 
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troversy, and their own common knowledge and experience as lawyers and judges.” 
This statement of the law relating to the question of excessiveness in recovery of 
attorney's fees has never been qualified, and the rule has been followed by various 
appellate courts in this state. Simmonds v. St. Louis, B. & M. Ry. Co. (Tex.Com. 
App.) 91 S.W.(2d) 332; Southland Life Ins. Co. v. Norton (Tex.Civ.App.) 9 
S.W.(2d) 752; City of Eastland v. Owen (Tex.Civ.App.) 49 S.W.(2d) 534; Bryant 
v. Browning (Tex.Civ.App.) 48 S.W.(2d) 798; American Cent. Life Ins. Co. v. 
Alexander (Tex.Civ.App.) 39 S.W.(2d) 86, 90. 

[7] As we interpret the testimony of the first witness, the reasonable attorney’s 
fee under the statute would be not less than 30 per cent. of the face value of the 
policy, which is $2,500. The second witness’ testimony estimates such fee to be not 
less than $550 nor more than $600. In the light of this testimony, and taking into 
consideration all the elements warranted by the decisions above cited, we conclude 
that the judgment of the trial court in the matter of attorney’s fees is excessive 
and that a reasonable fee under the circumstances for plaintiff’s attorneys is $500. 

It is therefore our order that if, within the time allowed by law for the filing of 
a motion for rehearing, the appellee, Mrs. Dixie White, shall file in this court a 
remittitur of all that portion of the judgment in her favor for attorney’s fees in 
excess of $500, the judgment of the trial court will be so reformed and as reformed 
affirmed. Otherwise, such judgment in the matter of attorney’s fees will be reversed 
and the cause remanded. 


On Rehearing. 

Per Curiam. 

The appellant’s motion for rehearing has been duly considered, and it is in all 
things overruled, except as to the request for findings of fact upon the issue of 
whether or not James Luther White, the insured, committed suicide on January 
17, 1935. This court has carefully considered the testimony bearing upon this 
issue, and we think that reasonable minds cannot differ upon the conclusions to be 
reached from a consideration of the same. In accordance with that view, we con- 
clude that said White came to his death on said date by reason of an intentional, 


self-inflicted wound ; that is, it is our opinion from the testimony that he committed 
suicide. 





GIBRALTER COLORADO LIFE CO. v. TAYLOR et al. No. 12009. 


Court of Civil Appeals of Texas. Dallas. Oct. 31, 1936. 
Rehearing Denied Nov. 28, 1936. 
99 Southwestern Reporter (2d) 1084. 
5. EXTENSION. 


Where foreign insurer, in consideration of monthly payments, extended time 
for payment of premium on life policy, and insurer’s local cashier, knowing of 
insured’s death, received check bearing notation that it was for certain monthly 
payments and deposited check in bank, insurer held to have waived forfeiture, if 
any, and was estopped to urge forfeiture for delinquency in payments; cashier's 
conduct being tantamount to acceptance of check in payment, even though cashier 
wrote letter to insured inclosing short form application for reinstatement and say- 
ing that proceeds of check were being held in trust. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

9. EXTENSION. ‘ : 

Provision in life policy and in agreement- extending time for payment of 
premium, declaring that only executive officer could waive terms of contracts, held 
for sole benefit of insurer and could be waived either expressly or impliedly. 

(For other cases, see Insurance, Dec. Dig. § 386.) 

10. WAIVER. 


Foreign insurer’s cashier in charge of branch office with power to collect and 
receipt for premiums and deposit them in local bank and to issue short form 
application for reinstatement of lapsed policies held empowered to exercise authority 
of executive officer within life policy and time extension agreement forbidding 
waiver except by such officer, and hence insurer was bound by cashier’s conduct in 
accepting check in payment of overdue extension fees. 


(For other cases, see Insurance, Dec. Dig. § 376[1].) 
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11. ATTORNEYS FEES. ' ‘ 
In action on $2,000 life policy, judgment against insurer allowing $500 for 
services of plaintiff's attorneys preceding and including trial and $250 additional in 


event of appeal held reasonable (Vernon’s Ann.Civ.St. art. 4736). 


(For other cases, see Insurance, Dec. Dig. § 602.) 

Error from District Court, Kaufman County; Thomas R. Bond, Judge. 

Suit by W. W. Taylor against the Colorado Life Company, wherein Ruby 
Elvine Tayor intervened. Judgment for plaintiff, and defendant brings error, alleg- 
ing a change of name to that of the Gibralter Colorado Life Company. 

Affirmed. 

J. L. Goggans and James J. Laney, both of Dallas, for plaintiff in error. 

Fred T. Porter and Jack B. Bond, both of Terrell, for defendants in error. 

LOONEY, Justice. 

[1] At the outset, plaintiff moves the court to strike out defendant’s proposi- 
tions Nos. 1 to 10, inclusive, on the ground that they are mere abstractions. This 
motion is overruled, as it has been several times held that, since the amendment 
(Acts 1931, c. 45, § 1)to article 1757, R.S. (Vernon’s Ann.Civ.St. art. 1757), proposi- 
tions are not essential parts of a brief. Standard vy. Texas Pacific, etc., Co. (Tex. 
Civ.App.) 47 S.W.(2d) 443; Robert, etc., Co. v. Bains (Tex.Civ.App.) 57 S.W.(2d) 
872; Henderson v. Page (Tex.Civ‘App.) 78 S.W.(2d) 293. 

W. W. Taylor, beneficiary, sued the Colorado Life Company on its life policy, 
insuring the life of Dewey B. Taylor, son of plaintiff, to recover the face of the 
policy, $2,000, and interest, 12 per cent. damages, and a reasonable attorney’s fee. 

Answering the suit defendant alleged that the annual premium due April 4, 1933, 
was not paid at maturity, but that within the days of grace allowed, defendant 
granted an extension to October 4, 1933, the insured agreeing to pay $1 at the time 
the extension agreement was made, and $2 on each of the following days: June 4th, 
July 4th, August 4th, September 4th, and on October 4, 1933, the sum of $41.39, plus 
interest. The agreement stipulated that, upon the failure of insured to pay any 
extension fee on its due date, or within the twelve days of grace allowed, all rights 
under the policy would be forfeited. Defendant alleged that insured failed to pay the 
extension fee of $2 on June 4, 1933, or within the grace period allowed, therefore the 
policy lapsed and all rights thereunder were forfeited; but notwithstanding this fact 
there was received at defendant’s Dallas office on July 11, 1933, a remittance by 
plaintiff of $4, purporting to be the amount of the extention fees due June 4 and July 
4, 1933; that such remittance was made after the fatal shooting and wounding of 
insured, which occurred July 10, 1933, the remittance reaching defendant’s Dallas 
ofice on July 11, 1933, after the insured’s death; but that plaintiff made no mention 
of the wounding and death of insured in connection with the remittance, thus 
attempting the perpetration of fraud upon defendant. Defendant alleged that, on 
receipt of the remittance, being a check payable to the order of defendant in the 
sum of $4, drawn by plaintiff on the First National Bank of Wills Point, Tex., 
defendant’s cashier in charge of its Dallas office, ignorant of the death of the 
insured, collected the check, placed the proceeds to the credit of defendant in a 
Dallas bank, and directed a letter to the insured acknowledging receipt of the 
remittance, stating in the letter that, although the policy lapsed on June 16, 1933, 
it could be reinstated, inclosed for that purpose a short form application for rein- 
statement, stating that in the meantime the amount of the remittance would be held 
in trust; thatthe application for renewal was never made, because of the death of 
the insured, and that, after learning the facts just detailed, defendant tendered to 
plaintiff the amount of the remittance $4—which being declined, defendant con- 
tinued the tender in its answer herein and deposited the amount in the registry of 
court for the benefit of the person shown to be entitled to receive same. 


In a supplemental petition, plaintiff alleged that the policy had not lapsed, as 
alleged by defendant, but was in full force and effect on July 10, 1933, the date of 
the death of the insured, in that, defendant in writing waived payment when due of 
the $2 extension fee due June 4, 1933, and extended the time for payment to July 12, 
1933: and that the fee was paid and accepted by defendant prior to July 12, 1933. 
Plaintiff also alleged that, on or about July 7, 1933, he sent defendant a check for $4, 
in settlement of the extension fees due in June and July, having on its face a nota- 
tion indicating the purpose for which it was sent; that defendant received the 
check at its Dallas office, collected the same and deposited the proceeds to its credit 
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in the Republic National Bank & Trust Company of Dallas, thus waiving the 
alleged detault, and the right to forfeit the policy because of failure to pay when 
due the June extension fee. 

Replying to plaintiff's supplemental petition in regard to waiver, defendant 
alleged that, on July 11, 1933, when the check for $4 was received at its Dallas office, 
its cashier in charge, being ignorant of the death of the insured, addressed a letter-to 
him, acknowledging receipt of the remittance, stating that the policy had lapsed on 
June 16, 1933, but that same could be reinstated on application and, for the pur- 
pose, inclosed a short form application to be used, stating further that the remittance 
of $4 would be held in trust, awaiting final disposition of the application for rein- 
statement. Defendant also denied having waived the default or the forfeiture. 

Mrs. Ruby Elvine Taylor, widow of the insured, intervened for herself and the 
two minor children of herself and deceased husband, claiming that plaintiff had no 
insurable interest in the life of the insured, and that the proceeds of the policy 
should be adjudged to interveners, save and except any indebtedness insured owed 
plaintiff and the amount of any premiums paid by plaintiff on the policy. Judgment 
having gone against interveners, and no appeal therefrom perfected, we do not 
deem it necessary to take further notice of their connection with the case. 

At the conclusion of the evidence, defendant moved for an instructed verdict, 
which being denied, the case was submitted to a jury on special issues responsive to 
pleadings and evidence, in answer to which they found, in substance, that there was 
an agreement by defendant, extending the time for payment of the second year’s 
premium to October 4, 1933; that plaintiff’s check to the order of defendant for 
$4, in payment of the extension fees due June 4 and July 4, 1933, was accepted by 
defendant, through its agent and representative, with knowledge that the insured 
was dead; and further that defendant, through an authorized agent or representa- 
tive, agreed in writing that plaintiff or insured could have until July 12, 1933, to pay 
the premium maturing June 4th, and that prior to July 12th, plaintiff paid said 
premium. The jury also found $500 to be a reasonable attorney’s fee for services 
rendered in prosecuting the suit to judgment, and that $250 would be a reasonable 
fee for attention to the case on appeal. 

After overruling defendant’s motion for judgment non obstante veredicto, the 
court rendered judgment for plaintiff against the defendant for $2,000, the face of 
the policy and interest, 12 per cent. damages, $500 attorney’s fee for services rendered 
to and including the trial providing also that, in the event of an appeal, plaintiff 
would be entitled to an additional attorney’s fee of $250 for services incident to the 
appeal. Defendant’s motion for a new trial having been overruled, notice of appeal 
was given, and the case is now before us for review on petition for writ of error by 
Gibralter Colorado Life Company, alleging, among other things, the change of the 
name of the Colorado Life Company to that of the Gibralter Colorado Life 
Company. 

__ Two theories are presented by pleadings, proof, and findings of the jury on 
either of which if tenable the judgment below may be affirmed. The first is: That 
defendant agreed in writing to extend the time for payment of the extension fee 
due June 4, 1933, to July 12, 1933, and that prior to that date the fee was paid. 
The second is: That plaintiff remitted his check for $4 payable to the order of the 
defendant, containing on its face the notation, “June and July payments on note 
policy #34205 Dewey Taylor,” was received at defendant’s Dallas office by its 
cashier in charge, who at the time knew the policy was in a lapsed condition, and, 
as found by the jury, also knew that the insured was dead and with this knowledge 
failed to return the check, but accepted same in settlement of the overdue 
premium, and appropriated its proceeds to the use and benefit of the defendant. 

[2-4] Defendant assigns error on the action of the court in permitting witnesses 
to testify, over objections urged, to the contents of a letter (not produced because 
destroyed) granting an extensicn to July 12, 1933, for payment of the extension fee 
due June 4, 1933, purportedly written by T. M. Watlington, manager of defendant's 
renewal department, and received by plaintiff about July 5, 1933: the contention of 
defendant being that, the letter, the contents of which was testified to, not being 
before the court its authenticity could not be established by comparison of hand- 
writing; and not being properly authenticated, testimony as to its contents was inad- 
missible. 

The record discloses that the insured was the only child of plaintiff and his wife; 
that at the time of his death insured was engaged in operating trucks, and while 





Life 


not ' 
stay! 
fron 
open 
begu 
due 

depa 
coul 
was 
time 
ant, 

insu 
insis 
the | 
for 

Tav! 
writ 
wou 


ness 
on | 
that 
resp 
of tl 
The 
plait 
Col 


test! 
sign 
unde 
Mus 
App 
Whi 
not 
by 
Co. 
Gut 
(Te 
foll 
sett] 
hav 
by 
cour 
pro 
anci 
Der 
nati 
hefi 
circ 
to v 
pert 


find 
plai 
mor 
tha 
fee. 


in ( 
hol 
rec 
rep 


Life] Gibralter Colorado Life Co. v. Taylor et al. 1295 


not divorced he and his wife were not living together, and their two children were 
staying on the farm with their grandparents (Mr. and Mrs. Taylor) ; that all mail 
from defendant to the insured was left in the rural mail box of his father, and was 
opened and read by insured’s mother and father. That about April 21, 1933, plaintiff 
begun a correspondence with defendant, seeking an extension of the annual premium 
due in 1933, in answer to which, through T. M. Watlington, manager of the renewal 
department defendant wrote insured, giving instructions as to how such extension 
could be procured, and inclosed blanks to be used for that purpose; the extension 
was later agreed upon. Although conflicting, the evidence tends to show that some 
time after June 16, 1933, plaintiff or the insured received a letter from the defend- 
ant, stating that the policy had lapsed in regard to which Mrs. Taylor, mother of 
insured, testified that on receipt of the letter she immediately wrote defendant, 
insisting that the policy had not lapsed, according to her understanding had with 
the agent, to the effect that the payment theretofore made would carry the policy 
for a month or two and that it was in response to this letter, written by Mrs. 
Tavilor, that the letter purportedly from defendant, received about July 5th, was 
written, stating that, while the policy did not take care of itself yet an extension 
would be granted to July 12, 1933. 

\lthough T. M. Watlington denied having written any such letter, four wit- 
nesses—Mr, and Mrs. Taylor, a Mrs. Walsh, and a Mr. Clemmons—testified that 
on July 5th such a letter was received through the mail at the home of Mr. Taylor; 
that it was written upon a letterhead purportedly of defendant, similar in all 
respects to a letter admittedly written by Mr. Watlington (found at page 69 
of the statement of facts) : and that the letter received July 5th was similarly signed. 
The rural mail carrier testified that, during the first week of July, he delivered to 
plaintiff several letters addressed to plaintiff on the insured purportedly from the 
Colorado Life Insurance Company. 

We recognize as correct the doctrine invoked by the defendant, that is, where 
testimony of experts is offered to establish by comparison the genuineness of a 
signature or of handwriting, the signature or handwriting, the genuiness of which is 
under inquiry, must be produced, else no basis for comparison is afforded. See 
Mugge v. Adams, 76 Tex. 448, 13 S.W. 330; Robertson v. Talmadge (Tex.Civ. 
App.) 174 S.W. 627, 629; Kveton v. Keding (Tex.Civ.App.) 286 S.W. 673, 677. 
While this is true, it has never been held that, the genuineness of a document may 
not be either established or disproved otherwise by competent evidence, and especially 
by circumstantial evidence. See 28 Tex.Jur. p. 401, § 10; International Harvester 
Co. v. Campbell, 43 Tex.Civ.App. 421, 96 S.W. 93, 94: Sun Mfg. Co. v. Egbert & 
Guthrie, 37 Tex.Civ.App. 512, 84 S.D. 667; Denby Motor Truck Co. v. Mears 
(Tex.Civ.App.) 229 S.W. 994, 997. 28 Texas Jurisprudence, supra, announces the 
following doctrine: “In accordance with general rules, elsewhere noticed, it is well 
settled that the existence, execution, loss and contents of an instrument alleged to 
have been lost may be established by parol as well as by documentary evidence, and 
by circumstantial as well as direct evidence. In fact, it has been said that the 
courts show greater liberality with respect to the admission of circumstances in 
Proving lost instruments than in other cases, particularly when the document is an 
ancient one. * * * ” The following pertinent language was used by the court in 
Denby Motor Truck Co. v. Mears, supra; the court said in part, “While the sig- 
nature of the party writing the letter must be proved or its execution established 
hefore it is admissible in evidence, this may be done circumstantially, and when the 
circumstances are such as to indicate they are the letters of the party purporting 
to write them, the court may admit them as evidence.” We overrule all assignments 
pertaining to this question. 

15] Defendant complains of the submission of the following issue: “QO. Do you 
find trom a preponderance of the evidence that the defendant company accepted the 
—s ae ie $4.00 in settlement of the extension fees due and owing for the 
aa _* _ _ July, 1933 Its contention being that the evidence showed 
_ conditional acceptance of the check was not in satisfaction of the extension 
lhe record discloses that defendant sent Miss Lunney from Denver and put her 
large of its Dallas office, as cashier for the accommodation of its Texas policy- 
holders. Premiums remitted to the Dallas office were by the cashier received, 
receipted for, collected, and placed to the credit of defendant in a local bank, and 
report thereof made to the home office at Denver. The check in question for $4 


in cl 
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was dated July 7, 1933, drawn by plaintiff on the First National Bank of Wills Point, 
payable to the order of defendant, and had on the lower left corner this nota- 
tion: “June and July payments on note policy #34,205 Dewey Taylor,” was received 
by Miss Lunney on June 11, 1933, by her was deposited, together with other funds 
belonging to the defendant, to its credit in a local bank. Miss Lunney testified that 
she knew the policy was in a lapsed condition at the time she received and collected 
the check, and although she testified that she did not know of the death of the 
insured, yet the evidence, in our opinion, raised the issue and, on submission of the 
jury found that defendant, through its agent, knew of insured’s death. She also 
testified that plaintiff's check was in payment of the June and July extension fees, 
and that she accepted same as such and, on this issue, the jury also found that 
the defendant accepted the check in settlement of these extension fees. Miss Lunney 
was asked: “Q. When you received that check, what disposition was made of it? 
A. I deposited it and the proceeds were in trust.” She also testified that she wrote a 
letter to the insured, inclosing a short form application for reinstatement to be 
returned, and that the matter would be referred to the home office. However, aside 
from the testimony of Miss Lunney, to the effect that she accepted the check in 
payment of the June and July extension fees, we think her conduct was tantamount 
to an acceptance of the remittance in payment of the overdue extension fees. As 
before shown, the check had upon its face this language: “June and July payments 
on note policy #34,205 Dewey Taylor.” In this situation, defendant was not 
authorized to appropriate the proceeds of the check, except on the terms expressed 
on the face of the check. Miss Lunney knew the policy had lapsed and, as found 
by the jury, although denied by her, knew insured was dead. It was only by virtue 
of the insurance contract that defendant had the right to appropriate the proceeds 
of the check to its own use and benefit, and, in so doing, necessarily recognized 
the continuing validity of the contract, waived the forfeiture, if any existed at that 
time, and we think is estopped to urge forfeiture as'a defense. If defendant did 
not intend to be bound by the terms imposed by the language on the face of the 
check, that is, its acceptance as payment of past-due extension fees, the proposal 
should have been rejected and the check returned; but having collected and appro- 
priated to its own use and benefit the proceeds, defendant should not now be per- 
mitted to say that the fund is held in trust awaiting the result of an application for 
reinstatement. Stetson-Preston Co. v. H. S. Dodson & Co. (Tex.Civ.App.) 103 S.W. 
685, 686, presents a case where a check was forwarded with a letter stating that it 
was to be in full settlement of an account. On its receipt, the recipient notified the 
sender that the check would not be received in full settlement, but that the amount 
would be entered as a credit upon the -account. Passing upon the situation thus 
presented, the court said: “They accepted this check and appropriated the funds 
that arose from cashing it. It is true at the same time they wrote a letter to the 
appellees, in effect stating that they would not be bound by this settlement, but that 
they would credit and had credited the sum received on appellees’ indebtedness. 
There was existing prior to that time a controversy between the parties as to what 
the amount was * * * The appellants were only authorized to accept and appro- 
priate the draft in accordance with the terms under which it was sent. They were 
distinctly informed that it was sent in full payment of a settlement made with 
McClellan: and, if they did not intend to be bound by such settlement, they should 
have repudiated the transaction in toto and returned to the appellees the draft 
received.” To the same effect see: Bergman Produce Co. v. Brown (Tex.Civ.App.) 
172 S.W. 554; Hunt v. Ogden, 58 Tex.Civ.App. 443, 125 S.W. 386; Olson v. Burton 
(Tex.Civ.App.) 141 S.W. 549; Clopton v. Caldwell County (Tex.Civ.App.) 187 
S.W. 400: Moore & Co. v. Armour & Co. (Tex.Civ.App.) 226 S.W. 689: Payne & 
Tippin v. W. E. Stewart Land Co. (Tex.Civ.App.) 234 S.W. 254; First State Bank 
v. Knapp (Tex.Civ.App.) 3 S.W.(2d) 468; Root & Fehl v. Murray Tool Co. (Tex. 
Com.App.) 26 $.D.(2d) 189, 75 A.L.R. 902; Kean v. Southwest Nat. Bank (Te. 
Civ.App.) 50 S.W.(2d) 839: Bailey v. W. O. W., 116 Tex. 160, 286 S.W. 456, 45/7, 
288 S.W. 115, 47 A.L.R. 876: American Nat. Ins. Co. v. Cleveland (Tex.Com.App.) 
8 S.W.(2d) 217. We therefore overrule the assignment under consideration and 
hold that the evidence authorized the submission and supports the finding of the 
jury, to the effect that the defendant accepted the check for $4 in settlement of the 
extension fees due June 4 and July 4, 1933. 

In harmony with what has heretofore been said, we overrule the assignments 
urged by the defendant to the action of the court in overruling its motion for an 
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instructed verdict, and in overruling its motion for judgment non obstante veredicto. 

[6-8] Statement has heretofore been made that Miss Lunney testified that when 
she received the $4 check July 11, 1933, she addressed to the insured a letter inclos- 
ing a short form application for reinstatement. Defendant assigns error on the 
action of the court in excluding the letter in question. Paragraph 1 of the letter 
acknowledged receipt of the remittance of $4, being the amount of the extension 
fees due June 4th and July 4th, stating that the policy lapsed on June 16, 1933, the 
expiration date of the grace period. In paragraph 2 she wrote: “We shall be very 
glad to reinstate you in full if you will fill out the inclosed short form of appli- 
cation for reinstatement, date it, sign and return to us’; and in paragraph 3, she 
wrote: “We are holding the proceeds of this remittance in trust waiting the con- 
sideration and final disposition of an application for reinstatement.” The contention 
of defendant is that this letter written at the time and under the circumstances, was 
admissible as res gestae. 

The court offered to admit all of the letter, except the third or last paragraph, 
but defendant declined the offer, and in so doing, we think precluded itself from 
complaining except as to the exclusion of. the third paragraph. This paragraph states 
that the proceeds of the remittance were being held in trust, awaiting final disposi- 
tion of an application for reinstatement. If the court erred in excluding paragraph 
3, the error, in our opinion, was cured and rendered harmless by testimony to the 
same effect by Miss Lunney. She testified, without objection, as follows: 

“QO. When you received that check, what disposition was made of it? A. It 
was in payment of extension fees. 

“QO. I say, what disposition did you make of the check? A. I deposited it and 
the proceeds were in trust. * * * 

“QO. Did you send anything along with it? A. I sent a short form application 
for reinstatement, and that was to be returned and the matter was referred to the 
home office.” 

Thus, we think the substance of the excluded paragraph was put in evidence by 
the testimony of Miss Lunney on her Q. and A. examination. But aside from this, 
in view of the unequivocal acts of defendant in accepting the check in payment of 
over-due extension fees and in appropriating the proceeds to its own use and benefit, 
the third paragraph of the letter was self-serving and at variance with the legal 
implications arising from defendant’s conduct. We overrule this contention. 

[9, 10] It is also insisted that, as both the policy and the extension agreement 
expressly provide that only an executive officer of the company could waive any of 
the terms of the contracts, the acts of Miss Lunney, in accepting the check and 
appropriating its proceeds to the use and benefit of defendant, were not binding 
upon the company, and did not waive any of the terms and provisions of the contract. 

Both the policy and extension agreement contain the provision set forth in the 
proposition just quoted. We think it obvious that these provisions were for the 
benefit alone of the defendant and, of course, could be waived, either expressly or 
impliedly. As to Watlington, manager of the renewal department of the company, 
who is not named as one of defendant’s executive officers, clearly the provisions 
above mentioned were waived, as his business was chiefly to grant extensions and 
effectuate renewals of lapsed policies. As to Miss Lunney, she described her duties 
as follows: “I occupy the position of Cashier with the Colorado Life Company, and 
have held that position for three years last April. I was holding such position in 
July 1933 (Statement of facts page 113) * * * I came to Dallas from Denver, 
Colorado. They sent me down here as Cashier of this office. By Cashier’s office. 
I mean an office where remittances are paid by the Texas policy holders; they are 
sent to our office or to the home office. I deposit such premiums to the credit of 
the Colorado Life Company, and send a report of this to the Home Office twice a 
week. My official title is Cashier * * * (Statement of facts pages 116-117). I 
deposited this check in the noon deposit of July 12th. I have my deposit slip 
here with me, and it shows that on that date the Colorado Life Company got credit 
for $240.92 of which the $4.00 Dewey B. Taylor’s was a part (Statement of facts 
page 120-121). The majority of premiums are paid by checks, and when I receive 
them I deposit them direct to the account of the Colorado Life Company. As a rule 
Premiums are sent in to us by mail. This is satisfactory with the Company for them 
to be sent in by mail, and it is the rule, and has been for sometime. I take the 
checks and deposit them to the credit of the Colorado Life Company and sign the 
receipt.” Defendant also supplied her with short form applications for the rein- 
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statement of lapsed policies; thus, we think it appears that the company established 
a branch office in Dallas, in charge of an agent called “cashier,” clothed with author- 
ity to collect premiums, receipt therefor, and deposit same to the credit of the com- 
pany in a local bank: in other words, the cashier in charge of the branch office was 
authorized to perform duties and exercise the authority of an executive officer. 

In Dunken v. Aitna Life Ins. Co., 221 S.W. 691, 696, the Austin Court of Civil 
Appeals said: “It is competent for an insurance company to stipulate in the policy, 
as here, that a waiver may be accomplished only through the acts or conduct of 
executive officers, but that stipulation itself may be waived by the company, and a 
waiver may result by acts of its agents authorized or acquiesced in by such officers. 
The acts of the agents then become the acts of the company, notwithstanding the 
statute, which was enacted for the benefit of such companies.” With reference to a 
similar situation presented in American Nat. Ins. Co. v. Bailey, 3 S.W.(2d) 539, 543, 
the Waco Court of Civil Appeals said: “It is true the policy prohibited the agent 
Bridges from waiving any provision of the policy, but appellant is a corporation, 
and can act only through its officers and agents, and any officer or agent empowered 
to act for it in respect to a particular matter is the representative of the company 
in that behalf, and his acts, done within the scope of his powers, are binding upon 
the company.” To the same effect, the Fort Worth Court of Civil Appeals, in 
American Nat. Ins. Co. v. Cleveland, 52 S.W.(2d) 327, 331, said: “And in this 
connection we will add that the provisions in the policies attempting to deny all 
agents of the company authority to waive forfeitures or to receive premiums on 
policies in arrears more than four weeks, or to receipt for the same, are unenforce- 
able as against the plea of waiver and estoppel; since the act of the agent within 
the scope of his employment at the date of the act will bind the principal.” Also 
see Home Benefit Ass’n v. Catchings (Tex.Civ.App.) 38 S.W.(2d) 386. 

The defendant largely relies upon the case of The Pretorians v. Krusz (Tex. 
Com.App.) 58 S.W.(2d) 27, 29. The Krusz Case, in our opinion, is readily dis- 
tinguishable from the case under consideration; the difference is shown by the court, 
in distinguishing the Krusz Case from other cases similar to the instant case, the court 
said: “The difference between those cases and the one at bar is that there the pay- 
ments were received unconditionally, whereas, here the payments were not received 
unconditionally, but more in the nature of a deposit subject to approval of the 
supreme authority, for it is expressly stated in the very receipts which evidence 
the payments and conditioned on which such payments were received by the 
recorder, that such payments were received ‘upon the condition and agreement that 
he or she,’ meaning the insured member, ‘has no claim whatever upon the order, until 
said member’s application for reinstatement is accepted by the Supreme Senate. If 
not accepted, then the amount of the receipt is to be refunded to said member.” We 
overrule the contention that the acts of Miss Lunney were not binding upon the 
company. 

Under a single proposition, defendant presents several errors assigned on the 
argument of counsel for plaintiff, contending that the same were unauthorized and 
prejudicial. After a careful consideration of the entire record relating to these 
assignments, we do not think reversible error is shown. The excerpts from the 
argument complained of, in our opinion, were legitimate deductions from the evi- 
dence and within the bounds of permissible argument. 

[11] Error is also assigned on the action of the court in awarding attorney's 
fees alleged to be patently excessive, in that, the only testimony on the issue was 
based upon the theory of a contingent recovery. Tested by the amount of attorney's 
fees approved as reasonable in similar cases, we find no fault with the verdict and 
judgment in this respect. The amount of the policy sued upon is $2,000, $500 was 
allowed for services of the attorneys preceding and including the trial, and $250 for 
necessary services required, if the case should be appealed, making a total of $750 
In American Central Life Ins. Co. v. Alexander (Tex.Civ.App.) 39 S.W.(2d) 86, a 
fee of $750 was held reasonable in a suit on a policy for $2,000; in American Nat. 
Ins. Co. v. Bailey (Tex.Civ.App.) 3 S.W.(2d) 539, $300 was held reasonable in a 
suit on a policy for $504: in United States Fidelity & Guaranty Co. v. Hardeman 
(Tex.Civ.App.) 22 S.W.(2d) 1112, $250 was held reasonable in a suit on a policy 
for $675; in Southern Surety Co. v. Calhoun (Tex.Civ.App.) 44 S.W.(2d) 459 
$1,500 allowed in a suit on a policy for $1,988 was held excessive, but that $750 
was reasonable, and requiring a remittitur of $750, the court affirmed the judgment: 
and in Grand Lodge, etc. v. Ware (Tex.Civ.App.) 73 S.W.(2d) 1076, $1,250 was 
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held reasonable in a suit on a policy for $2,700. So we conclude that the amount 
of attorney’s fees allowed in the instant case is not a larger percentage than 
allowances heretofore made and approved in other similar cases. 

We are not unmindful of the language of Judge Critz in Southland Life v. 
Norton (Tex.Com.App.) 5 S.W.(2d) 767, 768, who, after quoting the controlling 
statute, said: “This means such a fee as would be reasonable for a litigant himself 
to pay his own attorney for prosecuting the case and not a speculative or contingent 
fee based upon the uncertainty of the litigation. As applied to the case at bar, it is 
the purpose and object of the statute to allow the plaintiff a reasonable sum for a 
competent attorney, or firm of attorneys, to represent him in the case and prosecute 
the litigation, and the statute does not contemplate a fee for more than one attorney 
or firm of attorneys”; neither are we unmindful of the statute itself (article 4736, 
R.S. as amended by Acts 1931, c. 91, § 1 [Vernon’s Ann.Civ.St. art. 4736]) which 
provides that the right of a plaintiff to attorney’s fees is based upon the contingency 
of recovering judgment on the policy; and after reading in full the testimony of 
Mr. Ross Huffmaster, the only witness examined on this issue, we are inclined to 
the opinion that his answers, in response to cross-interrogatories to the effect that, 
the amount of attorney’s fees testified to, considered by him as contingent, were 
based upon his knowledge of the statute that allows attorney’s fees only on the 
contingency of a successful suit on the policy. The record discloses that he was a 
lawyer of twenty-five years’ experience, familiar with such litigation, and, after 
inspecting the record, gave the testimony as hereinbefore stated. We therefore 
approve the verdict of the jury, as to attorney’s fees, but aside from their findings, 
from our own experience and knowledge as lawyers and judges, after an examina- 
tion of the entire record, we approve the amount allowed as reasonable. 

Finding no reversible error, the judgment of the trial court is affirmed. 


Affirmed. 


SOUTHWESTERN LIFE INS. CO. v. POWERS. No. 4991 
Court of Civil Appeals of Texas. Texarkana. Nov. 26, 1936. 
Rehearing Denied Dec. 17, 1936. 
100 Southwestern Reporter (2d) 201. 
1. PAYMENT OF PREMIUMS. 

\ premium note may constitute payment or it may merely evidence the debt 
representing the premiums, the test being the intention of the parties. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 

2; PREMIUM NOTE. 

Premium notes extending time for payment of premiums and providing for 
forfeiture of policy in case of default held valid, notwithstanding note did not 
expressly constitute an indebtedness on the policy. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

3. PROMPT PAYMENT. 

Insurer may stipulate for prompt payment of premium due and provide a 
forfeiture by way of penalty to ensure such stipulation, and where policy stipulates 
for forfeiture of policy in event of failure of insured to pay annual premium on 
designated date, time is of the essence. 

(For other cases, see Insurance, Dec. Dig. § 349]1].) 

4, PAYMENT OF PREMIUM. 

In action on life policy, defense that policy was forfeited for nonpayment of 
Premium notes held an affirmative defense which could not be considered unless 
specifically pleaded, irrespective of whether policy was forfeited for failure to 
pay notes or to pay premiums for which notes were given. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

6, PLEADING. 

In action on life policy, allegations in petition that policy was in full force and 
effect at least as a policy of extended insurance, and that all provisions and condi- 
tions of policy had been complied with, held not to relieve insurer of necessity of 
pleading affirmative defense that policy was forfeited for nonpayment of premium 
hote, since allegations were merely pleader’s conclusions, 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 
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Appeal from District Court, Smith County; Walter G. Russell, Judge. 

Suit by Ruth Powers against the Southwestern Life Insurance Company, 
Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

McBride, Hamilton, Lipscomb & Wood, of Dallas, for appellant. 

Butler & Price, of Tyler, for appellee. 

Jounson, Chief Justice. 

Appellee, Ruth Powers, sued appellant, Southwestern Life Insurance Company, 
to recover the face value of a policy of life insurance in the sum of $2,500 and statu- 
tory penalty and attorney’s fee. 

Appellee alleged that the policy was issued July 19, 1926, to and upon the life 
of Joe M. Powers, brother of appellee, the named beneficiary, whereby appellant 
promised and became liable and bound to pay appellee $2,500 upon the death of 
Joe M. Powers; that Joe M. Powers died October 14, 1933. 

The petition further alleges that at the time of the death of Joe M. Powers 
“the policy was in full force and effect, or at least was in full force and effect asa 
contract or policy of extended insurance for $2500, he, the said Joe M. Powers, hav- 
ing complied with all the provisions and conditions of the policy.” 

Demand for payment and denial of liability was alleged, and that the statutory 
period of time after refusal to pay had run, thereby authorizing recovery of statu- 
tory penalty and attorney’s fee 

Appellant answered by general demurrer and general denial. 

Trial to the court without a jury resulted in judgment for appellee, from 
which appellant has perfected its appeal. 

Appellant defended the suit on the grounds, stated in substance, that the policy 
was forfeited for default of insured in the payment of two notes claimed by appel- 
lant to have been executed and accepted in extension of the time of payment, as 
distinguished from payment or satisfaction, of the third and fourth annual pre- 
miums; that, each of the notes, as appellant contends it had the right to do under 
their provisions, was canceled after its maturity date and (partial payments having 
been made) the unpaid balance of the premium for which each note was given was 
advanced and paid under the automatic premium loan provision of the policy, which 
transactions consumed the entire reserve or automatic loan value of the policy to 
the end of the fourth policy-year, July 19, 1930, at which time, there being no fur- 
ther premiums paid or otherwise settled, all liability of the company terminated, 
being prior to the death of the insured. Upon which grounds, and under appro- 
priate assignments of error, appellant asserts that the trial court judgment was 
error and should be reversed and judgment here rendered for appellant 

Appellee contends, in substance, that the notes constituted binding obligations 
on the part of the insured to pay appellant the amount of principal and interest, and 
upon default, the attorney’s fees, as stipulated in the notes, and should be held to 
have satisfied the premiums for which they were given; and that appellant had no 
right or option to choose whether it would enforce payment of the notes or treat the 
policy forfeited for default in their payment and advance the amount in payment 
of the premiums under the automatic premium loan provisions of the policy, thereby 
reducing the reserve which otherwise would have been available and sufficient to 
extend the insurance beyond the date of the death of the insured. 

The pertinent provisions of the policy read: 

“Automatic Premium Loans—If at any time after the expiration of the second 
policy year and while this Policy is in full force, any premium or installment of 
premium shall not be paid or settled in any other way within the time allowed 
for its payment, the Company, unless otherwise instructed in writing by the 
Insured, will forthwith advance the amount of such premium, or instalment o! 
premium with interest thereon at the rate of six per cent per annum 
payable in advance, as a loan against this Policy, provided the loan 
value hereof shall be sufficient to secure such loan with any other existing 
indebtedness and interest in advance on the total debt until the next premium or 
instalment thereof becomes due. Premiums falling due thereafter will in_ like 
manner be so advanced and paid by the Company and this Policy so continued from 
time to time as long as the loan value hereof, after deducting all indebtedness and 
interest, is sufficient to pay a quarterly premium on this Policy. At any time while 
this Policy is thus continued in force, payment of premiums may be resumed by the 
owner of the Policy without medical re-examination and all the rights of the Insured 
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under this Policy will remain in full force and effect, subject only to the indebted- 
ness hereon, the same as if premiums had been paid in cash by the Insured. In any 
settlement of the Policy, the indebtedness to the Company hereon shall be a first lien 
in priority to the claim of any beneficiary or assignee. Such loan may be repaid at 
any time, but failure to repay it shall not avoid the Policy until the total indebted- 
ness thereon shall equal or exceed the loan value, in which case this Policy shall 
automatically cease and determine. 

“Other Non-forfeiture Provisions—If default shall be made in the payment of 
any premium or premium note after payment of premiums for three full years 
(there being no default if such premium has been advanced under the Automatic 
Premium Loan privilege above described) then 

“(Automatic Feature)—1. Without any action on the part of the Insured, 
this Policy shall be extended as a Policy of Paid-up Term Insurance (without loan or 
surrender value) for an amount equal to the principal sum insured hereunder 
less all existing indebtedness to the Company on the Policy, and for such term 
as the face value of the Policy after deducting all existing indebtedness to the 
Company on the Policy, will purchase, when taken as a net single premium. 

“Table of Loan and Non-forfeiture Values. If there be no indebtedness upon 
the Policy, the Loan and Non-Forfeiture values available thereunder will be as 
follows: 


Number of Column 1 Column 2 Column 3 
Years Pre- Loan Value Paid-up Term Paid-up 
mium Paid. Cash Value. Insurance and Life In- 
Survivorship surance. 

benefit. 


Years—Days 
35 
62 
90 2 251 175 
137 3 315 262 


Appellant showed by testimony of its vice president and actuary, Everett G. 
Brown, to the effect, that the first and second annual premiums were fully paid by 
the insured; that for the third annual premium due July 19, 1928, insured executed a 
note due November 19, 1928; that upon partial payments being made by insured 
the note was extended from time to time, the last extension being due August 15, 
1929; that on September 5, 1929, the note—not being paid—was canceled and the 
unpaid balance for which it was given was advanced and paid under the automatic 
premium loan provisions of the policy, and the canceled note and premium receipt 
marked “Paid after extension and paid by automatic loan” was sent to insured; that 
for the fourth annual premium, due July 19, 1929, insured executed a note due 
October 19, 1929; that upon partial payments being made by insured this note was 
extended from time to time, the last extension being due April 19, 1930; that on 
May 2, 1930, the note—not being paid—was canceled and the unpaid balance of the 
Premium for which it was given was advanced and paid under the automatic 
premium loan provisions of the policy, and the canceled note and premium receipt 
marked “Paid after extension, paid by automatic loan” was sent to insured. That 
the last-mentioned transaction of May 2, 1930, consumed the entire reserve or loan 
value ($137) to the end of the fourth policy year, July 19, 1930, at which time, there 
being no further premiums paid or settled, the insurance terminated. 

[1-3] The witness testified that the notes provided for 6 per cent. interest and 
for 10 per cent. attorney’s fee, and that the notes contained the following special 
provisions: “That if it were paid on or before maturity such payment would then 
be accepted by the Company as payment of the premium for which it was given; 
and if not paid at maturity, the policy thereupon automatically and without notice 
would become forfeited and all liability on it cease.” The notes were not introduced 
in evidence. 

In 24 Tex.Jur. 875 § 147, it is said: “As previously stated (Sec. 146) a premium 
note may constitute payment or it may merely evidence the debt representing the 
Premiums. In determining into which class a particular note falls, the test is the 
intention of the parties. Duncan v. United Mutual Fire Ins. Co. [113 Tex. 305], 
254 S.W. 1101; 3 Couch on Insurance, Sec. 651.” Acceptance of the notes in ques- 
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tion by appellant may as contended, raise the presumption that they were received 
in satisfaction of the premiums for which they were given; but if the special pro- 
visions of the notes are to be regarded as binding on the parties, such presumption 
is overcome. For the provisions of the note as testified to by appellant show that 
it was not the intention of the parties that the note should be treated as payment 
of the premium; but as having the effect to extend the time of payment of the 
premium to the maturity date of the note, and that if the note was paid on or 
before maturity, “such payment would then be accepted by the Company as payment 
of the premium for which it was given.” Likewise the. provisions of the notes 
speak for themselves the further agreement of the parties that default in payment 
of the note at maturity would forfeit the policy. The question therefore is: Do 
the provisions in the note constitute an enforceable agreement between the com- 
pany and the insured? We answer the question in the affirmative upon the follow- 
ing authorities: 

In Texas Life Ins. Co. v. Cork (Tex.Com.App.) 89 S.W.(2d) 779, 780, it is 
said: 

“The immediate effect of the giving of the premium note by the insured was 
not to pay the third annual premium, as found by the trial court; but by the terms 
of the note itself the effect was to continue the insurance in force until midnight of 
the due date of the note, October 17, 1930. The note stipulates what its effect will 
be if paid on or before its due date, and what it will be if not so paid. * * * 

“The provisions of the note constitute a binding and enforcible contract between 
the company and the insured, notwithstanding it was made subsequent to the issu- 
ance of the policy and its terms are not set out in the policy.” 

In Pacific Mutual Life Ins. Co. of California vy. Thurman (Tex.Com.App.) 89 
S.W.(2d) 202, 203, it is said: “The provision (in the premium note) referred to is 
part of an agreement made subsequent to the issuance of the policy, and neither 
the provision of article 4732, R.S.1925, nor the similar provision of article 4953 
(now 5050), Rev.St.1911, both of which require the policy to contain the entire 
contract between the parties, has application thereto. State Mutual Ins. Co. v. 
Rosenberry (Tex.Com.App.) 213 S.W. 242; Southland Life Ins. Co. v. Hopkins 
(Tex.Com.App.) 244 S.W. 989, 992.” 

From Southland Life Ins. Co. v. Hopkins (Tex.Com.App.) 244 S.W. 989, 
992, we quote: 

“It was held in State Mutual Insurance Co. v. Rosenberry (Tex.Com.App.) 
213 S.W. 242, that article 4953, requiring the policy to contain the entire contract 
between the parties, has no application to agreements between the insurer and 
insured made subsequently to the issuance of the policy: This, we think, is the 
correct construction of that statute. It is supported by the weight of decision in 
other jurisdictions. * * * 

“But aside from these considerations, the extension agreement represented by 
the note was binding upon the insurance company, regardless of whether it vio- 
lated either or both the statutory articles invoked. American Nat. Ins. Co. v. 
Tabor [111 Tex. 155] 230 S.W. 397. And if the insurance company was bound, 
then clearly the insured was bound also. If the latter is permitted to invoke the 
extension agreement, and avoid the consequences of lapse by virtue of failure to 
pay the premium in accordance with the terms of the policy, the insured must take 
the extension agreement charged with its burdens and well as clothed with its 
benefits. If held valid for one purpose, it must be held valid for all purposes. If 
void as to the obligations imposed on the insured, it is void as to the benefits accru- 
ing to the insured.” 

In disposing of the question under authority of the above cases we have not 
overlooked the fact that the notes executed by insured, Powers, in this case are not 
shown to contain express provisions that they shall constitute an indebtedness on the 
policy, as did the notes in the above-cited cases, but regardless of that distinction, 
the provisions in the Powers’ notes evidences an agreement, held to be a binding 
contract, to the effect that the note was executed and accepted, not in payment, but 
in extension of the time of payment of the premium for which it was given, and 
that default in payment of the note forfeited the policy. Appellant therefore was 
within its rights upon default in payment of the note to treat the policy as tor- 
feited and then under the automatic loan provisions to charge the note, or more 
properly speaking, the premium for which it was given, to the reserve of the 
policy. In 24 Tex.Jur. 865 § 140, the rule is stated: “An insurer may stipulate for 
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the prompt payment of the premium due and provide a forfeiture by way of penalty 
to ensure such stipulation. Where a policy is by its terms forfeited on failure of 
the insured to pay the annual premium on the stipulated day, time of payment is 
of the essence of the contract, and default therein works a forfeiture.” 

In Underwood v. Security Life & Annuity Co. of Amercica, 108 Tex. 381, 194 
S.W. 585, 588, it is held: “The contention is that the policy itself did not provide 
for its forfeiture for a failure to pay a note given for a premium due would render 
the policy null and void, the recitals in the note and in the receipt to that effect 
would not be binding upon the beneficiary in the policy, who is the plaintiff in 
error. We think this contention should be overruled. The policy provided that a 
failure to pay any premium due would render it null and void. In other words, on 
such failure to pay any premium due the policy would, ipso facto, forfeit. We 
think the note given represents the premium, and takes its place in the contract. It 
is the equivalent of the premium, and should be treated as such when the note 
itself preserves substantially the provisions of the contract which relate to a failure 
to pay the premium for which it was given.” 

The judgment of the trial court therefore was error, unless it is sustained 
under a counter proposition presented by appellee which we will now discuss. 

Appellee has properly presented the contention, stated in substance, that the 
general denial was insufficient as a pleading to support appellant’s defense which 
we have above discussed; that forfeiture of the policy for failure to pay the note 
constituted an affirmative defense, which must be specially pleaded by defendant; 
and that in support of the trial court’s judgment it must be presumed that the trial 
judge disregarded appellant’s evidence for want of pleading to support the affirma- 
tive defense which the evidence was offered to establish. 

[4, 5] It appears that appellee’s contention is well taken. Payment of the notes 
or premiums here in question was not a condition precedent to the taking effect of 
the contract of insurance. Regardless of the distinction, if any, of whether it be 
regarded that the contended forfeiture resulted from failure to pay the notes or 
from failure to pay the premiums for which the notes were given, in either event 
the facts upon which appellant seeks to avoid the contract go to work a forfeiture 
for failure of insured to comply with conditions subsequent, held to constitute an 
afirmative defense, required to be specially pleaded. “All affirmative defenses must 
be specially pleaded such as * * * that the policy had been forfeited for non-pay- 
ment of premium.” 37 Cor.Jur. 610, § 400. “Matters which must be pleaded 
affirmatively and specially include: * * * a lapse or forfeiture of the policy for 
non-payment of premiums or assessments.” 33 Cor.Jur. 88, § 802. In Mullen v. 
Mutual Life Ins. Co., 89 Tex. 259, 34 S.W. 605, 606, it is said: “The forfeiture 
|for failure to pay premium] of a policy being an affirmative matter, and a 
defense resting peculiarly within the knowledge of the defendant, and one that it 
could either waive, or insist upon at its pleasure, we think that it should have been 
required to specially plead the forfeiture before introducing proof of the same. We 
are aware of the liberal rules of the pleading which prevail in this state, but we 
think no precedent can be found which would justify the introduction of evi- 
dence of the forfeiture of a life insurance policy under a general denial.” 

[6] Appellant contends that the allegations in appellee’s petition, namely, “that 
the policy was in full force and effect, or at least in full force and effect as a 
policy of extended insurance, and that all the provisions and conditions of the 
policy had been complied with,” relieved appellant of the requirement to allege the 
facts constituting its de fense. We do not think appellant’s contention can be sus- 
tained. The allegations referred to in appellee’s petition are not allegations of 
facts; they merely express conclusions of the pleader, as referable to the establish- 
ment of appellee’s case in the first instance. Such conclusions did not aid or relieve 
appellant of the burden to specially allege the facts upon which it would rely to 
avoid appellee’s prima facie case by showing forfeiture of the policy. Appellee’s 
case was established independently and without involving the facts offered by 
appellant to show a forfeiture of the policy. Appellants facts were not to disprove, 
but to avoid the legal effect of the facts establishing appellee’s case. 

[7] In the absence of any showing to the contrary, it is to be presumed that the 
trial judge in rendition of his judgment disregarded appellant’s evidence as incom- 
petent for want of pleading to support it. 

The judgment of the trial court is affirmed. 
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CALDWELL et al. v. SOVEREIGN CAMP, W. O. W. No. 1799. 
Court of Civil Appeals of Texas. Waco. Dec. 17, 1936. 
Rehearing Denied Jan. 14, 1937. 
100 Southwestern Reporter (2d) 422. 
1. NOTICE. 
Notice or knowledge acquired by local secretary in transaction of matters con- 
fided to him by fraternal benefit society is imputed to society. 


(For other cases, see Insurance, Dec. Dig. § 695.) 
2. REINSTATEMENT. 


Insurer’s receipt and retention of past-due premium generally constitutes recog- 
nition of reinstatement of insured and of continued validity of insurance. 

(For other cases, see Insurance, Dec. Dig. §§ 755[3], 763.) 

3. WAIVER. 

Fraternal benefit society which failed to return past-due monthly assessment 
collected from insured by local financial secretary without requiring payment of 
assessments for subsequent months waived delay in payment and could not include 
period prior to date of payment as part of period of insured’s suspension for pur- 
pose of requiring certificate of good health as condition to reinstatement, notwith- 
standing provision of constitution that retention of assessment paid after suspension 
did not constitute waiver. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Appeal from District Court, Ellis County; Claude M. McCallum, Special Judge. 

Action by J. F. Caldwell and others against the Sovereign Camp, Woodmen 
of the World. Judgment for defendant, and plaintiffs appeal. 

Reversed and rendered. 

Burgess, Chrestman & Brundidge and L. E. Elliott, all of Dallas, for appel- 
lants. 

Alvin H. Lane, of Dallas, for appellee. 

ALEXANDER, Justice. 

This suit was brought by J. F. Caldwell and others against the Sovereign Camp 
of the Woodmen of the World, a fraternal benefit society, to recover on a life 
insurance certificate issued on the life of Robert L. Caldwell and payable to the 
plaintiffs as beneficiaries. The insurance company defended on the ground of a 
forfeiture for failure to pay monthly dues. A trial before the court, without a jury, 
resulted in a judgment for the defendant. The plaintiffs appealed. : 

The facts are practically without dispute. The defendant’s constitution con- 
tained the following material provisions: 

“Sec. 63(a) * * * every member of this Association shall pay to the Financial 
Secretary of his Camp one annual assessment in advance each year, or one monthly 
installment of assessment each month, as required by these laws or by the provisioas 
of his beneficiary certificate, which shall be credited to and known as the ores 
Camp Fund; and he shall also pay such Camp dues as may be required by the 
by-laws of his Camp.” 


“(b) If he fails to make any such payment on or before the last day of the 
month he shall thereby become suspended, his beneficiary certificate shall be void, 
the contract between such person and the Association shall thereby completely 
terminate. * * * 

“Sec. 65. Any person who has become suspended because of the non-payment 
of any installment of assessment, if in good health, may within three calendar 
months from the date of his suspension again become a member of the Association 
by the payment of the current installment of assessment and all installments of 
assessments which should have been paid to maintain him as a member. * * * 


“Sec. 67. Should a person be suspended more than three and less than six 
months, if in good health, by delivering to the Financial Secretary a certificate of 
good health signed by himself, in which he shall warrant that all the statements 
contained therein are true, and by the payment of all sums which he should have 
paid had he remained a member, including the current installment of assessment, 
and upon receipt and acceptance of said health certificate and the money by the 
Secretary of the Association, and if said person shall remain in good health for 


thirty days following, he shall again become a member.” 
The insured became a member of the defendant association in 1898, and had 
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paid all of his dues regularly up to and including the month of April, 1933. The 
May assessment was not paid when due. However, on the 21st day of July, 1933, 
the local financial secretary of the association presented to the insured’s local bank 
a receipt for the dues for the month of May, 1933, and said bank, under general 
authority previously given to it by the insured, paid to said secretary the sum of 
$2.30, being the amount of the monthly assessment, and said amount was credited 
to the account of the lodge in said bank. The insured did not at that time pay the 
monthly assessment for the month of June, nor July. On the 30th of September, 
1933, the insured paid to the local financial secretary the sum of $11.50, which was 
more than sufficient to pay all unpaid assessments up to and including the month of 
September, and on October 30th the insured paid the monthly assessment of $2.30, 
and on November 30th he paid a like assessment. Apparently, the payment of $11.50 
made on September 30th did not reach the home office of the defendant at Omaha 
until October 17th. On November 2d the home office addressed a notice to the local 
financial secretary, advising that it was necessary that the insured furnish a good 
health certificate as a condition to reinstatement. This communication was received 
by the local financial secretary about November 8th, and in response thereto the 
insured immediately delivered to said local financial secretary the certificate as 
requested, and said secretary mailed the same to the home office, but for some 
reason it was never received by the association. The insured was in good health 
at all times from April to November 23, 1933, on which latter date he became ill 
with pneumonia and died the Ist day of December, 1933. Upon being advised of 
the insured’s death, the association returned to the local financial secretary the 
proportion of the $11.50 that had been remitted to it and instructed said secretary 
to return same to appellants. The assessments that were paid in October and 
November were returned on December 28th, with like instructions, but the amount 
of the assessment that was paid on July 21st was never returned. 

It is appellee’s contention that the insured became suspended on June Ist, when 
the time for paying the May assessment had expired; that the payment of the 
May assessment, on July 21st, was not sufficient to reinstate the insured, because 
at that time he did not pay the past-due assessment for Tune and the current assess- 
ment for July; that the payment of $11.50 on September 30th, although sufficient 
in amount, did not effect a reinstatement, because at that time the insured had 
been suspended for more than three months and such payment was not accomp- 
anied by a certificate of good health; and, although the insured later furnished 
a certificate of good health, he did not remain in good health for a period of 
thirty days thereafter, and therefore he was never reinstated and no recovery 
can be had on the insurance certificate. 

This simple statement of the facts of the case makes it readily apparent that the 
equities are with the insured and that appellee’s defense is extremely technical. 
The insured had been a member of the fraternity for more than thirty-five years 
and had paid all of his dues up to the time of his death. Although in his last year he 
faltered temporarily, he soon resumed his payments, discharged his past-due obliga- 
gations, paid all subsequent assessments as they accrued, and at a time when he was 
in good health made a good faith effort to comply with the company’s require- 
ments for reinstatement, and doubtless died in the belief that he was in good 
standing in the fraternity to which he had contributed so long. After such long and 
faithful compliance with the fraternity’s demands, his rights and those of his 
beneficiaries ought not to be lightly disregarded. If such rights are to be denied, it 
ought to be so only because the plain provisions of the policy and the strict letter 
of the law required it. 

(1, 2] Let us examine the record to see if the insured actually became and 
remained suspended because of his failure to make prompt payment of the May 
assessment. It appears without dispute that on July 21st the local financial secretary 
collected from the insured the amount of the May assessment and this money was 
never returned to the insured nor tendered to his beneficiaries. The local financial 
secretary was the agent of the fraternity to receive payment of assessments. There- 
ore, payment to him constituted payment to the fraternity. The local secretary 
knew that the May assessment had not been paid on time and that when said assess- 
ment was later paid in full the insured did not then pay the June and July assess- 
ments. Notice to or knowledge acquired by the local secretary in the transaction of 
matters confided to him by the fraternity is imputed to the fraternity, Sovereign 


Camp, W. O. W. v. Hines (Tex.Civ.App.) 273 S.W. 927, and authorities there cited. 
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Therefore the fraternity is in the position of having knowingly accepted and 
retained payment of the May assessment in July, after a default had accrued, with- 
out, at the same time, requiring payment of the June and July assessments. For 
what purpose did the fraternity receive and retain the amount of the May assess- 
ment if it was not for the purpose of keeping the certificate in force? We must 
assume an honest purpose on the part of the association, and, if so, why did it 
receive and retain the man’s money if it did not intend to give him insurance in 
return therefor? He owed the association no other obligation and we cannot 
assume an intention on the part of the fraternity to take his money for nothing 
Ordinarily, receipt and retention of a past-due premium constitutes a recognition 
of the reinstatement and continued validity of the insurance for which the payment 
is made. Bailey v. Sovereign Camp, W. O. W., 116 Tex. 160, 286 S.W. 456, 458 
288 S.W. 115, 47 A.L.R. 876; Calhoun v. The Maccabees (Tex.Com.App.) 241 S.W. 
101. In this case the May assessment was paid in July and, although the insured 
lived until December Ist and the payments made by him subsequent to July were 
returned after his death, the payment made in July for the May assessment was 
never returned. As stated by the court in Bailey v. Sovereign Camp, W. O. W.: 
“The time has not come in this state when an insurance company, whether fraternal 
or otherwise, can, with knowledge that a policy holder has forfeited his right of 
protection, voluntarily accept and retain the premium which the insured has paid, 
as was done in this instance, without also keeping in full force and effect the 
liability of said insurance company under said policy.” 

[3] It is true, section 66 (a) of appellee’s constitution provided that retention 
by the association of any installment of assessment paid after a person had become 
suspended in order to again make him a member should not constitute a waiver of 
any of the provisions of the constitution, laws, and by-laws, or an estoppel upon the 
association, but as said by the court in Modern Woodmen of America v. Harper 
(Tex.Com.App.) 94 S.W.(2d) 156, 157, 159, pars. 4 and 5: “The laws of an asso- 
ciation like this may validly provide that no subordinate body or subordinate officer 
may waive any provision of its constitution or laws (Modern Woodmen of America 
v. Shattuck (Tex.Civ.App.) 266 S.W. 621; Rev.St.1925, art. 4846), but this does not 
preclude a waiver by the sovereign body which may be founded upon the principles 
of waiver or estoppel, by the conduct of officers and agents who are authorized to 
speak and act upon its behalf. Baker v. Fort Worth Mutual Benevo. Ass’n, 115 
Tex. 300, at page 309, 280 S.W. 165; 6 Tex.Jur. 478, § 90.” 

The holdings of the Commission of Appeals in the case of Modern Woodmen of 
America v. Harper, supra, are so thoroughly in point on all of the questions discussed 
herein that we do not consider citation of authorities necessary. From what has 
been said, we think it necessarily results that the insured did not become and 
remain suspended because of his failure to pay the May assessment within the time 
provided for in the contract. 

If we hold that the insured did not become and remain suspended because of 
the failure of the insured to make prompt payment of the May assessment and that 
his default in this respect was waived by the association by the acceptance of the 
late payment of said installment, then the solution of this case is easy, for in that 
event the insured could not have been lawfully suspended until July Ist, after the 
time for paying the June assessment had expired, and it necessarily results that he 
had not been suspended for more than three months at the time he paid his back 
dues on September 30th. If he had not been suspended more than three months at 
that time and was in fact in good health, as the evidence shows he was, then all that 
was required of him by section 65, in order to be reinstated, was the payment of all 
hack assessments and the assessment for the month in which the payment was made. 
In that event no certificate of good health was necessary. The undisputed evidence 
shows that all back assessments, including the assessment for the current month, 
were paid on September 30th, and thereafter all subsequent assessments were paid 
as they matured. Therefore the insured was in good standing at the time of his 
death, and his beneficiaries are entitled to the benefits of the policy. 

The judgment of the trial court is reversed and judgment is here rendered for 
plaintiffs for the face amount of the certificate, with legal interest, and for the 
statutorv penalty and attorney’s fees in the amount stipulated by the parties. 
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GRAND LODGE COLORED KNIGHTS OF PYTHIAS OF TEXAS v.‘ 
_ CARTER et al. No. 1773. 
Court of Civil Appeals of Texas. Waco. Dec. 17, 1936. 
Rehearing Denied Jan. 28, 1937. 
100 Southwestern Reporter (2d) 742. 
|, CUSTOM. 

Insurer which customarily permits particular practice with respect to payment 
of premiums may not avoid policy on ground that premium payment conforming 
to such practice was not properly made. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

2, AGENCY. d ; 

Acts of clerks or employees of duly constituted insurance agent in performing 
incidental and clerical services, being with express or implied authority of agent, are 
in legal effect his own. 

(For other cases, see Insurance, Dec. Dig. § 89.) 

3. CUSTOM. 

Insured’s failure to pay premiums and dues within time required by by-laws of 
beneficial association and failure to make delinquent payment of all such arrears in 
premiums and dues to proper official of local lodge held not to relieve association 
from liability on life benefit certificate, where association had over five-year period 
accepted delinquent payments of premiums and dues and had acquiesced in their 
collection by improper local officer. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

Appeal from Freestone County Court; A. H. Benbrook, Judge. 

Suit by Lessie Carter and another against the Grand Lodge, Colored Knights 
of Pythias of Texas. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Allan McDonnell, of Waco, for appellant. 

H. L. Williford, of Fairfield, and Bryant & Williford, of Wortham, for 
appellees. 

GALLAGHER, Chief Justice. 

This suit was instituted by appellees, Lessie Carter and Tom Carter, against 
appellant, Grand Lodge Colored Knights of Pythias of Texas, to recover on a 
benefit certificate issued by it on the life of Hadren Carter. Said certificate was 
issued to said Hadren Carter on July 28, 1931, and he died June 19, 1934. Appellee 
Lessie Carter is his surviving wife and appellee Tom Carter is his son. They were 
named as joint beneficiaries in said certificate. 

The benefit certificate sued upon herein was issued subject to the constitution 
and by-laws of appellant order. The insured was required thereby to pay $1.50 as 
premium and 50 cents Grand Lodge dues quarterly to keep such certificate in force. 
Such quarterly payments became due on the first day of each calendar quarter of 
the year. Appellant, to facilitate collections and to preserve a record of the 
transactions of the local lodges collecting such quarterly payments, on or before the 
first day of each calendar quarter, mailed to each subordinate lodge official receipts, 
attached to appropriate stubs, showing the amount due for such quarter by each and 
every member of such lodge. The payments so due were permitted to be made 
at any time during said month. When a member made such payment, the fact of 
payment was entered on the stub, and the receipt, properly executed, was detached 
and delivered to him. After the close of each such month all stubs representing 
collections made and all stubs and receipts representing uncollected payments were 
returned to appellant. Failure to make any such quarterly payment automatically 
suspended such member’s benefit certificate and defeated the right of his beneficiaries 
to recover thereon in event of his death. Any member so suspended was, by the 
terms of appellant’s by-laws, deprived of the privilege of reviving his certificate 
until the first day of the first month of the next succeeding quarter. He might at 
that time or at any time during that month make to the local lodge payment of the 
amount due for the preceding quarter, together with the amount due for the cur- 
rent quarter, and such action on his part would automatically revive his certificate 
and the right of his beneficiaries to recover thereon. When a member had defaulted 
In two such quarterly payments, a like privilege was extended to him during the 
first month of the next succeeding calendar quarter. Only after a third default 
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was a certificate of good health required as a condition precedent to such revival, 
By the terms of the by-laws, local lodges and the officers thereof were without 
power to waive any of such provisions. 

The local lodge to which the insured belonged was known as Mayflower No. 474, 
Cal Dawson was chancellor commander of that lodge, and his son, Troy Dawson, was 
master of finance thereof. While it was provided by the by-laws of the order that 
all collections should be made by the master of finance within the castle hall of 
each local lodge, such by-laws were, and had been for a number of years, disre- 
garded by the Mayflower Lodge. The chancellor commander, Cal Dawson, testified 
that he personally made most of the collections for the lodge; that the master of 
finance signed most of the official receipts, but that in a few instances, when he had 
the receipt with him, he signed the same himself; that he turned over all collections 
made by him to'said officer and that he (witness) examined and checked the reports 
and signed the checks by which premiums and dues were transmitted therewith 
to appellant. Said witness further testified that the custom of paying premiums 
and dues to him had existed over a period of four or five years; that he often 
collected premiums and dues after the dates prescribed in the constitution and 
by-laws and that appellant always accepted the same up to the death of the insured, 
Hadren Carter; that such collections by him were made on the street, the money 
turned over to the master of finance and deposited in a bank in the name of the 
lodge, but that such deposits were subject only to the check of the chancellor com- 
mander. Said witness further testified that the insured, Hadren Carter, had on 
several occasions paid to him premiums and assessments after the time limited for 
such payment had expired, and that appellant accepted the same. 

The insured Hadren Carter, did not pay his premiums and dues for the first 
calendar quarter of the year 1934, nor did he pay his premiums and dues for that and 
the second quarter of said year on or prior to April 30th, as was required by the 
by-laws. The report of Mayflower Lodge to appellant, made on May 14th there- 
after, showed such default. Said insured did, however, on May 19, 1934, pay the 
total dues owed by him for both said quarters to said Cal Dawson. There is no 
intimation anywhere in the testimony that the insured was sick at the time nor that 
any cause for expecting his early death existed when such payment was made. The 
payment so made by him had not been transmitted to appellant at the time of his 
death. Appellant denied liability on his benefit certificate on the ground of an 
alleged breach of its by-laws in the making of such payments within the time 
limit prescribed thereby. 

The case was submitted on special issues, and findings of the jury in response 
thereto were, in substance, as follows: 

(1) Cal Dawson, chancellor commander of said lodge, received a large number 
of the dues and assessments owed by the members thereof and caused the same to 
be transmitted to appellant, Grand Lodge, for a period of several years immediately 
preceding June 19, 1934, at times after the maturity date of the same, under the 
constituion and laws of said order and appellant always accepted the same up to 
said date. 

(2) Appellant, by its act and conduct in receiving such dues and assessments, 
waived the requirements of the constitution and by-laws which required quarterly 
premiums to be paid within thirty days after the maturity date thereof. 

(3) The insured, Hadren Carter, had, on June 19, 1934 (the date of his death), 
paid the two quarterly installments due January Ist and April 1st, respectively, of 
said year to the authorized agent of appellant. 

(4) Said insured had paid all dues and assessments owed by him to the 
order up to the time of his death. 

Appellant made no objection to the issues submitted nor did it request the sub- 
mission of any other or further issues. The court rendered judgment in favor of 
appellees against appellant for the sum of $275. There is no complaint of the amount 
of said judgment. Appellant filed motion for new trial in which it assailed the ver- 
dict of the jury on the ground that there was no evidence that the insured, Hadren 
Carter, paid the premiums owed by him in accordance with the laws, rules, and 
regulations of appellant; that there was no evidence that the premiums and dues 
owed by the insured, Hadren Carter, for the first and second quarters of the year 
1934, were paid to any person authorized by appellant to accept the same; and that 
the evidence was wholly insufficient to warrant a finding that Cal Dawson was the 
authorized agent of appellant for the receipt of premiums and dues. 
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Opinion. ie. 

[1] Appellant presents a group of propositions in which it contends that the pay- 
ment of all arrears in premiums and dues made by the insured, Hadren Carter, on 
the 19th day of May, 1934, was ineffective to reinstate him as an insured member or 
to entitle his beneficiaries to recover on his certificate on account of his death, 
because its by-laws prohibited the payment of delinquent dues at that time, and also ~- 
because its by-laws provided for payment of premiums and dues to the master of 
fnance of his lodge and such payment was made to its chancellor commander. 
When an insurer customarily permits a particular practice with respect to the 
payment of premiums, it is precluded from claiming a forfeiture of the policy if 
the payment of the premium in question has conformed to such practice. 24 Tex. 
Jur. p. 885, § 152. This issue was involved in the case of Free & Accepted Masons 
of Texas v. Taylor (Tex.Civ.App.) 96 S.W.(2d) 126, 127, par. 1. The opinion 
of the court in that case was written by Mr. Justice Alexander, and we quote 
therefrom as follows: “If, as found by the trial court, the appellant had a custom 
of permitting its members to pay their dues after the dates specified in the by-laws 
and the deceased member actually paid his dues to a lawfully authorized agent of 
appellant within the time permitted by such custom, then his membership could not 
lawfully be forfeited.” 

Such holding is in accord with and supported by the following cases: Supreme 
Lodge, K. of P. v. Hooper (Tex.Civ.App.) 282 S.W. 867, 869, par. 3 (writ refused), 


_and authorities there cited; Grand United Order of Odd Fellows v. Massey (Tex. 


Civ.App.) 87 S.W.(2d) 310, 311, pars. 2 and 3; Sovereign Camp, W. O. W. v. Helm 
(Tex.Civ.App.) 70 S.W.(2d) 213, 215, par. 1; Brotherhood of Railroad Trainmen v. 
Smith (Tex.Civ.App.) 36 S.W.(2d) 771, 773, par. 3 et seq.; Southern Travelers’ 
Ass'n v. Masterson (Tex.Civ.App.) 48 S.W.(2d) 771, par. 7; Griffith v. Supreme 
Council of Royal Arcanum, 182 Mo.App. 644, 166 S.W. 324, 327, pars. 1 to 3, inclu- 
sive; Bruns v. Milk Wagon Drivers’ Union, Local (Mo.App.) 242 S.W. 419, 
421, par. 2; 32 C. J. p. 1347, § 623. 

> 3] Briefly summarized, the testimony above recited shows that payments 
of premiums and dues by the members of Mayflower Lodge during a period of five 
years or more were habitually made to Cal Dawson, the chancellor commander: that 
he received all such payments, whether tendered when due or after the time lim- 
ited for the payment thereof had expired; that the insured, Hadren Carter, had on 
several occasions made his payments after such time limits; and that in every 
instance of payment after delinquency, either by said Carter or any other member 
of the lodge, appellant accepted such payment until June 19, 1934, the date of the 
death of said Carter. The jury found in effect that such custom existed and that 
appellant, by acquiescing therein and habitually receiving such delinquent pay- 
ments, waived the requirement of its by-laws that quarterly premiums must be paid 
within thirty days after the maturity thereof. The same principle applies to the 
action of the chancellor commander in assisting the master of finance in the collec- 
tion of dues. His participation in that connection was necessarily brought home 
to the Grand Lodge by the fact that he alone signed the name of his lodge to 
checks transmitting collections to appellant. It is a general rule in insurance 
business that incidental and clerical services may be rendered by the clerks or 
employees of the duly constituted agent and that their acts in performing such 
services, heing with the express or implied authority of the agent, are in legal effect 
his own. London & Lancashire Ins. Co. v. Higgins (Tex.Civ.App.) 68 S.W.(2d) 
1056, 1058, pars. 8 to 11, inclusive, and authorities there cited ; Fireman’s Fund Ins. 
Co. v. Reynolds (Tex.Civ.App.) 85 S.W.(2d) 826, 827, par. 1, and authorities there 
cited. The jury found that the two quarterly installments of premiums and dues 
paid by Hadren Carter on May 19, 1934, were paid to an authorized agent of 
appellant. Appellant’s said contentions are therefore overruled. 

The judgment of the trial court is affirmed. 


GREAT SOUTHERN LIFE INS. CO. v. DOROUGH. No. 1776. 
Court of Civil Appeals of Texas. Waco. Nov. 19, 1936, 
Rehearing Denied Jan. 28. 1937. 
100 Southwestern Reporter (2d) 772. 
4. LAPSE, 
In action on life policy. court he/d not authorized to disregard and enter inde- 
ment contrary to uncontradicted and unimpeached evidence of manager of insurer’s 
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premium department that policy had lapsed on designated date for nonpayment of 
premium after application of automatic premium loans to extend policy, which 
testimony was corroborated by record evidence. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

5. POLICY LOAN. 

Provision of life policy for cash loan to insured on security of policy held’ to 
affect only loans negotiated by mutual agreement, and hence insurer’s “policy loans” 
for payment of premium could not be treated as having been made under such pro- 
vision so as to leave automatic premium loans available for further extension of 
policy, in absence of affirmative showing of specific agreement therefor, where 
premium loans and cash loans might, under policy, be called “policy loans” with 
équal propriety. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

6. PREMIUM LOAN. 

Insurer’s action, in construing policy most favorably to continuance of policy 
in force by allowing automatic premium loan out of cash surrender value which 
policy had after application of loan, held not to support inference that loans were 
made under cash loan provision so as to keep available automatic premium loan as 
against uncontradicted contrary evidence of insurer. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

7. ASSIGNMENT. 

Under provision of life policy that automatic premium loan should constitute 
first lien against policy, subsequent written assignment of policy to secure automatic 
premium loan held not required in order that amount thereof could be charged 
against loan value of policy, or affect its availability as basis for extended term 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

8. DEMAND. 

Merely forwarding proofs of death or filing suit held not sufficient demand to 
invoke application of statutory penalties against insurer in absence of showing that 
demand was made on insurer for payment of policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, McLennan County; Giles P. Lester, Judge. 

Action by Shirley Dorough against the Great Southern Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Vinson, Elkins, Weems & Francis and Fred R. Switzer, all of Houston, for 
appellant. 

Claude Miller and George Clark, both of Waco, for appellee. 

GALLAGHER, Chief Justice. 

This suit was instituted by appellee, Shirley Dorough, against appellant, Great 
Southern Life Insurance Company, to recover on a policy issued by appellant on 
the life of A. B. Dorough, in which policy appellee was made beneficiary. Appellee 
alleged that the policy sued on was issued to said A. B. Dorough on November 10, 
1927; that by the terms thereof appellant agreed, upon the death of the insured, to 
pay to her, as the beneficiary named therein, the sum of $1,000; that the insured 
died on December 12, 1933; that at the time of his death said policy was in full 
force and effect; and that she was entitled to recover the said sum of $1,000. She 
also alleged that she had made due proof of the death of the insured; that she had 
“kept all the terms and provisions contained in said policy”; that she had demanded 
payment more than thirty days before the filing of her petition; that payment had 
not been made, and that because of such default she was entitled to recover 12 per 
cent. of the face of the policy as statutory damages, and reasonable attorney’s fees 
in the sum of $250. 


Appellant denied appellee’s right to recover, on the ground that while she was 
the wife of the insured at the time the policy was issued, she was divorced from 
him prior to his death. Appellant also pleaded that the policy sued on had lapsed 
on July 20, 1932, because of the nonpayment of premiums, which was approximately 
one year and five months before the death of the insured. 

The case was submitted to the court for determination and judgment rendered 
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in favor of appellee against appellant for the face of the policy, less a loan found by 
the court to have been made thereon by appellant in the sum of $46.86, together with 
statutory damages and attorney’s fees, amounting in the aggregate to $1,306.83. The 
court incorporated in said judgment a provision that the recovery awarded appellee 
was impressed with a trust for the benefit of those entitled to the estate of the 
deceased, and that when collected, the proceeds of such judgment should be 
deposited in the registry of the court subject to its further order. 
Opinion, 

Appellant presents a group of propositions in which it contends that the judg- 
ment against it is neither supported nor warranted by the evidence. Appellee 
introduced the policy in evidence. It was dated November 10, 1927, and contained a 
provision requiring the payment of an annual premium of $27.81 on or before the 
10th day of November of every year from and after the date thereof. She offered 
no testimony with reference to the payment of any premiums nor with reference to 
any loan on the policy, except a letter from appellant’s vice president and actuary 
to her attorney. Said letter, so far as material to the issue under consideration, was 
as follows: “Our records indicate that Policy No. 42310-S, for $1000, was issued 
on November 10, 1927. Four and one half premiums were paid on this policy, carry- 
ing it to May 10, 1932, at which time there was a loan of $46.86 outstanding against 
the policy, and no further premiums were paid. There was, however, enough equity 
under the automatic premium loan provision of the policy to carry it in force to 
July 20, 1932, at which time it lapsed. At the time of lapsation there was no fur- 
ther value in the policy.” The policy provided for the payment of premiums 
annually, semiannually, or quarterly; for thirty days’ grace in the payment thereof ; 
and that in default of the payment of any premium, the policy should become null 
and void except as otherwise provided therein. 

One such other provision contained in the policy is entitled “Automatic Pre- 
mium Loans.” Since appellant’s defense is based on this provision and the testi- 
mony of its witness tending to show compliance therewith, we here copy the same 
in full: 

“I. Automatic Premium Loans—This policy shall not lapse for non-payment of 
premium after two full annual premiums shall have been paid hereon if the cash 
value of the policy is in excess of all indebtedness against it, but shall be continued 
im force by the Company advancing a loan against the policy as herein provided. In 
the event of non-payment of premium after two full annual premiums shall have 
been paid, the Company will advance a loan against the policy to pay the premium 
in default if the cash value of the policy is sufficient to pay such premium and all 
other indebtedness together with interest in advance at the rate of six per cent per 
annum on the total debt until the next premium due date. The advance shall always 
be made for an annual premium if the cash value of the policy is sufficient to secure 
such premium and all other indebtedness; but, when the cash value is not sufficient 
to secure an annual premium, the advance shall be made for a semi-annual or quar- 
terly premium, whichever may be paid out of the then cash value of the policy. Jf 
the value be less than sufficient to secure a quarterly premium and all other indebt- 
edness, the advance shall be for the then full cash value of the policy and shall con- 
tinue the insurance in force for such a fractional part of ninety days as the amount 
of the cash value after deducting all indebtedness and interest will pay on a quar- 
terly premium basis, and at the expiration of said period the policy and all bene- 
fits thereunder shall cease and terminate. No advance shall be made until the 
expiration of the grace period, but when made shall be for the period beginning with 
the due date of the unpaid premium. Advances made under this provision shall be 
considered a loan against this policy and shall be subject to the same terms and con- 
ditions as any loan made in accordance with the ‘cash loan’ provision below. While 
the policy is continued in force as herein provided, the insured may resume payment 
of premiums without medical examination and pay all or any part of the accumu- 
lated loan or allow it to remain as a first lien against the policy.” (Italics ours.) 

Appellant, in connection therewith, introduced its permanent record which 
showed the issuance of said policy, the payment of premiums thereon, and under 
the caption “Policy Loans,” two separate charges against the same. Said record 
showed that the first three premiums were paid thereon annually without default; 
that the premium due November 10, 1930, amounting to $27.81, was received January 
10, 1931, two months after the time the same was due; and that under the caption 
“Policy Loan,” $29.50 was charged against said policy on the same day. Said sum 
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was the exact amount of the premium due November 10, 1930, with the addition 
of 6 per cent. interest thereon for one year. Appellant’s witness Chedester testified 
that he was manager of the department in charge of collection of premiums; that 
said record was the original, made under his direction at the respective times indi- 
cated, and that the same was correct; that such entries showed that the first three 
annual premiums were paid in cash; that the loan shown thereon as aforesaid. in 
the sum of $29.50, of date January 10, 1931, included the fourth annual premium 
in the sum of $27.81 as aforesaid, with interest thereon in advance to November 10 
1930; that said sum was applied to the payment of the fourth premium; that said 
entry and application were not made sooner because of a custom to make every 
effort to collect in cash before making a loan. The policy fixed the amount of a 
semiannual premium at $14.46. Sajd record showed that such a premium was 
received on January 8, 1932, and under the caption “Policy Loans,” $46.86 was 
charged against the policy on the same day. Said last-recited sum was the exact 
amount of the former charge against the policy, plus such semiannual premium and 
interest on the entire amount to November 10, 1931. Appellant’s said witness testi- 
fied that said sum of $14.46 was appropriated to the payment of a semiannual pre- 
mium on the policy for the period beginning November 10, 1931; that the remainder 
of the additional charge was interest which, by mistake, was calculated for a whole 
year instead of six months; that the reason a semiannual premium was credited at 
said time was that the cash or loan value of the policy, after deducting the charge 
of January 10, 1931, as aforesaid, was not sufficient to pay an annual premium; that 
the remainder of the cash or loan value on May 10, 1932, was not sufficient to pay 
even a quarterly premium or to justify a bookkeeping entry and the said policy was 
marked “lapsed” on May 10, 1932, but that the small remainder of the cash or loan 
value of the policy at the time, after making due allowance for the mistaken over- 
charge of interest, was sufficient to carry the policy in force only until July 20, 1932, 
at which time it actually lapsed and liability thereon, under the terms thereof, ceased. 
Said witness further testified that in July, 1932, he signed and mailed to the insured 
a letter announcing that the policy had lapsed and asking him to take steps to rein- 
state the same. 

Briefly summarized, the evidence above recited shows that the original policy 
contract required appellant, in case of default in the payment of any premium, 
independent of any demand, request, or agreement on the part of the insured, to 
advance out of the loan value of the policy a sufficient sum to pay the same, and to 
continue to make such advances as succeeding premiums fell due and default was 
made in the payment thereof, until the loan value was exhausted, and when so 
exhausted, such policy should lapse and all benefits thereunder should terminate. 
Such facts further show that the policy provided in express terms that the sum 
so advanced should be considered a loan against the policy and constitute a prior 
lien thereon. Appellant’s testimony showed: that it conformed to the terms and 
requirements of said automatic premium loan provision in the policy; that the 
fourth premium and the first half of the fifth premium on the policy were 
advanced by it after default by the insured, as a charge against the loan value of 
the policy; that there remained of such value only a sufficient sum to keep the 
policy in force until July 20, 1932. There is nothing in the testimony as a whole 
that is either contradictory or inconsistent therewith. The record evidence corrobor- 
ated the verbal testimony of appellant’s witness Chedester. 

[1-4] We think that since appellant’s witness Chedester was its employee, he 
should be considered an interested witness. The general rule as established by our 
Supreme Court is that the credibility of an interested witness and the weight to 
be given his testimony are questions for the determination of the court or jury 
trying the case, notwithstanding such testimony may be uncontradicted and such 
witness unimpeached. Smalley v. Octagon Oil Co. (Tex.Civ.App.) 82 S.W.(2d) 
1049, 1053 (1st column), and authorities there cited. The rule so announced is not, 
however, of universal application, and when the testimony of an interested witness 
is wholly uncontradicted, is clear, positive, and unequivocal on the point at issue, 
and there are no circumstances in evidence tending to discredit or impeach such 
testimony, conclusive effect should be given thereto. Trinity Gravel Co. v. Cranke 
(Tex.Com.App.) 282 S.W. 798, 801, par. 5; American Surety Co. v. Whitehead 
(Tex.Com.App.) 45 S.W.(2d) 958, 961 (1st column) and authorities there cited: 
Gulf, C. & S. F. Ry. Co. v. Downs (Tex.Civ.App.) 70 S.W.(2d) 318, 321, par._ 
(writ refused); Benn v. Security Realty & Development Co. (Tex.Civ.App.) > 
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$.W.(2d) 146, 150, par. 5 (writ refused); M. H. Thomas & Co. v. Hawthorne 
(Tex.Civ.App.) 245 S.W. 966, 972 et seq., pars. 3 and 4 (writ refused) ; Dunlap v. 
Wright (Tex.Civ.App.) 280 S.W. 276, 279, par. 6, and authorities there cited; 
Smalley v. Octagon Oil Co., supra, 82 S.W.(2d) 1049, at page 1053 (second col- 
umn), and authorities there cited; Chesapeake & O. R. Co. v. Martin, 283 U.S. 
209, 216 et seq., 51 S.Ct. 453, 456, pars. 8 and 9, 75 L.Ed. 983; Butterworth v. 
France (Tex.Civ.App.) 66 S.W.(2d) 369, 371, par. 3; Still v. Stevens (Tex.Civ. 
App.) 13 S.W.(2d) 956, par. 2; Texas State Mutual Fire Ins. Co. v. Farmer (Tex. 
Civ.App.) 83 S.W.(2d) 411, 412, par. 1; Golden v. First State Bank of Bomarton 
(Tex.Civ.App.) 38 S.W.(2d) 628, 629, par, 1; Western Shoe Co. v. Amarillo 
Nat. Bank (Tex.Civ.App.) 42 S.W.(2d) 469, par. 3; Sterling Nat. Bank & Trust 
Co. v. Ellis (Tex.Civ.App.) 75 S.W.(2d) 716, 720, par. 16; Northern Texas Trac- 
tion Co. v. Nicholson (Tex.Civ.App.) 188 S.W. 1028, par. 5; Springfield Fire & 
Marine Ins. Co. v. Cameron & Co. (Tex.Civ.App.) 96 S.W.(2d) 788, 790, par. 2. 
See, in this connection, Western Union Telegraph Co. v. Gardner (Tex.Civ.App.) 
278 S.\W. 278, par. 7; Stanolind Oil & Gas Co. v. Simpson-Fell Oil Co. (Tex.Civ. 
App.) 85 S.W.(2d) 325, 331, par. 7. The rule of conclusive effect announced in 
the authorities above cited is of course further strengthened when the testimony 
of the interested witness is, as in this case, affirmatively corroborated by other 
facts and circumstances in evidence. Shaw v. San Jacinto Realty Co. (Tex.Civ. 
App.) 16 S.W.(2d) 341, 345, par. 6; Gulf, C. & S. F. Ry. Co. v. Leatherbury (Tex. 
Civ.App.) 259 S.W. 598, par. 4; Metropolitan Life Ins. Co. v. Wann (Tex.Civ.App.) 
81 S.W.(2d) 298, 301, pars. 2 and 3; 41 Tex.Jur. p. 942, § 172. Even though the 
court or jury trying the case may be authorized, under the rules announced in the 
cases above cited, to disbelieve and reject the uncontradicted testimony of an 
interested witness on a particular issue and refuse to make a finding in accord 
therewith, neither court nor jury can, under such circumstances, without other 
evidence, make a finding of an affirmative fact diametrically opposed to such 
testimony. Sterling Nat. Bank & Trust Co. v. Ellis, supra; Miller v. Panhandle & 
S. F. Ry. Co. (Tex.Civ.App.) 35 S.W.(2d) 194, 202 (top 1st column), and authori- 
ties there cited; San Jacinto Rice Co. v. Ulrich (Tex.Civ.App.) 214 S.W. 777, 
par. 4; Hall Music Co. v. Robinson (Tex.Civ.App.) 7 S.W.(2d) 625, 626, par. 6. 
We therefore conclude that the trial court was not authorized to disregard the 
testimony aforesaid and to render a judgment contrary thereto. 

[5] We will briefly consider the contentions insisted upon by appellee as 
sufficient to support the judgment. Appellee’s basic contention is that the advance- 
ments made to pay the fourth annual premium and the ensuing semiannual premium 
could not be charged against the cash or loan value of the policy, because no 
Written assignment of the policy to secure the same was shown, and that on May 
10, 1932, such loan or cash value was sufficient to entitle the insured to extended 
term insurance beyond his death. Subsidiary thereto, appellee contends that the 
fact that the charges against the policy shown by the record in this case as afore- 
said were entered under the caption of “Policy Loans” and referred to as such 
by the witness was sufficient to support an inference that said charges were “cash 
loans,” as distinguished from automatic premium loans. The policy contained the 
following provision : 

“2. Cash Loans—At any time after the payment of premiums for two years 
and while this policy is in full force, the insured can borrow from the Company 
upon the sole security of this policy and proper assignment thereof any amount 
within the loan value stated in the ‘table of loan and surrender values’ opposite the 
year for which the premium has been paid, subject to the deduction of all existing 
indebtedness to the Company on this policy.” 

This provision clearly affects only loans made by appellant to the insured 
negotiated and consummated by mutual agreement subsequent to the issuance 
of the policy. A comparison thereof with the automatic premium loan provision 
above quoted shows that both premium loans and cash loans might with equal 
propriety be called “Policy Loans.” The mere fact that the charges against 
the policy were entered under the caption of “Policy Loans” cannot therefore 
be said to indicate to which class such charges belonged. There is no affirmative 
testimony and no circumstance in evidence sufficient to support an inference that 
said two charges against the policy in this case were the result of subsequent speci- 
fic agreements: that the insured, on each of said occasik s, personally negotiated a 
cash loan contract with appellant; that each such contract was actually consummated 
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and the proceeds of such loans applied to the payment of said respective premiums 
long after the periods of grace for the payment of the same had expired. See, in this 
connection, Kansas City Southern Ry. Co. v. Carter (Tex.Civ.App.) 166 S.W. 115, 
121, pars. 8 et seq.; Texas & N. O. Ry. Co. v. Warden, 125 Tex. 193, 78 S.W.(2d) 
164, 166, pars 4 and 5, and authorities there cited; Baker v. Loftin (Tex.Com.App.) 
222 S.W. 195, 197, pars. 3 and 4, and authorities there cited; Metropolitan Cas- 
ualty Ins. Co. v. Texas Sand & Gravel Co. (Tex.Civ.App.) 68 S.W.(2d) 551, par. 
11; Green v. Texas & P. Ry. Co., 125 Tex. 168, 81 S.W.(2d) 669, 673, pars. 1 to 
4, inclusive, and authorities there cited; Baylor University v. Chester Savings 
Bank (Tex.Civ.App.) 82 S.W.(2d) 738, 746, pars. 11 and 12, and authorities 
there cited. 

[6] Appellee further insists in this immediate connection that the automatic 
payment of said premiums out of the cash or loan value of the policy would 
have been inconsistent with such value as stated in the policy, in that such loan 
value, after the payment of the third premium, was only $25, when the advance- 
ment to pay the fourth premium thereon, as shown by the record, was $29.50. 
The policy showed affirmatively that the cash value of the same after the pay- 
ment of the third premium thereon was $25; after the payment of the fourth 
premium thereon, $40; and after the payment of the fifth premium thereon, $57. 
It further provided that due allowance should be made for the payment of semi- 
annual or quarterly premiums beyond a policy year. Therefore, when the 
fourth premium was paid, as indicated by the testimony in this case, the policy 
immediately had a cash or loan value of $40, which was more than the charge 
of $29.50 made against it at the time and coincident with such payment. When 
the subsequent semiannual premium was paid, as indicated by the testimony in 
this case, the policy immediately had a cash or loan value of approximately 
$47.50, which was more than the total charge of $46.86 made against it at the 
time and coincident with such payment, notwithstanding such charge included 
by mistake excessive interest, as hereinbefore explained. Under the express 
terms of the automatic premium loan provisions of the policy, appellee was 
required to advance a loan against the policy “to pay the premium in default.” 
We find nothing in the policy indicating that the provisions thereof with refer- 
ence to cash or loan values were not applicable to the payment of any premium 
thereon after the second, whether such payment was made in cash or by an 
advancement out of the loan value of the policy under the automatic premium 
loan provisions thereof. ‘The fact that appellant, on this issue, construed such 
related provisions of the policy in harmony with each other and most favorably 
to the continuance of the policy in full force and effect, is, in our opinion, insuf- 
ficient, under the authorities above cited, to support an inference that the two 
loans charged against the policy were not made under the original terms thereot, 
expressed in the automatic premium loan provision contained therein, but were 
made in pursuance of subsequent contracts. 

[7] Appellee contends, in the alternative, that even if said two premiums 
were in fact paid under the automatic premium loan provision of the policy, the 
amount thereof could not be charged against the loan value of the policy nor 
affect its availability as a basis for external term insurance, because separate 
assignments of the policy to secure the same were not shown. By the express 
terms of the automatic premium loan provision of the policy, advances to pay 
premiums in default, such as were fmade in this case, until repaid, constituted a 
“first lien against the policy.” Such lien being fixed by the terms of the original 
policy contract, a subsequent written assignment was not required. Such an 
assignment, involving and requiring a voluntary affirmative act on the part of 
the insured, would have been inconsistent with the automatic character of the 
transaction. This case is distinguishable from the case of Amicable Life Ins. 
Co. v. White (Tex.Civ.App.) 38 S.W.(2d) 860, 862, cited by appellee, by the 
fact that in that case no automatic premium loan provision was involved. The 
indebtedness to the company was evidenced by a note, signed by the insured, 
and the court held: “In the absence of a provision in the policy of imsurance 
* * * securing the premium note with the reserve in the policy * * * that the 
appellant would be unauthorized to use the reserve for that purpose.” See, in 
this connection, Pacific Mutual Life Ins. Co. vy. Thurman (Tex.Com.App.) 89 
S.W.(2d) 202; Texas Life Ins. Co. v. Cork (Tex.Com.App.) 89 S.W.(2d) 779. 


Regardless, however, of the existence of a lien to secure the advancements made 
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by appellant to satisfy premiums in default, the policy expressly provided that 
when the entire cash value thereof had been so applied, all liability thereon 
on the part of appellant should cease. 

The automatic premium loan provision was the primary means provided 
by the policy contract for securing to the insured the application of the cash 
value of his policy to the extension of the life thereof in case he made default 
in the payment of premiums. He was not, however, restricted to the benefits 
secured by this provision. The policy in another provision thereof gave the 
insured a right within thirty days after default in the payment of any premuim, 
at his option, to surrender the policy and receive (a) the cash value thereof; 
(b) a paid-up policy for a stipulated amount; or (c) to have an indorsement placed 
on the policy converting it into extended term insurance for a stipulated period. 
There is no contention that any such options were exercised. So far as shown, the 
insured acquiesced in the application of the cash value of his policy at the time he 
made default to the payment of succeeding premiums as they accrued under the 
automatic premium loan provision thereof. 

Appellant presents a group of propositions in which it contends that the 
testimony is insufficient to support the recovery of the statutory damages and 
attorney's fees awarded appellee. We have carefully read the statement of 
facts and have failed to find any definite testimony showing that demand was 
made upon appellant for the payment of the policy. Merely forwarding proofs 
of death or filing suit does not constitute a sufficient demand to invoke the 
application of such penalties. Washington Fidelity National Ins. Co. v. Williams 
(Tex.Com.App.) 49 S.W.(2d) 1093, 1094, pars. 3 and 4, and authorities there 
cited. 

The judgment of the trial court is reversed and the cause remanded. 


AMERICAN NAT. INS. CO. v. CHAVEZ et ux. No. 3452. 
Court of Civil Appeals of Texas, El Paso. Dec. 10, 1936. 
100 Southwestern Reporter (2d) 787. 
2. ATTORNEY’S FEES. 

$200 allowed for attorney’s fee to beneficiary for recovery on $356 life policy 
held excessive by $100. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

\ppeal from County Court at Law, El Paso County; John M. Worrell, Judge. 

Action by H. N. Chavez and wife against the American National Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

\ffirmed on condition of remittitur. 

Jones, Hardie, Grambling & Howell and Philip Tocker, all of El Paso (Thorn- 
ton Hardie, of El Paso, of counsel), for appellant. 

Coyne Milstead and W. H. Fryer, both.of El Paso, for appellees. 

Hiceins, Justice. 

_This is a suit upon a life insurance policy in the principal sum of $356. The 
policy provided that in the event of the death of the insured from suicide, whether 
sane or insane, within two years from the date thereof, the liability of the insurer 
should be limited to the return of the premiums paid. The insured died within 
the two-year period. The insurer defended upon the ground of suicide. This 
issue was found against it by the jury. Judgment was rendered for the amount 
of the policy with the statutory penalty; also for $200 as attorney’s fees which was 
the amount assessed by the jury. : 

There are but two assignments of error. 

he first complains of argument by counsel for plaintiff. 

{1] The record shows no objection or exception taken to the argument. We 
doubt if the argument is justly subject to objection. Conceding it to be so, never- 
theless it was of such nature as to require objection to be made thereto at the 
time and failure so to do waived the error, if any, in such argument under the 
— announced by Justice Critz, in Robbins v. Wynn (Tex.Com.App.) 44 S.W.(2d) 

_{2] The other assignment complains of the attorney’s fee as being excessive. 
This is sustained. See Texas P. Ins. Co. v. Beach, 98 S.W.(2d) 1057, and American 
N, Ins. Co. v. Mays, 97 S.W.(2d) 975, both recently decided by this court. 

The judgment will be affirmed conditional upon the filing of a remittitur of 
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$100 upon the amount allowed as attorney’s fees; such remittitur to be filed in 
twenty days. If the same be not so filed, the judgment is ordered reversed, and 
the cause remanded. 

Conditionally affirmed. 


SULLIVAN v. BENEFICIAL LIFE INS. CO. No. 5750. 
Supreme Court of Utah. Jan. 4, 1937. 
64 Pacific Reporter (2d) 351. 
6. WAIVER. j : ea 
Provisions of life policy that premium payment shall not maintain policy in 
force beyond date when next premium is payable, that no alteration or waiver 
shall be valid unless made in writing and signed by officer, that only executive 
officer has power to make or modify any contract or to extend time for paying 
premium, and that premium payment made after period of grace is subject to 
evidence of good health satisfactory to insurer, could be waived by insurer, since 
such provisions were for insurer’s benefit. 
(For other cases, see Insurance, Dec. Dig. § 372.) 
7. ACCEPTANCE. : ; : 
Actual payment of past-due premium and receipt thereof by insurer without 
conditions attached constitute recognition of insurance contract as being in force. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


9. WAIVER. 

In action on life policy, plaintiff's evidence that during grace period, upon 
inquiry as to what plaintiff should do if money came late, insurer’s agent replied 
that when money came, plaintiff should bring it in and “that is all that will be 
necessary,” and that subsequently plaintiff was informed that it would be “all 


right” to “bring it in” after grace period has expired, and that thereafter insurer 
without notice of forfeiture accepted premium payment without condition attached, 
held sufficient to take to jury question of waiver of prompt payment of premium. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 
11. WAIVER. 

Beneficiary of life policy held not precluded from relying on waiver of prompt 
payment of premium on ground that by presenting to insurer application for rein- 
statement insured admitted that policy had lapsed, since to so hold would require 
insured to abandon his right under waiver or abandon his right to reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

13. REINSTATEMENT. 

Beneficiary, seeking to recover on lapsed life policy which insurer refused to 
reinstate, must show that insurer acted arbitrarily and capriciously, or in bad faith, 
that formal requisites were met, and that statements made by insured representing 
himself to be in good health were in fact true. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

14. REINSTATEMENT. : 

In action on life policy on ground that insurer waived prompt payment ol 
premium and that insurer wrongfully refused to reinstate policy, evidence held 
insufficient to take to jury issue of reinstatement, where insurer declined reinstate- 
ment on ground that risk had been declined by insurer’s “medical board,” insured 
did not compel reinstatement, and beneficiary produced no evidence to show that 
insured was in insurable condition when he sought reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 370.) 


Appeal from District Court, Salt Lake County, Third District; O. W. Me- 
Conkie, Judge. 

Action by Beulah S. Sullivan against the Beneficial Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. 

Reversed and remanded, with directions. 

H. L. Mulliner and H. Hartland Halliday, both of Salt Lake City, for appel- 


lant. 
Bagley, Judd & Ray, of Salt Lake City, for respondent. 
Batss, District Judge. ; a 
This is an appeal from a judgment in favor of the defendant in an action 
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brought by plaintiff to recover as beneficiary upon a life insurance policy issued 
by the defendant upon the life of plaintiff's deceased husband. Judgment in favor 
of defendant was entered upon a directed verdict. ’ 

The complaint alleges the issuance of the policy on the 6th of November, 1920, 
in the amount of $5,000, the death of the insured on the 18th of December, 1933, 
while the policy was in force and effect, and prays for judgment. 

The answer admits the execution of the policy; that plaintiff is the beneficiary ; 
the death of the insured. It alleges the lapsation of the policy by reason of the 
failure to pay the quarterly payment October 6, 1932. It is further alleged by 
the defendant that about December 24, 1932, reinstatement applications were 
delivered to deceased; that he tendered payment of premium and interest on 
condition that the policy should be reinstated if his application were approved; 
that the policy provided it might be reinstated upon payment of arrears and 
furnishing evidence of insurability satisfactory to the company; that the defendant 
declined in good faith to reinstate. 

The plaintiff, in her reply, denies that there are any provisions of the policy 
preventing a waiver of strict performance by the company, and denies that any 
application forms were given or any understanding had as to application for rein- 
statement on December 24, 1932, when the premium was paid, and denies that the 
defendant, acting in good faith or at all, denied reinstatement. It is then alleged 
in the reply that the policy had been in effect twelve years, the thirteenth year 
commencing October 6, 1932, and that during the period of grace defendant extended 
credit thereon and extended time for the payment of the premium and agreed that 
the policy would not be forfeited in accordance with the provisions thereof if the 
premiums were not paid; that the company did accept the money thereafter, and 
that the blank forms for reinstatement were given simply with the statement that 
if the money did not arrive for “quite some time” the insured might sign and 
file the application and everything would be all right; that the premium was paid 
December 24, 1932, and accepted by the company including all due premiums and 
interest; that afterwards the insured returned with the blanks, and that in tender- 
ing the January payment the blanks were asked for and delivered, and thereafter 
the payment for the quarter commencing in January was refused; that plaintiff 
was informed there was nothing wrong with the application for reinstatement, 
but that the company had reasons for refusal, but refused to disclose them; that 
the defendant by its conduct waived strict performance and right of forfeiture of 
the policy, extended credit, and was by its conduct, and is, estopped from claiming 
a forfeiture. 

At the conclusion of the evidence, the defendant moved for, and was granted, 
a directed verdict. 

The plaintiff contends the court erred in granting a directed verdict for the 
following reasons: 

1. That no motion for a directed verdict was filed; that there is no stipulation 
waiving this or consenting to an oral motion; and that the oral motion is insuffi- 
cient. 

2. That the policy did not lapse. And 

3, That if the policy did lapse it was reinstated, 

_ The question of the sufficiency of the motion can best be considered by examin- 
ing that part of the record as made, which the defendant claims is sufficient: 

_. “Mr. Bagley: (Counsel for defendant) Comes now the defendant, Beneficial 
Life Insurance Company, now that all of the evidence is in and both sides having 
announced that they rest, and moves the court to instruct the jury to return a 
verdict in favor of the defendant and against the plaintiff; no cause of action, on 
the following grounds and for the following reasons: 

“At the outset, in discussing the evidence in support of this motion, I will 
advert to the uncontradicted evidence, with this possible exception, that in the 
testimony of the plaintiff where there is a conflict I will refer to both lines of 
testimony given, and then I will rely upon that principle that a conflict in evidence 
cannot be created by conflicting statements in the plaintiff's testimony alone. * * * 

“The evidence affirmatively shows—and there is no evidence to the contrary— 
that the policy on the life of the insured, sued on in this action, was issued. on 
October 6, 1920; that it was provided in that policy that each payment of premium 
Continued the policy in existence only for and during the period covered by the 
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premium plus a thirty-day period of grace; that it appears in this case that the 
plaintiff had exhausted all reserve and loan value on this policy prior to the due 
date of the October 6, 1932 premium; 

“That it appears that the premium due on October 6, 1932, was not then paid 
on that due date, and it also appears that it was not paid November 6th, within 
the thirty-one-day period of grace, and that it was not tendered within another 
full grace period of thirty-one days, nor within a grace period of one and one-half 
times the regular grace period, nor until December 24, 1932. 

“In presenting this motion it will be necessary not only to urge the facts and 
the law as I conceive it in support of the defendant’s theory, but to support, antici- 
pate and meet the theory of the plaintiff. And I will address myself as I go 
along to the case which your Honor has to pass on, and what the defendant affirma- 
tively has shown on its defense, as well as the state of evidence on the defenses, 
I may call them, urged by the plaintiff. 

“First, that there was a waiver—so the plaintiff contends—of the provision 
requiring payment of premium. 

“Second, that the defendant was and is estopped from claiming failure to com- 
ply with the provisions of the policy. 

“Beginning at the beginning, now, we find that the policy contains the following 
material provisions, material to this case and this motion: 

“Mr. Mulliner (Counsel for plaintiff): Are you reading from some numbered 
part?’ 

“Mr. Bagley: Under Privileges and Conditions 1. Payment of premiums being 
the top. * * * 

“Prior to the luncheon recess adjournment, I had reached the point in my 
presentation of the alleged waiver of conditions precedent fixed in the policy and 
of estoppel and had discussed the former at considerable length and latter at some 
length, * * * 

“The Court: There has been a considerable and a very learned discussion 
on the problems involved in this case and the court has been troubled with some 
duties relative to some features of the case but believes it has its feet on the 
ground and is ready to bring the case to a close. 

“The evidence in this case—and I am not going to discuss the evidence very 
much—but before October the 15th, 1932, and during the period of grace, Mrs. 
Sullivan received a notice from the company relative to the lapsing of her 
husband’s policy in which she was the beneficiary, and she also had a letter 
speaking of the same thing. se 

“And on October the 15th she went to Ross Ralphs’ window at the Beneficial 
Life and her words were, ‘I asked Mr. Ralphs what I should do in case the 
money was late in getting here.’ 

“And the answer came, ‘When Mr. Sullivan sends you the money you 
bring it in. And then there was added a rather significant statement, “That 's 
all that will be necessary.’ ; 

“Then Mrs. Sullivan said, ‘The money not having arrived, I again went 
to the office.’ 

“Now, that was the latter part of October or first of November, she said. 

“She said, ‘Mr. Ralphs, this money might not get here until after the grace 
period has expired. Will it be all right to bring it in after the grace period has 
expired?’ 

“That indicates clearly to the court’s mind that she had no understanding up to 
that time that she was to have such time as might be necessary or convenient oF 
that there was any understanding between them that the payment might be deferred 
beyond the period of grace. f 

“The answer came, ‘Yes, it will be all right. You bring it in.’ This was six or 
seven days before the grace period expired. Then the statement followed, ‘In 
case the money does not arrive for quite some time, you take this yellow torm, 
the reinstatement application—she said that is what he called it—and send it to 
Mr. Sullivan and have him fill it out.’ , 

“In the court’s mind there can’t be any question about what she had in her 
mind or what she understood from him. And she took the statement which had been 
designated as a reinstatement application, and sent it to Mr. Sullivan. ; 

“Then on her redirect examination she said that she referred to it at that time 
as a reinstatement sheet or application. 
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“Then she went back on December the 24th and she asked again if there was 
anything wrong with the reinstatement of the application, and she referred to it 
also as the yellow form. And then there was more or less discussion about that. 

“Now, the court has reflected upon this case as carefully as it has the ability 
to do, and is clearly of the opinion that the motion for a directed verdict ought 
to be granted. And in the court’s view that makes it unnecessary to consider the 
other motion which was made and which the court indicated it would grant, 
relative to certain evidence. So the clerk will prepare a verdict of ‘No cause 
of action.’ "eo 

“Mr. Mulliner: May the record show our exception to the granting of the 
motion and to the directing of the verdict? 

“The Court: Yes.’ 

Whether it is necessary that a directed verdict be in writing, we need not 
consider at this time. It is enough for us to consider the record as made upon 
the theory that an oral, informal motion is sufficient, if it otherwise complies with 
the requirements of the law as heretofore announced by this court. 

In Owens v. San Pedro, L. A. & S. L. R. Co., 32 Utah, 208, 89 P. 825, &27, 
Ritchie, District Judge, in writing the opinion of the court said: “We see no reason 
for extending the rule requiring that a motion for a nonsuit should be based upon 
specific reasons to include a motion to direct a verdict. A trial court, when asked 
to direct a verdict, may require the moving party to state his reasons if the circum- 
stances of the particular case require it; but there is no merit in the proposition 
that the court should be required to specify its reasons for directing a verdict.” 

The question came up for consideration, again, in Smalley v. Rio Grande W. 
R. Co., 34 Utah, 423, 98 P. 311, 317. In that case Justice Straup, the writer of the 
opinion, in commenting upon the language used by Judge Ritchie in the Owens 
Case, said: “If by these expressions it was intended to hold that a specification 
of grounds upon which the direction of a verdict is based need not be made in any 
case, we disapprove the holding. To be in harmony with the prior decisions of this 
court requires a holding that a sufficient specification of grounds must be made, 
either in the motion or by the court in directing the verdict, to indicate the ques- 
tion of law that takes the case from the jury.” 

In the Smalley Case, Justice Straup, after quoting the following from Palmer 
vy. Marysville Dem. Pub. Co., 90 Cal. 168, 27 P. 21: “It is error for the trial court 
to grant a nonsuit, unless the grounds therefor are called to the attention of the 
trial judge and the plaintiff at the time the motion is made; and, where none of the 
grounds upon which the nonsuit is asked are sufficient to warrant the court in 
granting the motion, the order granting it will be reversed, although another 
ground, not specified in the motion, might have warranted the order,” further said: 
“We think the reasons given by courts, requiring the grounds upon which a motion 
for nonsuit is based to be specified, in order that the court may know upon what 
question of law the case is asked to be taken from the jury, and the party against 
whom the motion is directed may be afforded opportunity to correct the defects, 
if they admit of correction, and can be obviated by additional evidence, apply with 
equal force to a motion for a direction of a verdict. If such opportunity should be 
afforded him on a motion for nonsuit * * * for much stronger reasons should such 
opportunity be given him on a motion for a direction of a verdict, which, if 
granted, would be a bar to another action.’ 

It is further pointed out in that case that the rule is qualified to the extent 
that: “ * * * if it is otherwise made manifest upon what question of law the case 
was taken from the jury, and the defects upon which it was based do not admit of 
correction, or could not have been cured had direct attention been called thereto, a 
failure to specify grounds will not reverse the ruling.” 

In Christensen v. Utah Rapid Transit Co., 83 Utah, 231, 27 P.(2d) 468, the 
question was again before this court for consideration, and the rule was applied. 
No grounds for the motion for a directed verdict were stated by the defendant in 
making the motion, but the court, in ruling on the motion, clearly indicated that it 
was based upon the ground that the plaintiff, himself, was guilty of negligence and 
could not recover. 

[1] It thus appears that in the Smalley and in the Christensen Cases this court 
efinitely recognized and committed itself to the doctrine that either in the mak- 
ing of a motion for a directed verdict by a defendant, or in the ruling thereon by 
the court, it must appear what the rule of law is that the order is based on. As 
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pointed out in the Christensen Case, a mere general statement that under the 
evidence the plaintiff is not entitled to recover or that the defendant is entitled to 
a verdict, or that the plaintiff has not made a case sufficient to go to the jury, 
does not point to anything. 

[2] We are unable to say that the record in this case makes it possible to 
determine the rule of law upon which the court based its order directing a verdict, 
All that counsel for the defendant claims for the record is that it establishes 
that respondent’s motion was based upon the failure of appellant to prove by com- 
petent evidence that the policy on which she sued was in force on December 8, 
1932, when the named insured died. That amounts to nothing more than an asser- 
tion that there is no evidence to justify a verdict in favor of the plaintiff, or that 
the plaintiff has not proved its case. Here is a case where the issues show a dispute 
as to whether or not the policy lapsed for failure to pay the premium which became 
due October 6, 1932; and where there is an issue as to whether or not there was 
a reinstatement of the policy; where there is an issue as to whether or not the 
defendant waived the provisions of the policy for the prompt payment of premi- 
ums; where there is an issue as to whether or not the defendant is estopped to 
deny a waiver; where there is an issue as to whether or not payment of the October 
payment was received on the 24th day of December, unconditionally; where there 
is an issue as to whether or not the insured applied for reinstatement. All these 
things and others raise questions of law which were necessarily included in the 
order directing the verdict, upon any one or more of which the court might have 
based his judgment, and all of which might well have been within the rule of 
law announced by the respondents in their brief that the appellant failed to prove 
the policy was in force December 8, 1933. That, we think, is insufficient. 

[3] If such should be the holding of this court, then, in practical effect would 
the rule requiring the specification of grounds for directing a verdict be destroyed. 
Good practice and fairness to a litigant demand that if cases are to,be taken from 
the jury the defects in the evidence be more particularly pointed out than was 
done in this case. But even though the motion was insufficient, if the record is 
such that a verdict in favor of the defendant must be rendered in any event, we 
might be justified in saying that the error is harmless. We must therefore examine 
the record further to determine whether or not any other verdict may have been 
arrived at by the jury. 

(4] It is a general principle of law that where a direction of a verdict is 
involved, if there is any substantial evidence to justify a verdict in favor of the 
plaintiff, the motion should be denied. : 

A policy for $5,000 was issued upon the life of the insured on the 6th of 
October, 1920, and he thereafter made the annual payments until October of 1931; 
the policy provided for quarterly payments, which the insured made for the year 
1932 excepting the quarterly payment which became due October 6, 1932. The 
policy contained the following provisions: 

“1. Payment of Premiums. All premiums under this policy are payable in 
advance either at the home office or to any authorized agent upon the delivery of 
a receipt signed by the President, Vice President or Secretary and countersigned 
by an agent of the company, and may be paid either annually, semi-annually or 
quarterly, according to the rates stated on the fourth page hereof. And premiums 
so paid shall not maintain this policy in force beyond the date when the next 
premium is payable, except as provided hereinafter. * * * 

“2. Grace. A grace of Thirty-one days (without interest) will be granted for 
the payment of every premium after the first, during which time this policy shall 
remain in full force and effect. If, however, the insured shall die within said 
period of grace, the unpaid balance of the premium or premiums for the current 
policy year will be deducted in any settlement. 4 

“3. General. 1. No alteration of this policy or waiver of any of its condi- 
tions shall be valid unless made in writing and signed by an officer of the Com- 
pany. 

“4. In the event of default in premium payments, unless the cash value has 
been duly paid, it is agreed that this policy may be reinstated at any time upon 
evidence of insurability satisfactory to the Company, and the payment of all over- 
due premiums and the payment or reinstatement of any other indebtedness to the 
Company upon said policy, with interest at the rate of not exceeding five per cent 
per annum.” 
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A few days prior to October 6, 1932, a notice was sent to the insured and 
received by the respondent of the due date of the premium. The body of the 
notice reads; 

“Beneficial Life Insurance Co. of Salt Lake City, Utah 

“Hereby gives notice that in accordance with the terms of the policy the under- 
mentioned premium will become due and payable as stated below. Said premium 
must be paid at the Home Office of the Company, Vermont Building, Salt Lake 
City, Utah. If premium is paid after 31 days from the due date an interest charge 
will be made for over-due time and the Company assumes no liability under the 
policy except as provided therein until official receipt is issued by the Company 
and signed by the Secretary. * * * 

“Unless premium is paid as above your policy will become null and void except 
as to any provisions otherwise provided therein. * * * : 

“Only an executive officer has power in behalf of the Company to make or 
modify any contract of insurance, or to extend the time for paying any premium, 
and the Company shall not be bound by any promise or representation heretofore, 
or hereafter made, unless made in writing by one of the said officers. * * * 

“The Company will receive premium within 31 days from its due date. The 
acceptance of any premium by the Company, after the expiration of the said 31 
days, is not to be construed as a waiver of the conditions of the policy as to future 
payments, or as establishing a course of dealing between the Company and the 
holder of the policy.” 

Plaintiff testified that she called at the home office of the defendant com- 
pany about the 15th of October, 1932, after receiving a notice from them; that 
she talked there with Ross Ralphs, the cashier; that she asked Mr. Ralphs what 
she should do in case the money was late in getting there, to which Mr. Ralphs 
replied: “When Mr. Sullivan sends you the money, you bring it in. That is all 
that will be necessary.” That she returned again to the office in the latter part 
of October or the first of November and said: “Mr. Ralphs, this money might 
not get here until after the grace period has expired. Will it be all right to 
bring it in after the grace period has expired?” And he said: “It will be all 
right. Bring it in. In case the money does not arrive for quite some time, you 
take this yellow sheet and send it to Mr. Sullivan and have him fill it out.” 
That no further or other notices were received than as heretofore indicated; 
that on the 24th of December, she again called at the main office of the company 
in Salt Lake and there gave them a check for $100.06 and received a receipt 
which showed the number of the policy, the premium, due date October 6, 1932, 
the quarterly payment $54.13, interest for renewal of loan or note $26.38, double 
indemnity $2.65, premium interest $.90; cash, basis, annual, semi, quarterly 
$54.13, amount paid $84.06, $16 cash; that at the bottom of the receipt there was 
the following printed statement: “Premium payments made, except in exchange 
for a home office receipt signed by the secretary and countersigned by the com- 
pany’s authorized representative, is not valid. Any premium payment made 
after the period of grace is subject to evidence of good health satisfactory to 
the company, except as provided in the policy.” That she again returned to the 
ofice of the company, December 27 or 28, and tendered to Mr. Ralphs, the 
cashier, $84.06 representing the premium and interest which would accrue 
January 6, 1933, that when she handed this January payment to the cashier, he 
asked her for the receipt for the previous payment and that she handed it to 
Mr. Ralphs; that when he got the papers from her, he then told her he could 
not accept the money; that she asked him why not, and he replied: “I am not in 
a position to explain.” That he then left with the receipt and was gone about 
15 minutes; that when the receipt for the first payment was first given her 
December 24th, it did not contain the following notation, “Subj. to app. H. F.,” 
but when it was returned to her after she had given it to Mr. Ralphs when she 
offered to make the second payment on the 27th or 28th, it then bore that notation 
im another colored pencil. 

The yellow form referred to in the foregoing testimonv is an application 
for reinstatement of policies, which was handed to the plaintiff at the time she 
talked with Mr. Ralphs the second time with reference to bringing the money 
in if it was late arriving. 

_In determining whether or not the foregoing evidence, as given by the 
plaintiff, establishes a waiver on the part of the defendant of their right to 





1322 The Insurance Law Journal, Vol. 88 [ May, 1937 


prompt payment and lapsation, it is urged that the following further examina- 
tion of the plaintiff in cross and redirect examination so modifies and destroys 
the effect of her testimony as to justify the court in giving it no weight and 
in determining the effect of her testimony exclusively upon the answers given 
by her in cross-examination : ; 

“Q. And on that occasion what did you say to him? A. Well, I asked him 
what I should do in case the money was late in getting in here. I had about 
six or seven days before this grace period would expire, and so, the money not 
having arrived, I again went to the office, and I asked Mr. Ralphs if it would 
be all right to bring the money in after the grace period had expired, and he 
said, ‘Bring it in, it will be all right.’ sss 

“Q. Did he say anything then—on your second visit—about the Company 
having forms that took care of that? A. Yes, he did. i 

“Q. And did he give you the forms at that time? A. Yes sir. 

“Q. With instructions to send them to Mr. Sullivan to be executed by him? 
A. Yes sir. 

“Q. And you took those forms away with you? A. Yes sir. 

“©. And you mailed them to Mr. Sullivan? A. Yes sir. * * * 

“Q. Now, Mr. Bagley, in his examination, asked you with reference to these 
forms, these yellow forms that were referred to? A. Yes sir. 

“Q. He referred to them, and I referred to them. You said you got those 
from Mr. Ralphs, in your conversation with him at the end of October or the first 
of November, as I understood you; is that correct? A. Yes, sir. 

“Q. At that time, just what did he say with reference to those forms? A. He 
said to take them and send them to Mr. Sullivan; have him fill them out. 

“Q. Under what circumstances, if he mentioned any circumstances? A. He did 
not mention any circumstances. He said: ‘Just take those forms and send them 
to Mr. Sullivan, and have him fill them out, and return them to this office.’ 

“Q. What was said before that? A. I asked Mr. Ralphs, I said, ‘I might not 
get this money until after the grace period has expired.’ I said, ‘Will it be all 
right to bring it in after the grace period has expired?’ He said, ‘Yes, bring it in.’ 

“Q. Now, when he handed you the forms, did he say anything further about 
time? A. Yes, he said: ‘If this money doesn’t arrive for quite some time you take 
this yellow form along and send it to Mr. Sullivan for him to fill out.’ 

“Q. Was that all he said in relation to those forms? A. Yes. 

“Q. Counsel asked you if at that time he said they had forms to take care of 
that. Did he use that language? A. No, he did not. 

“Q. Do you recall that he said anything further about those forms than what 
you have testified to here? A. No sir. * * * 

“Q. Now, you say that there was no such statement made to you as I embodied 
in my question that when you asked about what you should do with the money 
if it came in after the grace period, that the Company had forms, is that true? 
A. No, Mr. Ralphs asked me to bring the money in when it arrived, and I asked 
him if it would be all right to bring it in after the grace period expired, and he 
said, ‘Yes, bring it in, it will be all right.’ 

“Q. Then I asked you on cross-examination, did I not, if he did not say right 
then and in that connection to you: ‘The Company has forms to take care of that 
situation?’ A. Yes, he said, ‘In case the money does not arrive for quite some 
time you take this yellow form along, send it to Mr. Sullivan and have him fill it 
out.’ 

“Q. Let us go back. I am trying to ask you if you did not say just what I am 
asking when you made that statement, and asked Mr. Ralphs what you should do if 
the money should not come in until after the grace period, and he said, ‘Bring it in. 
Now, did he not, in that conversation then say to you: ‘The Company has forms 
to take care of that situation?’ A. He said, ‘You take this form along.’ 

“Q. Just answer that question ‘Yes’ or ‘No.’ A. Yes. ; 

“Q. Then you did not mean it when you said to Mr. Mulliner that nothing 
was said in that conversation about the Company having forms, did you? A. No, 
** * 

“Q. Just one point here, Mrs. Sullivan, that I would like to have you clear up 
for us, that is with relation to your conversation in October, I think you fixed it 
about the 15th of October, with Mr. Ralphs, I asked you on your direct what was 
said at that time, and you gave what was said by Mr. Ralphs. Now, yesterday 
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Mr. Bagley asked you this question: ‘Did he say: “We have forms to take care of 
that.” ’ and your answer was, ‘Yes.’ Did you understand the question? A. No, I 
did not understand that last question. 

“Q. He did have forms there? A. Yes. 

“Q. What did he say? A. He said that when the money came in, to bring it 
in, and it would be all right, if it came in after the grace period had expired. 

“Q. What I am getting at is what did he say, if anything, with reference to 
these forms that were mentioned? A. He did not say anything in regard to the 
torms,. 

“Q. Do you mean by that, he just handed you the forms? A. Yes, he just 
handed me the forms, and he said that if the money did not arrive for quite some 
time then I could send them to Mr. Sullivan. 

“QO. Was that all he said? A. That was all he said. 

“Q. Were you in error yesterday, then when you answered ‘Yes’ to Mr. Bag- 
ley’s question that he said they had forms to take care of that? A. I was. I did 
not understand that. * * * 

“Q. What was that conversation with Mr. Ralphs? A. I asked him what I 
should do in case I was late in getting the money in here, and he said, ‘You just 
bring the money in when it comes,’ and he said that the Company furnished forms, 
and if I wanted those I could accept them and send them to Mr. Sullivan and have 
him fill them out and bring them in.” 

Witness was evasive. She replied: 

“A. Well, I probably did not understand it that way at the time. You must 
bear in mind, Mr. Bagley, I did not have time to go through my papers. That was 
of long standing. 

“QO. Then you did so answer? A. Yes. 

“Q. And that was true, wasn’t it? A. As well as I understood it at that time. 
I said I had not checked upon my papers. 

“Q. There was not anything upon your papers that would refresh your recol- 
lection as to what Mr. Ralphs had said, was there? A. No. 

“Q. So that you did not refresh your recollection from your papers with 
reference to that statement having been made, did you? Answer please. A. No. 

“QO. You would say then you did not get any other forms? A. Yes sir. 

“Q. You were so asked and you so answered? A. That was a mistake, though, 
at the time. 

“O. What other forms did you mean? A. I did not receive any. 

“QO. You were trying to tell the truth? A. I was trying to tell the truth to the 
best of my knowledge at that time. 

“Q. And are those statements true? A. Yes.” 

[5] But, we are unable to accept that view. The court is not justified in 
determining whether a directed verdict should be’granted to determine the weight of 
plaintiff’s evidence solely upon selected parts of her evidence found in cross examina- 
tion or elsewhere. 

Respondent has cited Fowler v. Pleasant Valley Coal Co., 16 Utah 348, 52 P. 
54, 596. In that case the question to be determined was whether or not the 
plaintiff relied upon his own information or upon the information of the defendant 
company with reference to the dangers of the place in which plaintiff was working. 
Plaintiff testified, generally, that he relied on the statement of the foreman that 
the place was safe. The record further shows that he told the foreman that it 
was liable to slip, and that he thought the coal would fall, and that it was not safe 
for him or any other man, that he continued to believe so and thought it should be 
taken down, that knowing this dangerous condition, he voluntarily sat down under 
the projecting coal, and while he was sitting there his attention was called to the 
coal and he was aksed why he did not take it down. While sitting there the coal 
fell on him. The court says: “He voluntarily assumed, for his own convenience 
and comfort, the responsibility of selecting that place in which to sit and smoke. 
He voluntarily assumed the risk of injury that he invited by his own negligent acts 
and want of reasonable care. * * * He voluntarily sat down under the coal, and 
thereby exposed himself to the known danger, while enjoying his leisure. It cannot 
be said he was not thinking of the coal at the time he sat there, for the testimony 
he offers shows that he must have thought of the coal, because he discussed the 
Propriety of taking it down while he sat under it. * * * If there be a contradic- 
tion, it arises from the plaintiff's own testimony. In such a case, where a nonsuit 
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is asked, the trial court may consider such testimony true as bears the most strongly 
against the interest of the plaintiff.” 

It is clearly a case where the ruling of the court is based on definite and 
repeated testimony of the plaintiff that he had full knowledge of all the dangers, and 
thereby makes the statement that he relied upon the statement of the foreman wholly 
improbable and entirely unworthy of belief. 

In Putnam v. Industrial Commission, 80 Utah 187, 14 P.(2d) 973, 981, this 
court says: “In considering the testimony of the applicant on the issue as to whose 
employ he was in, we must look, not alone to the answers make by him to leading 
questions, or on assumptions that he was in the employ of Putnam, but to the whole 
of the testimony bearing on the subject. As to that, the familiar rule is applicable 
that testimony of a witness on his direct examination is no stroinger than as modi- 
fied or left by his further examination or by his cross-examination. A particular 
part of his testimony may not be singled out to the exclusion of other parts of equal 
importance bearing on the subject.” 

In Corpus Juris the rule is again stated: “To determine whether the evidence 
makes an issue of fact, the whole of the evidence and not merely certain selected 
parts thereof is to be considered.” 

An examination of the evidence under cross-examination upon which respond- 
ents rely for destroying the evidence given on direct examination is not of the 
character found in the Fowler Case. It cannot be said that there are such positive 
and clear-cut contradictory statements in the cross-examination as to make the 
evidence given in the examination in chief.wholly incredible. Under such conditions, 
the rule announced by Justice Straup in the Putnam Case that all the evidence be 
considered, and portions thereof may not be selected or omitted for the purpose of 
basing a judgment. Such consideration can be given only by the trier of fact. 

[6] The writer was at first inclined to the view that because of the following 
positive provisions in the contract of insurance: 

“a, Any premium so paid shall not maintain the policy in force beyond the 
date when the next premium is payable, except as provided hereinafter * * * 

“b. No alteration of this policy or waiver of any of its conditions shall be valid 
unless made in writing and signed by an officer. * * * 


“c.” And because of the language of the notice, “only an executive officer has 
power in behalf of the company to make or modify any contract of insurance or to 
extend the time for paying any premium, and the company shall not be bound by 
any promise or representation heretofore, or hereafter made, unless made in writing 
by one of the officers. * * * The acceptance of any premium by the company 
after the expiration of the said 31 days is not to be construed as a waiver of the 
conditions of the policy as to future payments or as establishing a course of dealing 
hetween the Company and the holder of the policy. 

“qd.” And of the printed provision in the receipt. “Any premium payment made 
after the period of grace, is subject to evidence of good health satisfactory to the 
company, except as provided in the policy,” 

—plaintiff ought not be permitted to prove a waiver or an estoppel in parol, but 
the authorities are clearly to the effect that because these provisions are all for 
the benefit of the insurer in insurance contract, they may all be waived. 


In Ellerbeck v. Continental Casualty Co., 63 Utah, 530, 227 P. 805, 807, this court 
says: “That a general agent, such as the Continental Agency Company mentioned 
in this record, has authority to waive payment on the dates stipulated in the policy 
and to extend credit for the payment of premiums due, regardless of any provision 
zeritten in the policy to the contrary, has been determined by this court in Loftis v. 
Mutual Ins. Co., 38 Utah, 532, 114 P. 134.” (Italics supplied.) 


It is apparent from an examination of the Loftis Case that the question of 
waiver was given full and careful attention. The case has frequently been referred 
to since and must recognized as an expression of the laws of this State. In that 
case, the policy under consideration contained the following provisions: 


“No alteration or waiver of the conditions or provisions of this policy or said 
application shall be valid unless made in writing at the company’s home office, and 
signed by the president or vice president and also secretary or assistant secretary: 
nor shall notice to or knowledge of any person of anything not written in said 
application be held to effect a waiver or estoppel upon the company or affect the 
provisions of this contract. 
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“Failure on part of the insured or any one claiming under this policy to comply 
with any of the foregoing agreements will render this policy void.” 

In the application made by the insured for the insurance, the following language 
is used: “I understand that no alteration or waiver of the conditions or provisions 
of any policy is valid unless made in writing at the company’s home office and 
signed by the president or vice president and also secretary or assistant secretary, 
and that no notice to or knowledge of any agent or any other person of anything 
not written in this application is to be held to effect a waiver or estoppel upon the 
company or affect the provisions of any policy.” 

Affirming the judgment in favor of plaintiff, the court says: “While it is true 
that the contract of insurance in this case provided that, in case any installment of 
the premium was not paid when due, all rights under the policy lapsed or the policy 
ceased to be effective, yet such a provision was for the benefit of appellant, and it 
had the undoubted right to treat the policy as in force, although cause for forfeiture 
existed. That insurance companies may waive prompt payment of policies, although 
such payment is of the essence of the contract of insurance and may continue 
and treat policies in force after all rights thereunder had lapsed by reason of a pro- 
vision therein that nonpayment of the premium or any part thereof shall cause the 
policy to become void and of no force or effect, is too well settled to admit of dis- 
pute. The very authorities cited by appellant’s counsel not only recognize the 
doctrine, but they enforce it.” 

Quoting from Joyce on Insurance: “As a general rule, if the company has 
treated the policy as valid, and has sought to enforce payment of the premium, or 
has otherwise with knowledge recognized, by its own acts or declarations, or those 
of its agents, the policy as still subsisting, it waives thereby prior forfeitures.” 

Quoting from Cyc: “Where, subsequent to the accrual of a forfeiture, under 
the conditions of a life policy, for nonpayment of premiums, the insurer, with knowl- 
edge of the facts, by its own acts or those of its agents recognizes the contract as 
still subsisting, and manifests an intent not to take advantage of the forfeiture, the 
court will be justified in finding a waiver of the forféiture. In such cases the 
liability of the insurer accrues on the death of the insured, and it is too late after- 
wards to claim for the first time the benefit of a forfeiture.” ; : 

[7] If an attempt to collect a premium after forfeiture constitutes a recogni- 
tion of the contract as being in force, certainly actual payment of past-due pre- 
miums, and receipt thereof by the insurer without conditions attached, must be 
given the same effect. 

[8] It is urged by counsel for the respondent in argument that unless facts 
claimed to waive a forfeiture have in them all the elements of an estoppel in pais, 
itcannot amount to a waiver. That question is fully answered by this court adverse 
to respondent’s contention in the Loftis Case: “Moreover, that the waiver must 
amount to an estoppel in pais. That is, if there be no estoppel, there is no waiver. 
While some cases go to the extent of holding that unless the facts also constitute an 
estoppel in pais there is no waiver, in our judgment both reason and the weight of 
authority is against this view. * * * No doubt a waiver operates as an estoppel 
upon the party who waives; but it is not essential to a waiver that a party in whose 
favor it is made must prove all the elements of an estoppel in pais before he is 
entitled to avail himself of the waiver. A party to a contract who has the right to 
terminate it by reason of some default by the other party may, nevertheless, waive 
such a right, and, if he does so, the contract remains in full force and effect. * * * 
Where a waiver prevents a forfeiture, the law ordinarily permits a liberal construc- 
tion to be placed on the acts of the party waiving with the view of bringing about 
a waiver of such a forfeiture. * * * ‘It is unreasonable to argue that the assured 
could be a member for the purpose of making contributions to others, but not a 
member when advantage to him or his beneficiary accrued—a member not to receive, 
but to give only.’ * * * ‘To allow the company to treat the policy as valid after 
the right to forfeit it has acrrued, and insist on the note being paid as long as it 
deems this to its interest, and then, when it learns that the assured is sick or dead, 
to rely on the past forfeiture, which, at the time, it elected to waive, would be to 
allow it to take inconsistent positions’-—so may it also be said in this case.” 

[9] If we accept as true plaintiff's version of what happened—that during the 
early days of grace period, she called at the office of the company and there inquired 
What she should do in case the money was late getting there and was told: “When 
Mr. Sullivan sends the money, bring it in. That is all that will be necessary.” That 
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again during the latter days of the grace period she again called at the window and 
inquired: “Will it be all right to bring it in after the grace period has expired?” 
And was again told: “It will be all right. Bring it in.” And then, in addition, in 
that conversation was told, “In case the money does not arrive for ‘quite some time, 
take the yellow form (the application for reinstatement) and have Mr. Sullivan fill 
it out and bring it in.” And if, thereafter, without any notice of forfeiture or 
lapsation, she called at the home office of the company and there paid the past due 
premium and the money was received without condition attached—it is hard to 
conceive of a more definite course of conduct tending to mislead. If such state of 
facts do not constitute a waiver, then there can be no waiver by conduct or other- 
wise except it be in writing. That is not the doctrine of the Loftis Case. Neither 
is it what the authorities generally teach. 

[10] It is frequently stated in the books that a party should not be charged 
with a waiver of forfeiture in the absence of a knowledge of the conditions existing. 
That requirement is fully complied with if we accept as true the version of the 
plaintiff as heretofore outlined when she inquired during the grace period and was 
told to bring the money in after grace and that was all that would be necessary 
It was the right of the insured to make payment and maintain the insurance con- 
tract, no matter what the conditions. The only question involved at that time was 
the question of payment. There was no question of insurability involved. The 
company knew of the default when they received the money pursuant to their 
representations made during the grace period. 

In Ballard v. Beneficial Life Ins. Co., 82 Utah, 1, 21 P.(2d) 847, 851, judgment 
in favor of the plaintiff, beneficiary of an insurance policy, was reversed. The 
question of waiver and receipt of payment was involved, and the principles of law 
herein referred to are again affirmed: “That compliance with provisions of an insur- 
ance policy may be waived, and that one party as against the other because of acts 
and conduct may be estopped from asserting a forfeiture in the same manner that 
waivers or estoppels may be asserted with respect to provisions of other contracts, 
is well recognized by judicial authority.” 

Quoting from Cooley’s briefs on Insurance, the court further said: “* * * is 
the rule that where there has been a default in the payment of a premium or an 
assessment justifying a forfeiture of the contract, such forfeiture is waived if, 
with knowledge of all the facts, the insurer, either before or after the death of the 
insured, unconditionally accepts and retains the specific premium or assessment for 
which the insured was delinquent.” 

In this case, if the testimony of plaintiff is accepted, there was an unconditional 
receipt of the money. True, within the course of a day or two the money was by 
the company, unknown to the insured or the beneficiary, set up in a suspense account, 
and when the plaintiff again called at the office on the 27th or 28th of December 
they then indicated to her that they did not recognize the policy and later returned 
her the money, still the fact remains that at the time the money was paid, under 
her evidence, it was received entirely without condition. 

Quoting further from the Ballard Case: “When payment of premium was 
tendered after the period of grace had expired, the insurer need not accept it, but 
when accepted it must bring home to the insured any conditions it desires to impose, 
as the insurer cannot accept money of the insured, retain and use it, and at the 
same time deny payment was made and repudiate liability under the policy, that the 
insurer should wait to accept money until conditions are communicated to the insured 
and complied with by him, * * * and that where payment of premium was tendered 
unconditionally by the insured on a policy that had lapsed for nonpayment of pre- 
mium, the insurer accepting payment of premium without inquiry as to insured’s 
health would not defeat a liability on the policy, even though it were shown the 
insured was seriously sick at the time of the tender.” , 

{11, 12] It is urged by respondent that the insured in the yellow form—appli- 
cation for reinstatement—which was presented to the company on the 27th or 28th 
of December, admits the policy had lapsed, and that therefore the question of 


waiver must be conclusively ruled against plaintiff. We think not. To so hold 
would be in effect to say that an insured person under similar conditions must 


abandon his rights under a waiver or abandon his right to reinstatement. No authori- 
ties are cited in support of the doctrine and we have seen none. Neither is there 
any merit in the claim of the defendant that when the $84.06 paid by plaintiff and 
accepted by the defendant for the October 5th premium payment was returned 
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by check by the defendant to the plaintiff, it constituted an accord and satisfaction. 
Counsel for defendant, in its brief with reference to this question, say: “Having 
rejected the application (to reinstate) it became the company’s duty to return appli- 
cant's money. This has been placed in a special suspense account in trust, pending 
final action on the application. Refund was made by check drawn in Mr. Sullivan’s 
favor.” 

Accompanying the return of the check was a letter signed by the general 
manager: “We regret to inform you that your application for reinstatement of the 
above numbered policy has been declined by our Medical Board. We are therefore 
herewith refunding to you your remittance of $84.06, which you paid here on the 
24th of this month. Your receipt was made up subject to the approval of the 
Health Statement, and as it was not approved, this receipt No. 6665 has been can- 
celled and your payment of $84.06 herewith enclosed.” 

There is nothing in the correspondence or in the check, itself, or in the attitude 
of the defendant company, to show any intent or attempt to settle a disputed claim. 
There is not in the record even a recognition that the money returned belonged to 
the company or that it was being paid to the plaintiff. All they claim is that the 
money was held by them in trust for the insured, and that they were returning to 
the cestui que trust the money that was already his. 

The definition of an “accord and satisfaction” is: “An accord is an agreement 
whereby one of the parties undertakes to give or perform, and the other to accept 
in satisfaction of a claim, liquidated or in dispute and arising either from contract 
or from tort, something other than or different from what he is or considers him- 
self entitled to. And a satisfaction is the execution of such agreement.” 1 C.J. p. 
523. 

[13, 14] None of these elements are found in the transaction as interpreted and 
acted upon by the company. There is nothing more in the action of the defend- 
ant in the mailing of the check to the insured than a refusal to recognize the policy 
as in force either under a waiver or by virtue of a reinstatement. If there was 
neither waiver nor reinstatement, then it was the defendant’s duty to return the 
money—nothing more and nothing less. If the policy was in force either because 
of reinstatement or because of waiver, then it was not in the power of the defend- 
ant to defeat the right of plaintiff by returning the premium money he paid and 
refusing to accept it. Such acts do not constitute accord and satisfaction. We 
think plaintiff's evidence is sufficient to take the case to the jury on the question 
of waiver of prompt payment of the premium. If plaintiff should fail on that issue, 
her evidence is insufficient to take the case to the jury on the issue of reinstatement. 
The contract provision is that “the policy may be reinstated at any time upon 
evidence of insurability satisfactory to the company.” The evidence of insurability 
was not satisfactory to the company, and it promptly declined to reinsure, so noti- 
fied the insured, and returned the premium money deposited with it, and, according 
to the testimony of the plaintiff, the company officers and employees refused to tell 
her the details of the information they had obtained reflecting on her husband’s 
health. She was informed by letter, however, that the risk had been declined by 
the “Medical Board.” The insured had a cause of action at once to compel rein- 
statement if he could show himself a satisfactory risk and that the company had 
acted arbitrarily. This was not done. A year later, after he died, his widow 
brought this suit. While her evidence tends to show the formal requisites were 
met and the yellow slip was filled out and filed, it fails to show that the insured 
was in fact in good health at the time application for reinstatement was made and 
denied. In his application for reinstatement the insured represented he was then 
in “good health.” The company, by reason of independent investigation, thought 
otherwise. The company had a right to make such investigation as it saw fit to 
determine for itself if the applicant for reinstatement was in fact in good health. 
Before plaintiff can recover—or have her case submitted to the jury—she must 
show that the company declined the risk arbitrarily and capriciously or in bad 


faith. To show this, she must prove that not only the formal requisites were met, 


but that the statements made by the insured representing himself to be in good health 
were in fact true. Muckler v. Guarantee Fund Life Ass’n, 50 S.D. 140, 208 N.W. 
787. This she has failed to do. She has produced no evidence to show that the 
insured was at the time in good health or in an insurable condition. She has 
merely proved that the forms were complied with and that the company refused to 
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disclose to her its reasons for denying the risk. As to’ this issue, the trial court 
should be sustained. 

The judgment is reversed, and the cause remanded to the district court of Salt 
Lake county, with directions to grant a new trial in accordance with the views 
herein expressed. Costs to appellant. 


Elias Hansen, C. J., and Foland, Ephraim Hanson, and Moffat, JJ., concur. 
Wolfe, J., being disqualified, did not participate herein. 


BELKNAP et al. v. NORTHWESTERN MUT. LIFE INS. CO. et al. No. 1161. 
Supreme Court of Vermont. Windham. Jan. 5, 1937. 


188 Atlantic Reporter 897. 
2. VESTED INTEREST. 


Beneficiary and contingent beneficiary of life policy reserving to insured right 
to revoke or change beneficiaries held to have only expectancy and not vested rights 
in policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3, ASSIGNMENT. 

Insurer may prescribe conditions on which policy can be assigned by provision 
in policy, and insured is bound thereby, but assignment, however informal, is bind- 
ing between assignor and assignee, although validity of assignment may be called in 
question by insurer and others legally interested in policy. 

(For other cases, see Insurance, Dec. Dig. § 202.) 

4. ASSIGNMENT. 

Assignment of life policy is a contract, which must be supported by sufficient 
consideration. 

(For other cases, see Insurance, Dec. Dig. § 210.) 

6. CONSIDERATION. 

Consideration for note for which life policy was assigned held to have carried 
over and become consideration for assignment of policy sufficient to support assign- ° 
ment. 

(For other cases, see Insurance, Dec. Dig. § 210.) 

7. CHANGE OF BENEFICIARY. 

Under provision of life policy reserving right in insured to change beneficiaries 
without their consent, expectancy of beneficiaries held subject to defeasance by 
insured, either by technical change of beneficiary, or partially and contingently by 
assignment on valid consideration. 

(For other cases, see Insurance, Dec. Dig. §§ 205, 587.) 

Appeal in Chancery, Windham County; Walter H. Cleary, Chancellor. 

Suit by Paul C. Belknap, administrator, and another against the Northwestern 
Mutual Life Insurance Company, Kenneth R. Noyes, and others. Decree for plain- 
tiffs, and the named defendants appeal and the first- named defendant filed excep- 
tions. 

Affirmed. 

Argued before Powers, C. J., and Slack, Moulton, and Sherburne, JJ., and 
Sturtevant, Superior Judge. 

Stickney, Sargent & Chase, of Ludlow, for plaintiffs. 

Frank E. Barber, of Brattleboro, for defendant Northwestern Mut. Life Ins. 
Co. 

Herbert G. Barber, of Brattleboro, for defendant Kenneth R. Noyes. 

Powers, Chief Justice. 

Willis C. Belknap, late of Rockingham, Vt., held a $5,000 policy in the defend- 
ant company, in which his daughter, Caroline B. Noyes, now Caroline B. Whit- 
marsh, was named as beneficiary, and his grandson, Kenneth R. Noyes, then and 
now a minor, was named a contingent beneficiary. The policy was issued in March, 
1931, and contained a reservation of the right of the insured to change or revoke 
the beneficaries named. It also contained a provision whereby the insured, “with- 
out the consent of any beneficiary not irrevocably designated or any contingent bene- 
ficiary,” could borrow money of the company on receipt of the policy duly assigned. 
On August 1, 1934, Belknap assigned the policy to the Ludlow Savings Bank of 
Ludlow, Vt., to secure his promissory note for $1,700, and dated July 2, 1934, then 
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held by that bank. This assignment was made on a blank furnished by the company 
and was forwarded to the home office when executed. It was subsequently returned 
with a later form used by the company, but this did not reach Belknap. 

At the time the assignment was made, Belknap was the guardian of Kenneth 


Noyes, and, after his own Signature thereon, he added, “Kenneth R. Noyes, by Wil- 
lis C. Belknap, Guardian.” Our view of the case makes it unnecessary for us to 


consider the effect of this signature. 


Belknap died on August 17, 1934. He left an estate ample to pay all outstand- 
ing debts, including the $1,700 note to the Ludlow bank here involved, which note 
was duly presented to and allowed by the commissioners on the Belknap estate. 


This is a suit in chancery brought by the bank and Paul C. Belknap, adminis- 
trator of Willis C. Belknap’s estate, against the insurer, Kenneth R. Noyes, Roland 
W. Belknap, guardian of Kenneth R., and Caroline Whitmarsh. The prayer of 
the petition asks that the insurer be ordered to pay out of the amount due on the 
Belknap policy the $1,700 note aforesaid. 

The defendants filed separate answers. Caroline B. Whitmarsh admitted the 
allegations of the bill. She also expressed her willingness to have her interest in 
the avails of the policy decreed to Kenneth R. Noyes, until such time as the income 
so received by him (to which she would otherwise be entitled) amounts to the sum 
taken from the insurance money to pay said note. 

Kenneth R. Noyes, through a guardian ad litem appointed at the request of the 
insurer, admits most of the allegations of the bill, asserts his rights to the avails of 
the policy as specified therein, and in effect denies the right of the bank to receive 
any part of the insurance money. He also denies the allegations of paragraph 12 of 
the bill, which claim that irreparable injury will result to the Belknap estate and to 
Caroline B. Whitmarsh, unless the note is paid out of the avails of the policy. 

The insurer’s answer admits some of the allegations of the bill, denies others, 
and prays that the conflicting claimants be required to interplead so that their 
respective rights in the policy may be established, so that it can pay the proceeds 
of the policy to those legally entitled, as it is ready and willing to do. 

No replications were filed. A decree was rendered for the plaintiffs ordering 
the payment of the note out of the insurance money, and awarding Mrs. Whit- 
marsh’s interest therein to her son, Kenneth R., according to the terms of her offer. 

The insurer and Kenneth R. appealed. The insurer filed exceptions. 

[1] The pleadings are rather informal and are not here questioned. There is 
no question of the jurisdiction of the court of equity before us. To be sure, 
Kenneth R. denied the allegations on which the plaintiffs based their right to 
equitable relief, and, if this had been insisted upon, it would have answered the 
purposes of a demurrer incorporated in an answer. But, when a defendant in equity 
does not demur for want of equity, or plead that defense, but avails himself of his 
privilege under the rule of raising the question by his answer, he must bring the 
question before the court in advance of a hearing on the merits. If he does not, 
he will be taken to have waived the point and to have submitted to the jurisdiction. 
Wade vy. Pulsifer, 54 Vt. 45, 70; Holt v. Daniels, 61 Vt. 89, 94, 17 A. 786: Water- 
man v. Moody, 92 Vt. 218, 226, 103 A. 325. 

[2] Neither Mrs. Whitmarsh nor Kenneth Noyes had any vested rights in this 
policy when it was assigned as hereinbefore stated. By its terms, as stated, it 
reserved to Belknap the right to revoke or change the beneficiaries, and consequently 
all the interest that they had was an expectancy. Modern Woodmen v. Headle, 8&8 
Vt. 37, 46, 90 A. 893, L.R.A.1915A, 580; Spaulding v. Mutual Life Ins. Co., 94 Vt. 
42, 49, 109 A. 22: Cummings v. Connecticut General L. Ins. Co., 101 Vt. 73, 80, 142 
A. 82; Travelers’ Ins. Co. v. Gebo, 106 Vt. 155, 160, 170 A. 917. 

[3] It cannot be doubted that an insurance company may by its policy pre- 
scribe the conditions on which it can be assigned. So far as these conditions go, 
the insured is bound by them. But, as between the assignor and assignee, any 
assignmént, however informal, is binding. But by the company and others legally 
interested in the policy the validity of the assignment may be called in question. 

The only provision of the policy here involved that applies to assignments is 
as follows: “No assignment of this policy shall be binding upon the company until 
filed with the company at its home office.” So all that is called for is a written 
assignment filed at the home office. This assignment was made upon a printed 
blank furnished by the company, which carried a printed heading “Assignment of 
Policy as Collateral Security.” It was signed by Belknap and executed according 
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to the calls of the blank. A duplicate was immediately forwarded to the home 
office of the company, and the fact that it was there received while Belknap was 
yet alive is conclusively shown by the company’s letter dated August 3, 1934, 
acknowledging its receipt. 

It thus appears that the assignment was complete and binding so far as the 
requirements of the policy are concerned. 

[4] An assignment of a life insurance policy, however, is nothing more or less 
than a contract, and, like any other contract, must be supported by a sufficient con- 
sideration. 14 R.C.L. 1002; note, 87 Am.St.Rep. 491. 

It is argued that this assignment was not made on a “valuable” as distinguished 
from a “good” consideration; and that for this reason it is ineffective. And it is 
said that Blin v. Pierce, 20 Vt. 25, is not to the contrary. 

[5] That there is, or was, a technical distinction between a good consideration 
and a valuable consideration, must be admitted. A good consideration was defined 
as one of blood or of natural love and affection, being founded on motives of gen- 
erosity, prudence, and natural duty, and a valuable consideration, as one by which 
some benefit accrues to the promisor or some detriment to the promisee. 1 Rap. & 
Lawr.Law Dic. 268. It is there said that it seems that the only purpose for which a 
good consideration in this sense is effectual in law, where the contract has not been 
fully performed, is to support a covenant to stand seized to uses; and that, since such 
covenants are now comparatively unknown, “good” and “valuable,” as applied 
to considerations, are synonymous terms. To the same effect see 1 Chit.Cont.(11th 
Am. Ed.) 27, where it is said: “Hence it is that, in treating of the consideration for 
a simple contract, we must use the words good and valuable as convertible terms.” 

|6] It is further said that the note secured by this assignment was not due, so 
that there was no detriment to the bank nor benefit to Belknap, and that for this 
reason there was no consideration for the assignment. This conclusion is untenable. 
If, in the situation that existed when the assignment was given, Belknap had merely 
promised to give it, that promise would have been made for the reason stated. 
But, when he executed the assignment and delivered it and the policy to the bank, his 
contract was completed and the consideration of the $1,700. note carried over and 
became the consideration of the assignment. See Gold Medal S. M. Co. v. Har- 
ris, 124 Mass. 206, 208; and Turner v. McFee, 61 Ala. 468, 472, where it is said 
that “no case can be found in which a man’s own debt has been ruled to be an 
insufficient consideration between him and his creditor, for a mortgage or other 
security received by the latter from his debtor.” 

That a pre-existing debt is a sufficient consideration for an assignment of an 
insurance policy is shown by Kaus v. Gracey, 162 Iowa 671, 144 N.W. 625, 627. 

We hold, therefore, without hesitation, that this assignment is supported by a 
sufficient and valuable consideration. Blin v. Pierce, 20 Vt. 25, 29; Bailey v. Bussing, 
29 Conn. 1, 5; Haseltine v. Guild, 11 N.H. 390, 394. 

This brings us to the question as to what effect upon the rights of the bene- 
ficiaries this assignment has; and this is the most difficult and important question 
in the case. ie 

The authorities are in hopeless conflict. Some hold, though recognizing a distinc- 
tion between an assignment and a change in beneficiaries, that an assignment which 
fulfills the several requirements of the policy as to such changes is to be given effect 
as a change of beneficiaries. Others hold that this cannot be done and the beneficiary 
can only be changed by the method provided in the policy, strictly followed. Still 
others hold that, in case of a policy reserving to the insured the right to change the 
beneficiary at will, the insured has full control over the policy during his life and 
may assign it and thereby defeat in whole or in part the interest of the beneficiary. 

Merchants’ Bank v. Garrard, 158 Ga. 867, 124 S.E. 715, 719, 38 A.L.R. 102, may be 
taken as a fair representation of the cases of the first group. There the assignment 
met every requirement of the policy regarding a change of beneficiaries, and the 
court held that it “was, in effect, a substitution of the assignee for the original 
beneficiary.” It is true that the assignment there included the words, “together with 
all dividends, benefits, and advantages to be had or derived therefrom,” in addition 
to the words of the assignment of the Belknap policy. But is is submitted that the 
words of the assignment here, “all my right, title and interest” in and to the policy, 
necessarily embraced all that the terms of the Garrard assignment covered. 

Deal v. Deal, 87 S.C. 395, 69 S.E. 886, Ann.Cas.1912B, 1142, though now over- 
ruled, may be taken as fairly illustrative of the cases wherein the assignments did 
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not meet the policy requirement pertaining to the change of beneficiaries, and the 
courts hold that they cannot be given effect as such. 

Anderson v. Broad Street Nat. Bank, 90 N.J.Eq. 78, 105 A. 599, may be taken 
as an illustrative case of the second group above referred to, wherein it is held 
that the right reserved in the policy to change the beneficiary does not, by implica- 
tion, affect the rights of the insured beyond the terms of the reservation, and that 
such a change cannot be effected by an assignment, though it meets every policy 
requirements for such a change. 

Mutual Life Ins. Co. v. Twyman, 122 Ky. 513, 92 S.W. 335, 97 S.W. 391, 121 
Am.St.Rep. 471, 476, is a case of the last group above referred to. It was twice 
argued and carefully considered. On the first argument, an opinion was filed—see 
Mutual Life Ins. Co. v. Twyman, 89 S.W. 178, 28 Ky. Law Rep. 167—which was 
withdrawn and a reargument granted. Upon reargument it was held that, not- ° 
withstanding a statute that was said to prevent it, one holding a policy payable 
to his wife and two sons, which reserved to him the right to assign it and to change 
the beneficiaries therein, could, without the consent of the beneficiaries, assign the 
policy as security for his debt—which holding is contrary to that of the original 
opinion. This was affirmed in Crice v. Illinois Life Ins. Co., 122 Ky. 572, 92 S.W. 
560, 121 Am.St.Rep. 489. 

The South Carolina court has had much trouble with these assignment cases. 
But it has now reached a conclusion that one insured by a policy payable to a 
beneficiary named therein may assign the same for a valuable consideration and 
thereby give priority over the beneficiary to the assignee, if the policy gives him 
authority to change the beneficiary. Antley v. New York L,. Ins. Co., 139 S.C. 23, 
137 S.E. 199, 60 A.L.R. 184. It is true that the terms of that policy are somewhat 
different from this one, but the authorities cited in and the reasoning of the opinion 
leave no doubt that this case would be ruled the same way by that court. The case 
was carefuly considered, and five previous cases were expressly overruled by it. 

3ank of Belzoni v. Hodges, 132 Miss. 238, 96 So. 97, 98, is a case directly in 
point here. It was there held that a policyholder may borrow money and secure 
the debt by an assignment of the policy without the consent of the beneficiary named 
in the policy, if the right to change the beneficiary is reserved therein; and that 
= can be done without compliance with the policy requirements regarding such 
change. 

In Martin v. Stubbings, 126 Ill. 387, 18 N.E. 657, 9 Am.St.Rep. 620, 627, it was 
held that one holding a certificate of membership in a mutual benefit association 
payable to his wife could lawfully assign it as security for his debt, and to the 
extent of that debt could give the creditor preference over the beneficiary. 

In Mutual Benefit Life Ins. Co. v. Swett, 222 F. 200, 205, Ann.Cas.1917B, 298, 
301, the Circuit Court of Appeals for the Sixth Circuit held, in a studied opinion, 
that one insured by a policy, payable to a designated beneficiary and containing a 
provision for an assignment thereof and a change of beneficiary therein, could assign 
the same as security without the consent of the beneficiary, and that “his control 
over the policy was, subject to its items, as complete as if he himself had been the 
beneficiary.” 

To the same effect is Rawls v. Penn Mut. Life Ins. Co. (C.C.A.) 253 F. 725, 
certiorari denied 249 U.S. 614, 39 S.Ct. 388, 63 L.Ed. 802. 

_ {7] When we take into consideration the unquestioned rule that under a policy 
like the one in hand a beneficiary takes nothing therein but an expectancy, we 
think that it is more logical, more equitable, and more in harmony with the spirit of 
our decisions to hold that this expectancy may be defeated by the insured, either 
completely by a technical change of the beneficiary, or partially and contingently by 
an assignment made on a valid consideration. We recognize the distinction between 
an assignment and a change of beneficiary when we say this. The assignment here 
conveys to the bank all the “right, title and interest” that Belknap had in the policy. 
Some are broader in terms, but none is broader in effect. The policy was his. He 
alone was obligated to pay the premiums. The beneficiaries were, at best, donees, 
merely. The policy in this respect should be construed liberally toward the donor. 

We hold that one of the rights which Belknap still retained in this policy when 
he assigned it was the right to make use of it as security for his debt, as he did. 
This he could do without the consent of the beneficiaries and in spite of them. 

In reaching this conclusion we are not unmindful of the fact that it is opposed 
by courts of high standing: but we are confident that no other conclusion would 
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result in so just a determination of the rights of the parties according to the true 
intent with which the insurance contract was entered into. 
Decree affirmed and cause remanded. 


KALEB et al v. MODERN WOODMEN OF AMERICA. No. 1872. 
Supreme Court of Wyoming. Jan. 26, 1937. 
64 Pacific Reporter (2d) 605. 
3. PRESUMPTION OF SANITY. 

In action against benefit society by beneficiaries under original certificate which 
insured had exchanged for paid-up certificate at time when insured was allegedly 
mentally incompetent, plaintiffs had burden of overcoming presumption of sanity by 

* showing that insured lacked sufficient reason to enable him to understand nature 
and effect of his act. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 
4. CONSENT. 

In action against benefit society, evidence that two of three beneficiaries under 
original certificate, which insured exchanged for paid-up certificate at time when 
insured was allegedly mentally incompetent, consented to such exchange, resulting 
from negotiations in which beneficiaries participated, held admissible as tending to 
show that beneficiaries then believed that insured was competent. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

7. EVIDENCE. 

In action against benefit society, finding that insured was mentally competent 
when, after sharp increase in premium rates, he elected to exchange original cer- 
tificate for paid-up certificate for less than one-fourth of original amount, held 
supported, notwithstanding evidence that insured was about 76 years old and had 
poor hearing and sight and was suffering from cardio-nephritis and senile dementia. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

Appeal from District Court, Natrona County; C. D. Murane, Judge. 

Action by Rosalie Kaleb and others against the Modern Woodmen of America. 
Judgment for defendant, and plaintiffs appeal. 

Affirmed. 

R. N. Ogden, of Casper, for appellants. 

George G. Perrin and George H. McDonald, both of Rock Island, Ill, and 
R. H. Nichols and Wm. B. Cobb, both of Casper, for respondent. 

KIMBALL, Justice. 

Plaintiffs are three daughters of Isaac J. Krainson, whose life was insured by 
defendant society. From 1921 until June, 1930, the contract of insurance was evi- 
denced by a benefit certificate, dated August 2, 1921, which provided that on the 
death of the insured $2,000 would be paid to the three daughters—$1,500 to Mrs. 
Goodrich and $250 each to Mrs. Kaleb and Mrs. Cohen. The certificate was kept 
in force until June 1, 1930, by payment of assessments of $3.55 a month. It pro- 
vided that defendant’s by-laws with subsequent changes were part of the contract. 

In June, 1929, when the insured was about 75 years of age, defendant’s by-laws 
were changed for the purpose of requiring that benefit certificates held by members 
seventy years of age or older be put on an adequate basis by July 1, 1930. The 
plaintiffs raised no question as to the validity or effect of this change. The new 
by-laws, as applied to the insured, gave him the right either to continue to carry 
his $2,000 benefit certificate on an increased premium basis, or to apply for and 
receive a paid-up certificate for $460 without obligation to make any further 
premium payments. If he elected to continue to carry the $2,000 certificate, the 
monthly payments (theretofore, $3.55) to keep it in force were to be increased to 
about $22. 

On June 4, 1930, the insured made written application to exchange his $2,000 
benefit certificate of August 2, 1921, for a paid-up certificate for $460. The applica- 
tion stated that in consideration of the issuance of the new certificate therein 
applied for, the old certificate was surrendered and should be void. The applica- 
tion was accepted, the new certificate dated June 1, 1930, in which Mrs. Goodrich 
was named as the sole beneficiary, was issued and delivered, and thereafter no 
assessments or premiums were paid to defendant. : 

The insured died on July 24, 1930. Thereafter plaintiffs brought this action 
to recover on the surrendered certificate, dated August 2, 1921, contending that 
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the insured was mentally incompetent to make the application which resulted in 
the exchange of certificates. There was no charge of fraud or undue influence. The 
case was tried to the judge, who found that the insured was competent to make 
the application, and gave judgment that limited defendant’s liability to the amount 
of the paid-up certificate of June 1, 1930. The plaintiffs appeal. Their sole con- 
tention is that the evidence required a finding in plaintiffs’ favor on the question 
of the mental incompetency of the insured at the time he applied for the paid-up 
certificate. 

[1, 2] Counsel for plaintiffs recognizes the general rule that on appeal the 
criterion in determining the sufficiency of the evidence is whether there is substantial 
evidence to support the trial court’s decision, not whether the decision is supported 
by a preponderance of evidence. See Peterson v. Johnson, 46 Wyo. 473, 478, 28 
P.(2d) 487. It is contended, however, that because in this case most of the evi- 
dence was by depositions, the rule does not apply. There were six witnesses, 
including two of the plaintiffs (Mrs. Goodrich and Mrs. Kaleb), whose testimony 
bore on the question of the insured’s physical and mental condition. All except 
Mrs. Goodrich gave their testimony by depositions. We have held that the general 
rule by which we are controlled in considering the sufficiency of the evidence applies 
though much of the evidence consists of depositions and written documents. See 
State Board of Examiners v. Strahan, 44 Wyo. 156, 161, 8 P.(2d) 1090, 1091; Sims 
y. Southern Surety Co., 38 Wyo. 165, 171, 265 P. 450. In the case at bar sub- 
stantially all of the evidence introduced for the purpose of showing eccentric or 
irrational conduct of the insured was given by Mrs. Goodrich who testified before 
the trial judge. She also went further than any other witness in expressing the 
opinion that the insured was mentally incompetent. The weight of the evidence 
as a whole on the point in dispute depended largely on the weight given to her 
testimony. In these circumstances, we think the general rule applies, and the trial 
judge’s finding on the facts, if supported by substantial evidence, must stand. We 
do not intend to intimate that a consideration by us of questions going to the credi- 
bility of witnesses and the preponderance of evidence would lead to a decision 
contrary to that of the trial judge. 

[3] The insured had never been declared insane or mentally incompetent and 
the plaintiffs had the burden of proof on that issue. It was incumbent on them 
to overcome the presumption of sanity by showing that the insured did not have 
sufficient reason to enable him to understand the nature and effect of the act in 
question. Williston on Contracts (2d Ed.) §-256. 


We may concede that the evidence showed, and the trial judge must have 
believed, that at the time of the transaction in question, the insured’s physical 
and mental powers were weakened by old age and disease. He was afflicted 
with cardionephritis which caused his death seven weeks later. His sight and 
hearing were very poor. There was testimony of his physician, Dr. Jackson, 
that he was suffering from senile dementia, which was described as a condition 
of “childishness,” like that apparent in a “number of men of his age.” He had 
been a tailor, but for several years, probably because of defective sight and 
other physical disabilities, had not engaged in any business. He drew a pension 
from the government, and lived at Lead, S. D., with Mrs. Kaleb and her family. 
Several witnesses, including Dr. Jackson, testified that they were of opinion 
the insured was incapable of attending to business affairs. 


The questioned transaction came to the attention of the insured on three 
occasions. On May 29, 1930, while Mrs. Goodrich, who lived at Casper, Wyo., 
was visiting at the home of the insured and Mrs. Kaleb, a Mr. Everett, repre- 
senting the defendant, called for the purpose of having the insured make an 
election as required by the new by-laws. Mrs. Goodrich for several years had 
paid all assessments on the $2,000 benefit certificate. The question was whether 
she could assume the burden of future payments increased to $22 a month. The 
question was discussed by Mrs. Goodrich and Mr. Everett in the presence of 
the insured and Mrs. Kaleb. Mrs. Goodrich testified that she told Mr. Everett 
that she did not know whether she could pay the increased assessments, but 
Mrs. Kaleb thought Mrs. Goodrich said she could not pay them. Mrs. Goodrich 
apparently intended by her testimony to leave the impression that her father 
id not hear or understand what was being talked about at this conference, but 
Mrs. Kaleb testified that her father then said that he wasn’t going to pay 
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another cent on the old certificate. On May 30 or 31, Mrs. Goodrich returned 
to her home at Casper. 

The transaction was again called to the attention of the insured on June 
4, when he signed the application for exchange of certificates, and again on a 
date not shown, when he subscribed his name to this statement on the face of 
the paid-up certificate: “I have read and hereby accept this benefit certificate 
and agree to all conditions therein contained and referred to.” ‘ 

[4] The evidence indicates that both Mrs. Goodrich and Mrs. Kaleb con- 
sented to, and perhaps advised, the making of the application for exchange of 
certificates. A neighbor testified that Mrs. Kaleb told her of the transaction, 
saying it was “thought it cost too much to carry the insurance if he lived any 
length of time. Didn’t know how long he would live. Dr. Jackson didn’t know. 
Said he might live for a long time.” The paid-up certificate was delivered some 
time in June to Mrs. Goodrich, who thereafter kept it making no claim that it 
was invalid. The sanity of the insured was not questioned until after his death. 
Counsel says the consent of Mrs. Goodrich and Mrs. Kaleb was immaterial, and 
certainly could not bind their sister, the other plaintiff who had nothing to do 
with the transaction. It may be conceded that the consent of the beneficiaries 
did not create an estoppel. But Mrs. Goodrich and Mrs. Kaleb were not only 
beneficiaries but also witnesses, and gave opinion evidence for the purpose of 
establishing the mental unsoundness of their father. The fact that they con- 
sented to a transaction resulting from negotiations in which they participated 
was of some importance as tending to show that at the time of the act in 
dispute they believed their father was competent. See Irish v, Smith, 8 Serg. 
& R. (Pa.) 573, 11 Am.Dec. 648; Bonnemort v. Gill, 165 Mass. 493, 495, 496, 43 
N.E. 299; Roe v. Taylor, 45 Ill. 485, 489; Wigmore on Ev., § 1040. 

[5, 6] Mere weakness of body or mind, or of both, do not constitute what the 
law regards as mental incompetency sufficient-to render a contract voidable. Willis- 
ton on Contracts (2d Ed.) § 256; Black on Rescission (2d Ed.) § 263; 13 C.J. 262; 
Sutherland State Bank v. Furgason, 192 Iowa, 1295, 1309, 186 N.W. 200. A condition 
which may be described by a physician as senile dementia may not be insanity in a 
legal sense. See Wisner v. Chandler, 95 Kan. 36, 147 P. 849; Leonard v. Shane, 182 
Iowa, 1134, 166 N.W. 373; Smith v. Smith, 205 Ill.App. 116. 

[7] We cannot hold that there was no substantial evidence to support the find- 
ing of the trial judge. There were grounds for the belief that the insured, though 
physically and mentally weakened, had sufficient reason to enable him to understand 
the nature and effect of the questioned act. Opinions that the insured was unable to 
attend to business affairs were probably based largely on his physical disabilities 
that made it difficult for him to see and hear and get about. Mrs. Kaleb, one of the 
plaintiffs, had the insured under her constant observation for several years, and was 
probably better qualified than any other witness to give an opinion on the subject. 
She stated that her father was “to a large extent mentally incompetent,” but this 
was supplemented by the opinion that her father at the time of the transaction 
“probably knew what he was doing * * *, but he couldn’t hear well and it was hard 
to make him understand.” Another witness testified that the insured, whom he visit- 
ed very often—the last time within a month of his death—“was sick and weak, but 
otherwise all right mentally.” 

The judgment will be affirmed. 

Blume, C. J., and Riner, J., concur. 
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PETE v. METROPOLITAN LIFE INS. CO. No, 1671. 
Court of Appeal of Louisiana. First Circuit. Jan. 12, 1937. 
171 Southern Reporter 868. 
1, PROOF OF DISABILITY. | ; ; 

In action on group disability policy, where insurer rejected claim on proof 
furnished on ground insured did not become disabled during life of policy and made 
no request for further proof, insured held entitled to bring action without offering 
further proof. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

2, WAIVER. | es. 

Distinct denial of liability and refusal to pay by insurer on ground other than 
want or defect of preliminary proof waives condition requiring proof. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. TOTAL DISABILITY. |. 4 oe 

Condition in group disability policy requiring “total and permanent disability” 
from performing any work for compensation or profit does not require that insured 
become absolutely helpless, but merely requires such disability as renders him 
unable to perform substantial and material part of his occupation in usual and 
customary way. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4, EVIDENCE. j ; ; 

In action on group disability policy, evidence that insured, railroad section 
laborer, strained back and suffered progressive arthritis, which medical testimony 
showed would become steadily worse, was discharged as unfit, and, until filing 
of action approximately three years after injury, secured only temporary jobs, 
which he could not fill capably because of injury, held to show total and permanent 
disability warranting recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. SPRAIN. ; . ‘ ’ 

In action on group policy covering disability from either accident or disease, 
whether disability from arthritis resulting from accidental spraining of back was 
caused from accident on account of sprain aggravating arthritis or whether insured 
was merely made more conscious and sensitive to his condition was immaterial, 
where it was shown disability arose during life of policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. CANCELLATION. : ee ‘ 

In action on groug disability policy, where it was shown that disability arose 
during life of policy, subsequent cancellation of policy was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

7. DELAY. 


Action on group disability policy by railroad section laborer who suffered 
sprained back, resulting in progressive arthritis, which action was brought approxi- 
mately three years after injury, held not barred by unreasonable delay, where there 
was no time limit in policy for making proof of disability, demand was made one 
year after discharge from railroad employment, insured was ignorant negro, and 
nature of injury and disease made it difficult to determine if disability were total 
and permanent under policy. 


(For other cases, see Insurance, Dec. Dig. § 615.) 
& INTEREST. ‘ee, 
Interest on group disability policy benefits would be reckoned from judicial 
demand and not from date of discharge from employment for disability at which 
time benefits allegedly accrued. 
(For other cases, see Insurance, Dec. Dig. § 598.) 
Appeal from District Court, Parish of Calcasieu; Thos. F. Porter, Judge. 
Action by George Pete against the Metropolitan Life Insurance Company. 


tom a judgment allowing a nonsuit, defendant appeals, and plaintiff asks judg- 
ment in his favor by way of answer to the appeal. 
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Reversed and judgment rendered for plaintiff. 

Jackson & Smith, of Shreveport, for appellant. 

Robt. R. Stone, of Lake Charles, for appellee. 

Orr, Judge. 

The plaintiff is a colored man, about 46 years old, and for several years prior 

to September 30, 1933, had been in the employ of the Kansas City Southern Rail- 
way Company as a section laborer. This railroad secured from the defendant 
insurance company a group policy covering its employees, including plaintiff, who 
was insured in the sum of $1,000, the premium as is usual in such policies, being 
paid jointly by the employer and the employee. This policy contained a provision 
that this $1,000 would be paid to the plaintiff in twenty equal installments of $51.04 
if, during the time the policy was in force and effect, he became totally and 
permanently disabled as a result of bodily injury suffered or disease contracted 
prior to his sixtieth birthday, so as to become permanently, continuously, and wholly 
prevented from performing any work for compensation or profit. 
Plaintiff alleges that on or about the 10th day of May, 1933, while said policy 
was in force, and while he was helping unload a car of sand, he sprained or 
strained his back while working as section hand for said railroad; that he was 
sent to a doctor by the railroad and laid off from work on account of his con- 
dition, during which time he collected 13 weeks on his health policy; that he 
went back to work on September 5, 1933, but could not do his work on account 
of the condition of his back, which had not recovered from the sprain suffered; 
that he was sent to the railroad hospital by the railroad doctor for an examina- 
tion, where his complaint was pronounced arthritis of the spine, progressive 
in its nature; and that he was discharged from the service of the railroad on 
September 30, 1933, as physically unfit to perform work required of a section 
laborer. He had averred that he had filed proof of his disability with the defendant 
insurance company, and had complied with all requirements under the policy, 
made demand for payment, but said claim was rejected. He asks for a judg- 
ment for the amount of his certificate, $1,000, with legal interest thereon from 
September 30, 1933. 

Defendant admitted the issuance of the policy and admitted the payment of 
13 weeks’ disability on account of plaintiff’s illness, but averred that plaintiff 
went back to work on September 5th and did hard manual labor until he was 
discharged on September 30, 1933, on which date the policy was canceled; that 
plaintiff did not become totally disabled during the time said policy was in 
effect and was not totally and permanently disabled when the suit was filed. 

Judgment was first rendered rejecting plaintiff’s claim on the ground that 
he had failed to show that proof of his disability had been made as required by 
the policy. On application being made by plaintiff for a rehearing, the case 
was reopened to permit plaintiff to prove that he had fyrnished proofs of his 
disability, whereupon the plaintiff filed in evidence the correspondence, and 
documents pertaining to this proof. The trial judge held that the proof furnished 
the company was insufficient, but, believing that plaintiff should be given a 
chance to furnish additional proof to the defendant of his disability, the judg- 
ment was changed so as to dismiss plaintiff’s demands as in case of nonsuit. 
Defendant has appealed from this judgment of nonsuit, contending that the 
judgment should have been final. Plaintiff has answered the appeal and has 
asked that judgment be rendered in his favor as prayed for in his petition. 

Plaintiff introduced no evidence on the first hearing to show that he had sub- 
mitted to the company proofs of his disability as required by the terms of the policy, 
but on the rehearing he introduced in evidence the statements made out by 
plaintiff, Dr. Watkins who had treated him, the superintendent of personnel of 
the railroad, together with a memorandum made on one of the blanks by the 
doctor who examined plaintiff at the railroad hospital. These statements were 
made on blanks furnished by the defendant company. There is also in evidence 
certain correspondence relative to the claim and the proofs submitted there- 
under. 

On March 19, 1935, in response to a demand made on it by counsel for 
plaintiff, defendant wrote a letter, inélosing claim blanks to be filled out and 
submitted, suggesting those who should fill out these blanks, but in the same 
letter the defendant stated that the insurance was canceled when plaintiff’ 
employment with the railroad was terminated. These statements were fille 
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out—one by plaintiff, one by Dr. Watkins, one by the superintendent, and an 
unsigned memorandum was made on one of these blanks by the railroad hospital 
doctor. These statements were forwarded to the defendant company by counsel 
for plaintiff on April 15, 1935, with a full explanation. 

On June 18, 1935, more than two months after this proof had been mailed 
as stated above, the defendant company wrote counsel for plaintiff, rejecting 
the claim in the following language: “The reports we have received do not 
establish the existence of a total and permanent disability while the disability 
pfovision was in force. Further, it is not apparent that such a state of incapacity 
even now exists. We have established that Mr. Pete, after his services with 
the Kansas City Southern Railway Company terminated, and subsequent to 
the cancellation of his insurance and the termination of the total and permanent 
disability provision, worked, which fact in itself would negative any claim that 
he became both totally and permanently incapacitated while the disability 
coverage was in effect. We are sorry but in the circumstances we would not 
be permitted to allow indemnity.” 

{1] It will be seen from the above-quoted letter that the defendant made 
no request for further proof as to the disability, but rejected the claim on the 
ground that the policy was canceled on September 30, 1933, and that the evidence 
which the company had secured showed that plaintiff was not disabled during 
the time the policy was in force, but that plaintiff had worked after the policy 
was terminated, which, in itself, would negative any claim that he became totally 
and permanently disabled while the policy was in force. For the reasons given, 
the claim was finally rejected. As no suggestion was made for further proof, 
there was nothing else for plaintiff to submit. Any further submission of proof 
would have been a waste of time and only an idle gesture, as the claim had 
been finally rejected. 

The only thing left for plaintiff to do was to submit his claim to the courts, 
which he has done, and which he had a perfect right to do. For surely the 
defendant cannot set itself up as the final arbiter as to whether plaintiff has a 
valid claim under the policy. Having denied liability both in the letter rejecting 
the claim and in the answer to the suit on the ground that plaintiff has no 
valid claim on the facts as defendant claims them to be, the matter now rests 
with the courts to decide. 


[2] The law on this point is clearly and correctly stated in Ruling Case 
Law, vol. 14, p. 1349, § 522, verbo, Insurance, as follows: “The weight of 
authority is in favor of the rule that a distinct denial of liability and refusal to 
pay, on the ground that there is no contract, or that there is no liability, is a 
waiver of the condition requiring proof of the loss or death. It is equivalent to 
a declaration that the insurer will not pay though the proof be furnished. The 
preliminary proof of loss or death required by a policy is intended for the 
security of the insurers in paying the amount insured. If they refuse to pay 
at all, and base their refusal upon some distinct ground without reference to 
the want or defect of the preliminary proof, the occasion for it ceases and it 
will be deemed to be waived.” See, also, Edwards v. Washington Fidelity Nat. 
Ins. Co. (La. App.) 141 So. 97. 


The trial judge was in error in holding that plaintiff had not submitted 
sufficient proof to the defendant before filing suit. Certainly nothing could be 
gained by requiring plaintiff to do something which defendant had indicated 
would be of no use whatever and which defendant has never requested or sug- 
gested that plaintiff do in furnishing any further proof than he had already 
furnished. The position taken by defendant renders it necessary for the court 
to pass on the validity of plaintiff’s claim and to determine whether the evidence 
which he has offered in his suit, and not what he offered in his proofs, is 
sufficient to justify a recovery on his part. 

(3, 4] Plaintiff testifies that in June, 1933, while he was helping unload a 
car of sand, pushing a boxcar with a pinch bar, he strained his back and hurt 
his finger; that he tried to continue work, but the pain became so severe that 
e€ could not work and the foreman sent him to Dr. Watkins, the railroad 
doctor; that afterwards he became worse and was sent to the railroad hospital 
at Shreveport; that he tried to go back to work in September but could not do 
much work, and the foreman again laid him off and he was sent to the hospital 
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in Shreveport. The last day he worked for the railroad was September 30, 
1933; he was sent to the hospital shortly after that in October. 

On February 12, 1934, the division engineer of the railroad wrote plaintiff a 
letter in reply to a letter written by plaintiff on December 26th preceding, in 
which letter the railroad advised plaintiff that his service with the railroad was 
considered as having terminated on September 30, 1933, on account of his physi- 
cal inability to perform the work required of a section laborer. Dr. Watkins 
testified that plaintiff came to him in June, 1933, complaining a great deal of 
pain in the back; that plaintiff was walking with crutches, stooped over and 
deformed. Plaintiff stated to the doctor that he had received an injury while he 
was working; that plaintiff came back to him for treatment in September, 1933, 


with the same complaint; that he examined plaintiff and thought he had some form 
of arthritis; that after plaintiff returned from the hospital he found him in the 
same condition. The doctor says that plaintiff was disabled from doing any kind 
of manual labor in the summer of 1933 and in September when he examined him; 
that he had recently examined an X-ray picture of plaintiff which showed arthritis 
of the right hip joint. The doctor says that a strain could make the condition worse; 


that is, activate an already existing condition and make the patient believe that the 
strain caused the pain which results from the arthritis. The X-ray picture shows 
that plaintiff is totally disabled. As to the duration of the condition, the doctor 
says that arthritis is progressive in its nature and will get worse unless the cause 
is removed, if it can be removed. ‘ 

Defendant attempted to prove that plaintiff has worked since he was discharged 
by the railroad. The E. R. A. foreman testified that plaintiff had worked for him 
from June to October, 1934, digging pits for sanitary toilets about nine days per 
month, But this witness says that plaintiff had to be helped out of these pits 
when about three feet down; that he then looked just like he does now, and, in 
his opinion, plaintiff was in a pretty bad fix and unable to do a hard day's work. 
Another witness says that plaintiff cut two cords of pine wood for him in the 
fall of 1934, but that it took plaintiff 2 months to cut this wood when a good man 
could have cut it in 2 days. All the time that plaintiff was cutting this wood he was 
complaining and did not work all the time. The time keeper on a WPA job says 
that plaintiff has been working for him part time since December 10, 1934, breaking 
up slabs for use in repairing sidewalks. But plaintiff would sit down to do this 
wae and this witness testified that he did not think plaintiff was able to do a day’s 
work, 

From this testimony we have no difficulty in reaching the conclusion that plain- 
tiff has been totally and continuously disabled from doing any regular manual 
labor since the summer of 1933. His efforts to work only go to show his incapacity 
for hard work. He is not to be penalized for the faithful effort which he has 
made to earn a bare subsistence. The condition in the policy providing for the 
payments in the event plaintiff becomes totally and permanently disabled from 
performing any work for compensation or profit does not mean that plaintiff must, 
in order to avail himself of these benefits, become absolutely helpless, but merely 
requires such disability as renders him unable to perform the substantial and 
material part of his occupation in the usual and customary way. Crowe v. Equitable 
Life Assur. Society, 179 La. 444, 154 So. 52. The same question was involved and 
the same clause was under interpretation in policies issued by this same company 
in the two recent cases of Marshall v. Metropolitan Life Ins. Co. (La.App.) 164 
So. 441, and White v. Metropolitan Life Ins. Co. (La.App.) 166 So. 655. Ona 
state of facts showing that the plaintiffs in those two cases, both railroad laborers, 
were disabled from performing hard manual labor, but who could nevertheless 
perform certain kinds of work, they were allowed to recover. Those two cases 
are persuasive in the present case. 

It is contended that there is no evidence to show that plaintiff’s disability 1s 
permanent, even though it is considered total up to the time of filing the suit. But 
we think the nature and length of plaintiff's ailment, together with the statement 
of Dr. Watkins that the condition will grow worse, unless the cause is removed, 
if it can be removed, justifies the presumption that the disability is permanent. 
Certainly plaintiff would not have to wait until he dies to determine if his disability 
is permanent. Frey v. Manhattan Life Ins. Co., 182 La. 821, 162 So. 633. 

_ [5, 6] The policy covered disability arising from either accident suffered or 
disease contracted during the period in which the policy was in force. Whether 
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the disability was caused from accident on account of a strain activating the arth- 
ritis, or whether plaintiff was thereby made more conscious and sensitive to his 
condition, in Our opinion, is immaterial. It remains a fact that his disability arose 
while the policy was in effect, and the subsequent cancellation of the policy would 
in no wise affect plaintiff's claim, which had already arisen thereunder. 

[7] It is claimed that the claim of plaintiff is stale and therefore should be 
looked upon with disfavor. We do not think so. Plaintiff is an ignorant negro, 
totally unfamiliar with his rights under the policy and just what his physical 
conditions should be for him to recover compensation. He was not advised by 
the railroad of his discharge until February, 1934, and for a few months there- 
after he tried to work in order to earn a bare living. His attorney made demand 
on the defendant in March, 1935, just a little over a year after plaintiff had been 
informed that he was no longer in the service of the railroad because of his 
physical disability. There is no time limit in the policy for making proof of dis- 
ability. The nature of the injury and disease with which plaintiff was affected 
rendered it difficult to determine the extent and length of his disability. Under 
the circumstances, we do not find that there was any unreasonable delay in pre- 
senting the claim. 

[8] When the suit was filed, all of the payments were due. But interest cannot 
be collected until judicial demand was made. We will therefore restrict the interest 
from judicial demand instead of from September 30, 1933, prayed for as in the 
petition. 7 : 

For the reasons assigned, it is ordered that the judgment appealed from be, 
and the same is hereby, avoided, annulled, and reversed, and it is now ordered, 
adjudged, and decreed that the plaintiff, George Pete, have and recover judgment 
of the defendant, the Metropolitan Life Insurance Company, in the full sum of 
$1,000, with legal interest thereon from judicial demand, and for cost of the suit 
in both courts. 


UNITED STATES FIDELITY & GUARANTY CO. v. BECKMAN. No. 52. 
Supreme Court of Michigan. Dec. 28, 1936. 
270 Northwestern Reporter 770. 
REFORMATION. 

Where insured had applied for, paid premiums for, and been paid sickness 
benefits at rate of $25 a week during period of several years, insurer held entitled 
to reform policy, which erroneously stated that benefits should be $45 per week, to 
express intention of parties, notwithstanding insured’s subsequent claim under 
letter of policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 
aneenl from Circuit Court, Wexford County, in Chancery; Fred S. Lamb, 
udge. 

Suit by the United States Fidelity & Guaranty Company against Jacob L. Beck- 
man. Decree for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench, except Potter, J. 

Arthur W. Penny, of Muskegon, for appellant. 

ag & Payne, of Detroit (Henry Miltner, of Cadillac, of counsel), for 
appellee. 

Wiest, Justice. 

Defendant brought an action at law in the Wexford circuit against plaintiff to 
recover sickness benefits, claimed to be due under an insurance policy. Thereupon 
the insurance company filed the bill herein to reform the policy and have it conform 
with the written application therefor and the rate of premium paid. The policy was 
applied for and issued in 1921 for one year and renewed from year to year by 
payment of premiums. The issue was whether, under the application and the policy, 
the sickness benefit was for $25 or for $45 per week. 

Plaintiff points to the letter of the application, payments made at the rate of $25 
per week, as requested by defendant over a course of several years, and premiums 
paid for such rate of indemnity. 

Defendant points to the letter of the policv and claims that it accords with the 
representations made by the soliciting agent. a 

The written application for the policy, signed by defendant, and the policy issued 
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thereon by plaintiff do not agree as to the rate for sickness benefits; the application 
se sickness benefits at the rate of $25 per week while the policy states $45 per 
week, 

Plaintiff claims that the rate in the policy was by reason of a scrivener’s mis- 
take, not detected by plaintiff, and without claim of more than $25 per week there- 
under by defendant for sickness benefits in February, 1923, July, 1925, May, 1926, 
and August, 1927. The premium rate paid by defendant, allocated to sickness bene- 
fits, was for $25 per week. 

Clearly the rate of indemnity stated in the policy was a mistake, not discerned 
by either party until after years of operation in accord with the contract as now 
claimed by plaintiff. 

The circuit judge found the mistake and held that not to correct it would 
operate in defendant being paid more than he ever contracted or paid for. 

Is the mistake beyond correction? 

Defendant denies any mistake and contends that if one is found it was not 
mutual and plaintiff is, therefore, without remedy. 

The mistake is clearly established, was mutual, judged by action of the parties 
over a course of years, and did not become otherwise by defendant’s later claim 
under the letter of the policy. 

It is stipulated by the attorneys that: “* * * If the defendant is entitled to 
but the sum of twenty-five dollars per week, he is entitled to judgment in the sum 
of thirteen hundred twenty-six and 78/100 dollars (1,326.78), plus interest at five 
per cent per annum.” 

The decree in the circuit court reformed the policy and required plaintiff to pay 
defendant the sum of $1,354.58, and interest thereon, from the date of the decree, at 
5 per cent. per annum, and that defendant have execution therefor. 

The decree is affirmed, with costs to plaintiff. 

North, C. J., and Fead, Butzel, Bushnell, Sharpe, and Toy, JJ., concur. 


ST. PAUL MERCURY INDEMNITY CO. OF ST. PAUL v. RANDEL. 


No. 32515. 
Supreme Court of Mississippi, Division B. Jan. 18, 1937. 
171 Southern Reporter 786. 
1, ACCIDENTAL MEANS. 

Evidence that insured motorist swerved left to avoid collision with automo- 
bile ahead, which had stopped without pulling to side, and struck curb on neutral 
ground throwing motorist forward, and physician’s testimony that he discovered 
sensitive condition in side of motorist’s abdomen and that thereafter her gall 
bladder duct was found to be inflamed, held to establish that insured was injured 
by “external, violent and accidental means” by striking steering wheel, so as to 
permit recovery under indemnity policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Madison County; Julian P. Alexander, Judge. 

Suit by Mrs. L. T. Randel against the St. Paul Mercury Indemnity Company 
of St. Paul. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Watkins & Eager, of Jackson, and Powell & Powell, of Canton, for appellant. 

Ray & Spivey and F. S. Dunning, all of Canton, for appellee. 

EruripGcE, Presiding Justice. 

Appellee, Mrs. L. T. Randel, brought suit against appellant in which she 
recovered a judgment for $510 for personal injuries sustained by her in the opera- 
tion of an automobile. The suit was based upon an indemnity policy the pertinent 
provisions of which are as follows: “In consideration of the payment of an annual 
premium of Three Dollars, the Company does hereby insure Mrs. L. T. Randel 
against certain losses from. accident, and promises to pay indemnity as hereinafter 
limited and provide in the event that she shall suffer loss of life, limbs, sight or 
time exclusively by reason of a personal bodily injury (suicide or self destruction 
while either sane or insane, not included), which is effected solely through external, 
violent and purely accidental means, and which also is received while she is the 
owner of and is actually riding in the automobile (or in any one of the automobiles 
herein described),” etc. , 

The declaration alleges that the injuries occurred on June 1, 1935, while 
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appellee was the owner of and was actually riding in her own automobile on North 
Liberty street in the city of Canton, about 12:15 p. m. It is shown by the record 
that appellee, in this automobile, went to her husband’s office each day to take him 
to lunch; that her mother lived with her and drank certain water for her health; 
that on this occasion appellee had driven north on North Liberty street, which is a 
part of Highway 51, to a filling station to procure this water, and after procuring 
same, she was returning to her home, driving south at about 30 miles per hour. 
That, in front of her, there was another car going in the same direction. She blew 
her horn for this car to pull to the side so she could pass, and about this time she 
saw some one crossing the street, which momentarily diverted her attention from 
the car in front, which had stopped without pulling to the side, and, to avoid a 
collision, she pulled to the left, and her car struck the curb of neutral ground, 
placed there for beautification, throwing her violently forward, and she must have 
struck the steering wheel. She testified that she did not remember what occurred 
at the moment, but drove on home, neither she nor her husband saying anything, 
and when she went into the house she fainted. A physician was called, came and 
gave her a hypodermic, and returned in about two or three hours and made an 
examination, finding in the side of her abdomen a swollen and sore condition, sensi- 
tive to touch. After continued treatment, it was found that her gall bladder duct 
was inflamed, and there were adhesions, and the physician placed a drain in the 
gall bladder duct to relieve the situation. This physician appears to have been the 
family physician of Mrs. Randel for many years, and he had treated her for 
malaria and other troubles prior to this injury, and he testified that, at his first 
examination after the injury, there was no inflammation of the gall bladder duct, 
and that it was his professional opinion that the injury was caused by external 
violence inflicted on, the occasion mentioned. 

The policy of insurance sued upon contains the following conditions : 

“The policy shall not cover any liability of the assured. 

“1, Under any workmen’s compensation agreement, plan or law; 

“2. While any of the insured automobiles are being used for other purposes 
than specified in Schedule of Statements; 

“3. While being operated by any person under the age limit fixed by law, or 
under the age of fourteen years in any event. 

“4. When used in any race or speed contest. 

“5. When used for towing or propelling a trailer, or any vehicle used as a 
trailer, unless such privilege is endorsed thereon, and a proper premium charged 
therefor, or such trailer is also insured by the Company, but incidental assistance to 
a stranded vehicle on the highway is permitted. 

“6. When used for renting or livery use and the carrying of passengers for a 
consideration, (if a private passenger automobile) : 

“7. When used for the carrying of passengers for a consideration (if a com- 
mercial automobile). This exclusion may be endorsed out for ambulances or 
invalid carriers. 

“8 For bodily injuries or death to any employee of the Assured while 
engaged in the operation, maintenance or repair of any disclosed automobile, or 
injured in the course of employment in the business of the Assured, or to any 
person to whom the Assured may be held liable under any workmen’s Compensation 
Law. 

“0. When used to transport high explosives (carrying of loaded cartridges for 
gun or pistol permitted) ; 

“10. Applying to the collision coverage, this policy shall not cover loss or dam- 
age caused directly or indirectly by fire and/or theft. It does not cover loss or dam- 
age to any tire due to puncture, cut, gash blowout, or other ordinary tire trouble; 
and in no event for loss or damage to any tire unless caused in an accidental col- 
lision or upset which also caused other loss or damage to the insured automobile.” 

The appellant insurance company pleaded the general issue, giving special 
notice thereunder that it intended to show, by competent evidence, that the policy 
expressly stipulates that the indemnity therein provided and limited is in the event 
that the plaintiff, the insured, shall suffer loss of life, limbs, sight, or time 
exclusively by reason of a personal bodily injury affected solely through external, 
violent, and purely accidental means, while plaintiff is the owner of and actually 
riding in the automobile described in said policy, and that such total loss of time. 
in event such is claimed, shall wholly disable the said plaintiff from performing each 
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and every duty for a period not exceeding thirty weeks, and that said policy fur- 
ther provided that strict compliance with all its provisions is a condition precedent 
to recovery thereunder. It was also averred in said special notice that plaintiff 
did not sustain any loss of time exclusively by reason of injuries effected solely 
through external, violent, and purely accidental means, as described in the policy. 

The husband of the appellee, R. C. Randel, on November 1, 1935, made the 
following statement to a representative of the appellant insurance company: “My 
name is R. C, Randel, Canton, Miss. On June 1, 1935, at about 12:15 p. m., I was 
riding on the front seat of Ford Sedan, which was being driven South on Highway 
#51 by Mrs. L. T. Randel, when we had a mishap right in front of Mrs. W. J. 
Lutz house. We were going 25 to 30 miles per hour, and my wife, Mrs. Laura T, 
Randel, blew her horn for a car in front to move over and let us pass. Instead 
of doing this, the car stopped in the middle of the street, and in order to avoid 
hitting this car, Mrs. Randel put on her brakes and turned to the left, and the two 
front wheels mounted the curb of the neutral ground before she could stop. None 
of us in the car were struck or hurt. Mrs. Randel did not lose control of the car 
and no part of the car struck her—the steering wheel did not strike her, and she 
did not make any complaint until after we had gotten home, she sat down in a 
chair, and while sitting there she became very nervous and fainted. She did not 
fall out of the chair or strike herself. She had to go to bed and we called the 
Doctor at once. The Doctor diagnosed the case as shock due to the fright of the 
near auto collision. She was confined to her bed for 14 weeks. She has been able 
to attend to part of her household duties since that time. On July 9, 1935, she was 
operated on for infected gall bladder and drainage instituted. I have read the 
above and same is correct.” 

On November 11, 1935, Mrs. Laura T. Randel, appellee, made the following 
statement: “I have read the statement of my husband on the reverse side and it is 
correct. At the time I drove up on the curb, I was not struck by any part of the 
car. It just made me nervous, and by the time we reached home I was so nervous 
that I fainted while sitting in a chair. I have been disabled since that time. I have 
read the above and it is correct.” 

The testimony of Mrs. Randel, the appellee, showed that previously she had no 
inflammation of the gall bladder duct, and that she was a housewife by occupation, 
and that, during the period from June 1 to a date in September, 1935, she was 
wholly disabled, and unable to perform any of her duties. It was shown on the 
trial that appellee was rendered insensible to pain and did not know what happened 
when she struck the curb; that she drove the car home, her husband being unable 
to drive; and that her injury was occasioned by striking the curb in an effort to 
avoid a collision with the car in front of her. 

{1] The appellant, the insurance company, contends that the proof is insufficient 
to show that the injury occurred by violent, external, accidental means, and that 
the appellee deliberately ran into the curb to avoid injury. 

She turned to the curb to avoid striking the car in front of her. 

We have carefully read the testimony, especially that of the attending physi- 
cian, and we think it is clear, from the evidence, that Mrs. Randel’s injury was 
occasioned by external, violent, and accidental means, caused by her striking the 
steering wheel when she struck the curb. From the evidence, we are also of the 
opinion that the appellee swerved to the left to avoid a collision with the car in 
front, and that this was done in an emergency and for the purpose of avoiding a 
much greater injury not only to herself, but to the occupants of the other car. Under 
such circumstances, the mind has no time to deliberate upon a course of action, 
and any injury so inflicted is through accidental means. 

{2] The appellant, the insurance company, requested an instruction to the 
effect that the appellee was guilty of violating a city ordinance which limited the 
speed on its streets to fifteen miles per hour. This instruction was refused by the 
court. It was agreed that there was such an ordinance, but there was nothing in the 
policy in question which was breached by this violation of the city ordinance, which 
could only be availed of, if at all, under a plea of negligence in mitigation of the 
damages, and there was no such plea filed in this case. 

We are of the opinion that there was no error in the court below that would 
warrant a reversal, and the judgment, therefore, is affirmed. 

Affirmed. 
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CANNEY v. MASSACHUSETTS BONDING & INS. CO. 
Supreme Court of New Hampshire. Strafford. Jan. 5, 1937. 
189 Atlantic Reporter 168. 
2, OCCUPATION. 


Policy which covers disability which prevents insured from carrying on “his 
occupation” is intended to cover insured’s usual occupation at time of disability. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3 ABILITY TO WORK. 

Provision in policy relating to total disability is not interpreted literally, and 
complete physical or mental incapacity need not be shown; nor will performance 
of work of merely trifling character bar recovery. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4 TOTAL DISABILITY. 


In action on death and dismemberment accident policy contracted in Massachu- 
setts, evidence that insured, who sustained bullet wound in arm, could not resume 
work as salesman because he could not drive competently or carry brief case and 
samples, but was forced to accept several other positions as salesman, at none of 
which he was successful because of injury, and that he earned less than $100 in 
three years, held to show that insured was wholly disabled from carrying on his 
occupation. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. NOTICE OF ACCIDENT. 

Where accident and health policy and death and dismemberment accident policy 
contracted in Massachusetts were executed at same time and by same agent, notice 
of accident giving all particulars required under both policies but referring only to 
accident and health policy held to give notice under death and dismemberment 
policy, especially where insurer, in reply to informal claim under death and dis- 
memberment policy, acknowledged notice of accident. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

6 PROOFS OF LOSS. 

Where insurer under death and dismemberment policy, in reply to request for 
form for filing proofs of loss, ignored request and denied liability, provisions of 
policy requiring formal proof and barring action for 60 days held waived. 

(For other cases, see Insurance, Dec. Dig. §§ 558[4], 559[2].) 

7. EARNINGS. 

In action on death and dismemberment accident policy, evidence relating to con- 
dition of insured’s arm, bullet wound in which necessitated amputation, and as to 
amount of money insured earned after accident, held admissible as tending to prove 
extent of disability. 

(For other cases, see Insurance, Dec. Dig. § 661.) 


Transferred from Superior Court, Strafford County; Sawyer, Chief Justice. 

Assumpsit by Merlin H. Canney against the Massachusetts Bonding & Insurance 
Company. On transfer by the Chief Justice, after trial by jury, on plaintiff's 
exception to granting of motion for nonsuit and on defendant’s exception to admis- 
sion of certain evidence. 

Plaintiff’s exception sustained; new trial ordered. 

_ Assumpsit, on a death and dismemberment accident policy, to recover indemnity 
tor the loss of the plaintiff's arm. Trial by jury. Transferred by Sawyer, C. J., 
on the plaintiff’s exception to the granting of the defendant’s motion for a nonsuit 
and on the defendant’s exception to the admission of certain evidence. The facts are 
stated in the opinion. 

Cooper & Hall, of Rochester (G. S. Hall, of Rochester, orally), for plaintiff. 

Hughes & Burns, of Dover (S. M. Burns, of Dover, orally), for defendant. 

Mars.e, Justice. 

On January 29, 1931, the defendant, through its agent in Malden, Mass., issued 
to the plaintiff, then living in Malden, two policies of insurance, one an accident and 
health policy, the other the policy in suit. Four days later the plaintiff received a 
bullet wound in his left forearm. He was confined to the hospital for a week or 
more and then came to his father’s home in Farmington in this state. Soon after- 
ward a tumor began to form at his elbow joint. This necessitated an operation, the 
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effect of which was to diminish the supply of blood to the arm. He testified that 
his arm was useless after the operation, that it was swollen and discolored and gave 
him excruciating pain. Until June 5, 1934, he wore a brace or splint to keep his wrist 
from dropping. On that date, his physicians, having decided that amputation was 
necessary removed the arm a few inches above the elbow. 

On May 28, 1931, the plaintiff, in consideration of the sum of $300, released the 
defendant from all liability under the accident and health policy. In his proof of 
injury he stated that he had been totally and absolutely disabled from February 2, 
1931, to February 12, 1931, continuously confined in the hospital from April 2, 1931, 
. 10, 1931, and partially disabled from February 12, 1931, to the date of the 
release. 

By the terms of the death and dismemberment policy the defendant insured the 
plaintiff against bodily injuries sustained through accidental means “If such injuries 
shall wholly and continuously disable the Insured from date of accident from per- 
forming any and every kind of duty pertaining to his occupation, and during the 
period of such continuous disability, and within two hundred weeks from date of 
the accident shall result independently and exclusively of all other causes” in any one 
of certain enumerated losses; “or, if within ninety days of the date of the accident, 
irrespective of total disability, such injuries alone shall’ so result. Among the 
losses enumerated is the loss of “Either arm by severance at or above the elbow.” 

The statements concerning disability made by the plaintiff in the proof above 
referred to were answers to printed questions prepared by the defendant. These 
questions were to be answered “according to the definitions on back hereof.” The 
back of the document comprises the attending surgeon’s statement, in which certain 
questions are asked regarding the plaintiff's ability to transact business and to per- 
form certain important duties. No definitions as such are printed thereon. 

[1] The plaintiff did not expressly state that he was able to perform either 
wholly or partially any of his customary duties, and in point of fact he did no work 
of any kind until a year and a half later. His statement as to partial disability was 
made in connection with the accident and health policy, but, even if it had been made 
in the present action it would be open to explanation. Giroux v. Insurance Co., 85 
N.H. 355, 356, 159 A. 142; 5 Joyce, Insurance, (2d Ed.) p. 5520. 

[2-4] The first question for consideration consequently is whether the evidence 
warrants a finding that the plaintiff was, during the stipulated period, “wholly and 
continuously” disabled “from performing any and every duty pertaining to his 
occupation” as that language is construed by the law of Massachusetts, which 1s 
conceded to govern the interpretation of the insurance contract. 

At the time the plaintiff received his injury he was a traveling salesman in the 
employ of his father, who was the local representative of numerous enterprises. 
The plaintiff solicited orders for bombshell torches, traffic signs, and stationery sup- 
plies. He traveled by automobile, and the territory assigned him comprised New 
Hampshire, Massachusetts, and part of Vermont. His duties required him to 
carry a brief case, various manuals, a sample torch weighing 4 or 5 pounds, and 
sample traffic signs weighing 12 pounds or more. After his accident he could not 
drive a car as he had previously driven it, and he did not attempt to do the work he 
had formerly done. “Where the policy speaks of a disability which prevents the 
insured from carrying on ‘his occupation,’ the reference is clearly to his usual occu- 
pation at the time of the disability.” Metropolitan Life Insurance Co. v. Foster 
(C.C.A.) 67 F.(2d) 264, 265. 

Early in 1933 the plaintiff obtained a position with the Sun Life Insurance Com- 
pany in Philadelphia but worked only two months and was able to earn only 
in that time. He described the work he was able to perform for this company as 
follows: “I’d go to the office in the morning if I were able to get there, if not, 
when I could I went out canvassing. If my condition would allow me to continue 
canvassing for the day or part of the day I did so. If not I returned to my home. 
I found the larger part of the time that T was unable to work * * * due to the 
pain which I had and through lack of sleep * * * I hardly had strength enough to 
keep going.” ‘ 

He next became an agent for a hosiery company. After receiving instruction in 
salesmanship from this company, he began to solicit orders in New Hampshire but 
was unable “to put in the hours” required. He worked about a month, without 
salary, for a firm of automobile dealers in Rochester in their showroom. He 
testified in regard to this work: “Well, I worked when I possibly could which was 
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notawhole lot. * * * I'd leave my home at quarter of eight to get there and I might 
be beside the road somewhere for half an hour or possibly an hour applying pressure 
to my arm to relieve the intense pain and swelling so that I could go along without 
taking any chance of wrecking myself.” . 

A fellow employee testified: “He’d come in and stay around a few minutes, then 
he would go out and we wouldn’t see him probably for a day or so. * * * seemed 
to me he was suffering quite a lot with his arm * * * I have several times taken 
hold of it and straighten[ed] it out for him. * * * he was suffering quite a good 
deal because sweat would stand right out on his face.” 

In 1934 the plaintiff sold a little accident and health insurance on commission, 
but his commissions did not exceed $20.00. He also worked a short time in the 
evening for a few weeks in a shoe factory at Farmington sorting shoes at three 
cents a case. He declared that, during the entire period which intervened between 
his accidnt and the amputation of his arm, he was able to earn less than $100.00. It 
could be found on the evidence that, because of his injury, he was unable to perform 
with any substantiality work much less arduous than that which he was performing 
at the time of the accident. 

He summarized his activities as follows: “I worked for the, started to work 
for the Sun Life Insurance Company * * * I worked for them two months. Then I 
came back to New Hampshire again and I worked for Murdock & Arthur during the 
automobile show on the floor for about a month. With those exceptions, that is 
practically everything I’ve done and all I’ve done since the accident.” He also 
declared that, as time went on, the swelling and discoloration of his arm increased. 

There was medical testimony to the effect that as early as October, 1932, his 
general physical condition was poor; that he was 35 pounds under weight; that his 
face was drawn: that his forearm was blue and cold and the muscles a half inch 
smaller than those of the other arm; that there was no pulsation in the radial 
artery: and that his pain was of the neuralgia type, “a very severe excruciating pain 
characterized by paroxysms.” In the opinion of the physicians such pain as that 
suffered by the plaintiff would seriously affect a person’s capacity to apply himself 
to his usual tasks. 

Provisions in insurance policies relating to total disability are not usually. inter- 
preted literally. This is the rule in this jurisdiction (Duhaime v. Insurance Co., 
86 N.H. 307, 167 A. 269; Thayer v. Insurance Co., 68 N.H. 577, 41 A. 182) and in 
Massachusetts (Rezendes v. Insurance Co., 285 Mass. 505, 189 N. E. 826; Adamaitis 
v. Insurance Co., 3 N.E.(2d) 833, 836, where Duhaime v. Insurance Co., supra, is 
cited with approval). 

If the plaintiff’s testimony is true, the work which he was able to perform was 
of a “merely trifling character.” See Adamaitis v. Insurance Co., supra. “So far as 
concerns totality of disability complete physical or mental incapacity is not neces- 
sary.” Rezendes v. Insurance Co., supra, 285 Mass. 505, 510, 189 N.E. 826, 827. The 
plaintiff was “wholly and continuously” disabled “from performing any and every 
kind of duty pertaining to his occupation” if he was at no time after the accident able 
to perform any of those duties substantially. Adamaitis v. Insurance Co., supra. 
That he was thus incapacitated is an inference which may reasonably be drawn 
trom the evidence. 

_. 15] The defendant’s contention that the plaintiff failed to comply with the pro- 
visions of the policy relating to notice and proof of loss requires brief discussion. 
The two policies which the plaintiff obtained were issued by the same company 
at the same time and by the same agent. As a practical matter they constituted a 
single transaction. A written notice of the accident signed by the plaintiff and refer- 
ring specifically to the accident and health policy was received by the defendant on 
February 10, 1931, and several payments accruing under that policy were made 
before final adjustment. If the plaintiff in this notice had referred to each policy by 
number, as the defendant claims he should have done, the defendant would have had 
no additional information concerning the plaintiff’s injury. 

_, The provision requiring notice is the standard provision that “Written notice of 
injury on which claim may be based must ge given to the company within twenty 
days after the date of the accident causing such injury.” There is a further pro- 
vision that such notice given to an authorized agent of the company “with particulars 
sufficient to identify the insured” shall be deemed to be notice to the company. 
Under the circumstances, we are of the opinion that the notice in question was a 
hotice to the defendant as insurer not only under the accident and health policy but 
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under the policy in suit. Moreover it could be found that the defendant so consid- 
ered it. On May 14, 1934, plaintiff’s counsel wrote the defendant for information 
regarding the death and dismemberment policy stating that the plaintiff was about 
to have his arm amputated and asking the defendant to take up with them “the 
question of whether or not there is any liability under the policy.” Answering this 
letter under the number of the death and dismemberment policy, the defendant 
wrote: “The facts in this case indicate that Mr. Canney received an injury through 
accidental means on or about February first, 1931.” Liability is then denied, not 
on the ground that formal written notice of the injury had not been given, but on the 
ground that ninety days (the period within which recovery could be had irrespective 
of total disability) had elapsed since the accident. 

[6] After the plaintiff’s arm had been removed, counsel informed the defendant 
of this fact by letter and requested forms for filing proofs of loss. The defendant 
ignored this request, and merely’ referred counsel to its earlier letter denying lia- 
bility. In this situation the plaintiff was not obliged to file formal proofs or to post- 
pone suit until the end of the stipulated sixty-day period. Seely v. Insurance Co, 
72 N.H. 49, 54, 55 A. 425; Whitten v. Insurance Co., 165 Mass. 343, 345, 43 N.E. 
121. 

[7] Evidence relating to the condition of the plaintiff’s arm and to the amount 
of money he was able to earn had some legitimate tendency to prove the extent of 
his disability. It was therefore admissible. Newick v. Eastham, 80 N.H. 11, 112 A. 
395, and cases cited. 

The plaintiff’s exception to the granting of the defendant’s motion for a nonsuit 
is sustained. 

New trial. 

Page, J., was absent; the others concurred. 


DULBERG v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Supreme Court, Appellate Division, Second Department. Dec. 30, 1936. 
292 New York Supplement 232. 
3. PREMIUM, PAYMENT OF. 

In action on accident and health policy, instruction that failure of insurer to 
produce envelope in which check was mailed was not evidence of anything held 
error under circumstances. 

(For other cases, see Insurance, Dec. Dig. § 669[8].) 

Action by Dora Dulberg, individually and as administratrix of the goods, 
chattels, and credits of Joseph Dulberg, deceased, against Equitable Life Assur- 
ance Society of United States. From a judgment for defendant directed on a 
special verdict, plaintiff appeals. ; 

Judgment, in so far as appealed from, reversed on law and facts and new trial 
granted. 


Argued before Lazansky, P. J., and Young, Johnston, Adel, and Taylor, JJ. 
Arthur Levitt, of New York City, for appellant. 

James D. Ewing, of New York City, for respondent. 

Per Curiam. 


In an action on a policy of accident and health insurance, plaintiff, as bene- 
ficiary and as administratrix of the insured, appeals from a judgment for the 
defendant directed upon a special verdict. The sole question submitted to the jury, 
and answered by them in the affirmative, was whether or not the defendant, after 
receiving a check in payment of a premium due on December 26, 1933, acted with 
reasonable diligence under the circumstances in respect of the collection of the 
check that was returned by the bank on which it was drawn, marked as drawn 
against uncollected funds. The only errors urged by the appellant relate to the 
trial court’s charge to the jury. 

[1-4] Judgment in so far as an appeal is taken therefrom reversed on the law 
and the facts and a new trial granted, with costs to appellant to abide the event. 
The check for the premium was mailed on behalf of the insured in the city of New 
York to the respondent at its address in the same city, at 7:30 p. m., Thursday, 
December 21, 1933. Presumptively it reached its destination; we take judicial notice 
that it would be delivered to the respondent in the ordinary course of the mails on 
the following day, Friday, December 22, 1933. News Syndicate Co. v. Gatti Paper 
Stock Corporation, 256 N.Y. 211, 214, 176 N.E. 169. In our opinion the trial court 
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erred, in respects as to which the plaintiff’s rights were preserved by due exception, 
in charging the jury (1) in effect that the presumption referred to did not exist, (2) 
that the failure of the defendant to produce the envelope in which the check was 
mailed was not evidence of anything, and also (3) erred to the detriment of the 
plaintiff in the emphasis placed by the court, in the charge, upon the magnitude and 
importance of the defendant as a “great business organization,” and as “one of the 
largest of the old-line life insurance companies, where thousands of pieces of mail 
come in each day.” Justice requires a new trial. We agree that the question 
whether, under all of the circumstances, the defendant, after the receipt of the 
check, acted with reasonable diligence in placing the check in process for collection, 
was one of fact for the jury under proper instructions. 


BURKE v. WASHINGTON NAT. INS. CO. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 507. 
1, VARIANCE. . 

In action on policy covering accidental death resulting from wrecking of auto- 
mobile truck, variance between statement averring assured’s death in Philadelphia 
and proof of death and evidence showing that death occurred in Maryland held not 
material where insurer had full.information as to circumstances of accident and 
death. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

2. IDENTIFICATION. 

Where policy insured “Marshall Burke” against accidental death resulting from 
wrecking of automobile truck, that proofs of death furnished insurer had been of 
“Marshall Burkes” or “Marshall Burke, Jr.,” held not to preclude recovery where 
identity of deceased was established beyond any doubt. 

The suffix “Jr.” is not a part of one’s surname and is not usually a part 

of the Christian, baptismal, or given name. It is usually assumed to distin- 

guish the person from his father of the same name, and its use or nonuse 

in a policy of insurance is immaterial, if the identity is established. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

3. PLACE OF ACCIDENT. 

Although statement in action on policy covering accidental death resulting from 
wrecking of automobile truck improperly stated place of insured’s death and proofs 
of death misspelled insured’s surname, beneficiary held not obliged to amend com- 
plaint in such particulars and run risk of unjustified affidavit of surprise or motion 
for continuance. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

Appeal No. 378, October term, 1936, from judgment of Municipal Court, Phila- 
delaphia County, No. 884, January term, 1935; Joseph G. Tumolillo, Judge. 

Action of assumpsit by Bertha Burke against the Washington National Insur- 
ance Company on a policy of insurance. From a judgment for plaintiff in the 
amount of $555, defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

George H. Detweiler, of Philadelphia, for appellant. 

C. James Todaro, of Philadelphia, for appellee. 

KELLER, President Judge. 

This was an action of assumpsit on a policy of insurance issued by the defend- 
ant insurance company, in connection with a subscription to a Philadelphia news- 
paper. The policy was dated January 1, 1934, and insured Marshall Burke against, 
inter alia, accidental death resulting from the wrecking or disablement of an auto- 
mobile truck used for the transporation of merchandise, driven by him. The 
beneficiary named in the policy, in case of the assured’s death as above, was his 
wife, Bertha Burke, this plaintiff, the policy called for the payment of a monthly 
premium of 10 cents. 

On July 12, 1934, while driving a meat truck for his employer, near Principio, 
Md., the assured Marshall Burke, was killed instantly in a collision with another 
automobile. The plaintiff gave the insurance company prompt notice of his acci- 
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dental death as aforesaid, and furnished proofs of death, establishing the above 
facts, on blanks furnished by the company. In one of the affidavits forming part of 
the proofs of death, the assured’s name was given as Marshall Burkes; in another, 
Marshall Burkes, Jr., but in this one, his children were stated to be Marshall Burke, 
seven years old, Robert Burke, three years old, Reana Burke, two years old, and 
Jeanette Burke, six months old. In two other affidavits his name was given as 
Marshall Burke, Jr. On January 5, 1935, the insurance company returned the 
policy to the plaintiff by letter addressed to Mrs. Bertha Burke, at 2003 Reed street, 
Philadelphia, which was the assured’s residence at the time of his death, and 
informed her that it had been forced to reject the claim “because of the fact that 
your husband’s policy was not in force at the time of his fatal accident.” It raised 
no question as to any apparent variance between the assured’s name as stated in the 
policy and as given in the proofs of death, 

The plaintiff on January 29, 1935, brought this action on the policy and filed 
a statement in which it was mistakenly averred that her husband, the assured, had 
died at Philadelphia on July 12, 1934, as a result of a collision while driving an 
automobile truck; she averred that the stipulated premiums had been paid by the 
assured who had performed all things required of him under the policy and that 
she had furnished the defendant with notice and proof of the assured’s death on 
blanks furnished by the company in accordance with the terms of the policy. 

The affidavit of defense admitted the issuance of the policy, but denied that 
Marshall Burke, the assured, had died at Philadelphia an July 12, 1934, and that 
the stipulated premiums had been paid on July 1, 1934, as a result of which it 
averred that the policy was not in force on July 12, 1934, and it denied that proofs 
of the death of Marshall Burke had been furnished in accordance with the terms 
of the policy. In the light of the proofs furnished, it cay be seen that the affidavit 
was disingenuous and evasive. : 

The case came to trial before Judge Tumolillo without a jury. The plaintiff 
produced the policy, proved that she was the assured’s common-law wife; that she 
had paid 70 cents in premiums keeping the policy in force to August 1, 1934; pro- 
duced evidence of his accidental death by the wrecking of the truck he was driving 
at Principio, Md., on July 12, 1934, the bringing of his body to Philadelphia, and 
its being sent to South Carolina for burial. She testified that the assured was known 
as Marshall Burke, Marshall Burke, Jr., and Marshall Burkes. 

The defendant company offered no evidence in denial of the issuance of the 
policy, the payment of the premiums which kept it in force on July 12, 1934, or the 
accidental death of the assured as a result of a collision wrecking the automobile 
truck which he was driving, near Principio, Md., on July 12, 1934. It made no 
defense on the merits, but offered the proofs of death, furnished by the plaintiff, 
in evidence generally. It presented a point calling for a finding and judgment in its 
favor, based on (1) a variance between the allegata and probata, in that the state- 
ment averred the assured’s death in Philadelphia, while the proofs of death and the 
evidence on the trial showed that it occurred near Principio, Md.; (2) because the 
proofs of death furnished the defendant had been of Marshall Burkes, or Marshall 
Burke, Jr., and not of Marshall Burke. 

The trial judge very properly refused the point and entered a finding for the 
plaintiff, on which judgment was entered for $555. Defendant appealed. 

[1] (1) The variance was not material. There was no reasonable doubt that 
the assured, while driving an automobile truck near Principio, Md., had collided 
with another automobile which wrecked .his truck and caused his instant death. 
Where he died was not material in the circumstances here present and the erroneous 
averment in the plaintiff's statement with reference to it was mere surplusage. The 
defendant had full information as to the circumstances of the collision and death 
of the assured and could not have been misled. Stegmaier v. Keystone Coal Co., 
225 Pa. 221, 74 A. 58; Tarentum Lumber Co. y. Marvin, 61 Pa.Super. 294. 


[2] (2) Nor is there any merit in the other matter of defense. As the trial 
judge well stated, the identity of the deceased was established beyond any doubt. 
It was, in effect, admitted by the defendant in the letter before referred to, which 
rejected the claim “because of the fact that your husband’s policy was not in force 
at the time of his fatal accident.” The present action is not governed by cases 
involving the indexing of liens, or the entering of a judgment or mortgage against 
the owner of real estate under a different name from that in the deed. If the 
assured was killed in an accident of the kind insured against, his beneficiary was 
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entitled to recover, although he was variously known as Marshall Burke, Marshall 
Burke, Jr., Marshall Burkes, and Marshall Burkes, Jr. The suffix Jr. is not a part 
of one’s surname and it is not usually a part of the Christian, baptismal, or given 
name. It is usually assumed to distinguish the person from his father of the same 
name, and its use or nonuse in a policy of insurance is immaterial, if the identity is 
established. The defendant, in this case, could have had no reasonable doubt of the 
assured’s identity. 

[3] Nor was the plaintiff obliged to amend her statement in these particulars 
and run the risk of an unjustified affidavit of surprise and a motion for continu- 
ance with costs. No substantial ground of defense was presented at the trial and 
technicalities of this kind (Moritz v. Melhorn, 13 Pa. 331; In re Jones’ Estate, 27 
Pa. 336, 337) should not be allowed to delay or defeat recovery of a just claim on 
an insurance policy. 

Matters not raised by the appellant in the court below on its motion for judg- 
ment will not be considered here. 

The judgment is affirmed. 

BLACK v. MASSACHUSETTS ACCIDENT CO. No. 17548. 
Supreme Court of Rhode Island. Jan. 21, 1937. 
189 Atlantic Reporter 3. 
1, HOMICIDE. 

Doctrine of associated words was not applicable to discover meaning of word 
“homicide” as used in accident policy insuring against loss of life and excluding 
homicide from coverage as against contention that other words and phrases 
included in same paragraph as “homicide” related only to circumstances which 
were brought on by some act of insured and such construction should be applied 
to homicide. 

(For other cases, see Insurance, Dec. Dig. § 464.) 


2. HOMICIDE. 

Death of insured. from gunshot wounds resulting from acts intentionally com- 
mitted by armed men acting feloniously held to have resulted from “homicide” 
within noncoverage clause of accident policy insuring against loss of life and 
excluding recovery for loss occasioned by homicide. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

Exceptions from Superior Court, Providence and Bristol Counties; Charles A. 
Walsh, Judge. 

Action of assumpsit by Louella Black against the Massachusetts Accident Com- 
pany on an accident policy insuring the plaintiff’s husband against loss of life. 
Judgment for the plaintiff, and both parties bring exceptions. 

Plaintiff’s exception overruled, defendant’s exception sustained. 

Philip S. Knauer, Luigi De Pasquale, and Philip S. Knauer, Jr., all of Provi- 
dence, for plaintiff. 

McGovern & Slattery, Fred B. Perkins, and William E. McCabe, all of Provi- 
dence, for defendant. 

Baker, Justice. 

__ This is an action of assumpsit brought on an accident policy insuring the plain- 
tiffs husband against loss of life. 

The case was heard in the superior court without a jury, and the trial justice 
rendered a decision for the plaintiff for $150, with interest. The matter is now 
before this court on the exceptions of both parties to this finding. 

To determine the rights of the parties herein, it is necessary for the court to 
ee the policy in relation to the facts as proved. Its pertinent provisions are as 
ollows: 

“Accident Provision. (C) Total loss of time. In the sum of seventy dollars per 
month for total loss of time for a period not exceeding five consecutive years, 
resulting directly and independently of all other causes from bodily injury sustained 
during the life of this policy, caused solely through external, violent and accidental 
means (excluding suicide, sane or insane), and such as shall, either from the date of 
the accident, or within ten days thereafter, continuously and wholly disable and pre- 
vent the insured from performing every duty pertaining to any business or occu- 
pation, and not resulting in any loss specified in Paragraph E. 

(E) Specific losses. If such injury as described in Paragraph C shall within 
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thirty days from date of accident, result in one of the following specific losses, the 
company will pay one of the following benefits: For loss of life, eight hundred 
dollars, the principal sum. 


“(F) Accumulation feature. For each consecutive month immediately preced- 


ing the date of the accident that this policy shall have maintained in continuous 
force, one ‘per cent. shall be added to the original amount provided for any loss 
under Paragraph E sustained by the insured, but such additions shall never exceed 
fifty per cent. of such original amount. 

“General Provisions. (S) Not Covered. The company is not liable for any loss 
caused by or from the use of intoxicants or narcotics; venereal diseases; diseases 
of organs not common to both sexes; homicide; suicide; or disability originating 
or suffered outside the states of the United States, the District of Columbia, or 
Canada.” 

The testimony reveals that the above policy was issued to insured April 15, 1925. 
In the application therefor he described his occupation as “Chauffeur—private pas- 
senger car.”. On the night of September 24, 1934, the policy then being in full 
force and effect, the insured and several other men were seated at tables in an attic 
room in the insured’s house in Providence engaged in handling number slips used in 
an illegal and somewhat hazardous gambling enterprise operated by him and known 
as “Nigger Pool.” In the room, among other things, were two adding machines, 
a safe, and a filing cabinet. At the above-mentioned time several men with guns 
entered this room and ordered the occupants to get up and face the wall. One 
of the insured’s companions moved his hand toward a pocket in order to conceal 
his money, whereupon several shots were fired by the men who had just come in, 
the insured and his companion being seriously injured, and the insured dying shortly 
thereafter from a gunshot wound. 

In passing upon the policy, the trial court found that the insured’s death 
resulted from accidental means, and that “homicide,” as used in paragraph § of 
the general provisions relating to matters not covered by the policy, meant a 
“homicide” contributed to by the fault of the insured. F 

In construing the word “accidental,” as used in policies substantially similar to 
the one now before us, courts generally have considered the matter from the view- 
point of the person upon whom the injury has been inflicted, and have applied to the 
word a broad and liberal meaning. Such authorities hold that, if one is wholly free 
from any culpability in provoking or inducing the act which causes his own injury 
or death, then the result or means is accidental, even though the other person may 
have acted intentionally. It is otherwise, however, if the injured person is not 
free from such culpability. Interstate Business Men’s Accident Association v. 
Lester (C.C.A.) 257 F. 225. In other jurisdictions the test applied is whether or 
not the insured could reasonably have anticipated the happening. The rule is 
stated in Mutual Life Insurance Co. of New York v. Distretti, 159 Tenn. 138, 17 
S.W.(2d) 11, 12, as follows: “Although injury be intentionally inflicted by another, 
nevertheless, if the injury was not naturally to be foreseen by the insured, it is 
an accidental injury within the meaning of a policy such as the one before us. 
** * The foregoing rule is often stated with the further qualification that the 
insured has been guilty of no misconduct and has made no assault on the person 
from whom he receives the injury.” See, also, Norris v. New York Life Ins. 
Co. (C.C.A.) 49 F.(2d) 62: 20 A.L.R. 1123, note. 


Assuming for the purposes of the present case that the death of the plaintiffs 
husband resulted from “accidental” means within the terms of the policy in question, 
then it becomes necessary to consider the proper construction to be placed upon the 
word “homicide” as used in paragraph S of the general provisions of the policy. |, 

While the definition is not entirely accurate or comprehensive, “homicide” !s 
frequently defined as the killing of a human being by another human being. It 
may be felonious or nonfelonious, unlawful or lawful. 29 C.J. 1049. In the policy 
now under consideration “homicide” is used, without any limiting or modifying 
words. Its insertion into the noncoverage clause must be given some effect. The 
apparent object of its inclusion was to bring about the removal from the operation 0! 
the policy of that type of death, resulting from external, violent, and accidental 
means, which was caused by homicide. ; 

[1] The plaintiff contends, however, that, to determine the proper meaning to 
be given the word in question, the theory or doctrine of associated words, which 
take color from each other, should be applied. 59 C.J. 981. She urges that, by 8° 
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doing, it will appear from an examination of the other words and phrases included 
in paragraph S that they relate only to circumstances and conditions which are 
brought about by some act or participation of the insured himself, and that this 
construction should therefore be applied to “homicide” as used in that paragraph. 
If this were done, she maintains that the facts of the instant case would prevent the 
provisions of that paragraph from applying herein. In our opinion, this argument, 
though plausible, is not sound. We see no reasonable basis, on the ground of associ- 
ation, for applying to the word “homicide,” which is here used generally, the 
condition or limitation contended for. 


Moreover, the construction urged by the plaintiff would render the exception 
“homicide,” as used in paragraph §S, practically nugatory, when considered in relation 
to death resulting from “accidental” means, as set out earlier in the policy, because 
of the generally accepted meaning, hereinbefore referred to, placed upon the word 
“accidental” as used in policies of this type. Generally speaking, a homicide 
brought upon the insured by his own acts or in which he actually participated, or 
which he naturally could have foreseen, would not, in any event, be covered by the 
policy as a death from “accidental” means. It is not reasonable to assume that the 
parties to the contract contemplated or understood that the exclusion of “homicide” 
from the coverage of the policy was to be considered merely as a partial dupli- 


cation of the limitation of the coverage to “bodily injury * * * caused solely 
through external, violent and accidental means,” and therefore largely super- 


fluous. Such construction furnishes no apparent reason for the inclusion of 
“homicide” in paragraph §S, the noncoverage clause. 

There are authorities which limit, under certain circumstances, the application 
to be given the word “homicide,” as used in policies generally similar to the one 
now before us. Where such a policy provides that the insurer will not be liable, in 
case of accident, for double indemnity if death results from homicide, it has been 
held that, when the homicide was due to the act of an insane person, then recovery 
of the double indemnity is allowed, as the meaning and intent of the policy is that 
the homicide, to be a defense, must be the result of the act of a sane person. Great 
Southern Life Ins. Co. v. Campbell, 148 Miss. 173, 114 So. 262, 56 A.L.R. 681. 
Likewise, an insurer, under such a policy, is exempt from double indemnity only 
when the homicide was intentional, and one must be sane to be capable of inten- 
tionally committing an act. Day v. Interstate Life & Accident Co., 163 Tenn. 190, 
42 S.\W.(2d) 208. However, where it appeared that an insured died from pistol 
wounds intentionally inflicted by a sane person, it was held that such a homicide 
prevented recovery by the beneficiary of double indemnity, the court saying: “In 
this the contracting parties created a specific exception to a general liability, and the 
exception is as binding as the other portions of the contract.” Great Southern 
Life Ins. Co. v. Cherry (Tex.Civ.App.) 24 S.W.(2d) 512, 513. 

[2] In dec iding the instant case it is not necessary for us to give a comprehen- 
sive definition of “homicide” as used in paragraph S of the policy, or to determine 
now whether under other possible facts and circumstances a “homicide” may or 
may not be found to exist, which would or would not bring into operation the non- 
coverage clause in question. In the present case, the evidence discloses that the 
insured met his death as the result of acts intentionally committed by armed men 
acting feloniously. Under the facts disclosed by the testimony herein, we are of the 
opinion that the insured came to his death through a “homicide” such as was con- 
templated in and is covered by the provisions of paragraph S, the noncoverage 
clause. We find, therefore, that the defendant is not liable to the plaintiff under the 
policy in any amount. 

It follows that the defendant’s exception must be sustained and the plaintiff’s 
exception overruled. 

The plaintiff may appear, if she shall see fit, on January 29, 1937, and show 
cause, if any she has, why the case should not be remitted to the superior court, with 
direction to enter judgment for the defendant. 
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Ex parte BIRMINGHAM FIRE INS. CO. 6 Div. 48. 
Supreme Court of Alabama. Jan. 14, 1937. 
2 172 Southern Reporter 99. 
2. APPRAISAL. 
Provision in fire policy for ascertainment of loss by appraisers in event of dis- 
agreement of parties held to make submission to arbitration a condition precedent 
to action on policy. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 
3. APPRAISAL. 

Provisions in fire policies for submission to arbitration to ascertain amount of 
loss are binding on parties to policy. 

(For other cases, see Insurance, Dec. Dig. § 567.) 
4. ARBITRATION. 


Each party to fire policy must make fair effort to carry out good faith agree- 
ment for submission to arbitration to determine loss under policy. 

(For other cases, see Insurance, Dec. Dig. § 569.) 
5. RIGHT OF ACTION. si 

Where fire policy makes submission to arbitration to ascertain amount of loss 
condition precedent to action on policy, insured can bring action on policy if 
appraisal fails by reason of fault of insurer and without fault of insured. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 
6. ARBITRATION. es 

Where fire policy makes submission to arbitration to ascertain amount of loss a 
condition precedent to action on policy, absence of award is bar to action on policy 
by insured, if appraisers were prevented from making their award through fault 
or acts of bad faith of insured. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

Original petition of the Birmingham Fire Insurance Company for mandamus 
to Richard V. Evans, as Judge of the Circuit Court, Jefferson County. 

Mandamus denied. : 

Bradley, Baldwin, All & White, of Birmingham, for petitioner. 

Leader, Hill, Tenenbaum & Seedman, of Birmingham, for respondent. 

Knicut, Justice. 


The petitioner, Birmingham Fire Insurance Company, has filed its original peti- 
tion in this court praying for a writ of mandamus to issue to the Honorable 
Richard V. Evans, as judge of the circuit court of Jefferson county, requiring the 
respondent judge to set aside and vacate an order and judgment made by him sus- 
taining demurrers to its motion to have a certain cause, wherein the petitioner is 
defendant and Ollie Belle Carr is plaintiff, transferred from the law side to the 
equity side of the docket; and to require the respondent to make said transfer. 

It appears from the exhibits to the petition, and made a part of the same, that 
the said Birmingham Fire Insurance Company had issued to the said Ollie Belle 
Carr a policy of fire insurance, insuring certain property of the insured against 
destruction by fire, and that while said policy was in force, the property was wholly 
destroyed. 


The insurance contract contained the following provisions: 


“This company shall not be liable beyond the actual cash value of the property 
at the time any loss or damage occurs, and the loss or damage shall be ascertained 
or estimated according to such actual cash value, with proper deduction for deprecia- 
tion however caused, and shall in no event exceed what it would then cost the insur- 
ed to repair or replace the same with material of like kind and quality; said ascer- 
tainment or estimate shall be made by the insured and this company, or, if they 
differ, then by appraisers, as hereinafter provided; and, the amount of loss or dam- 
age having been thus determined, the sum for which this company is liable pursuant 
to this policy shall be payable sixty days after due notice, ascertainment, estimate, 
and satisfactory proof of the loss have been received by this company in accordance 
with the terms of this policy. It shall be optional, however, with this company to 
take all, or any part, of the articles at such ascertained or appraised value, and also 
to repair, rebuild, or replace the property lost or damaged with other or like kind 
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and quality within a reasonable time on giving notice, within thirty days after the 
receipt of the proof herein required, of its intention so to do; but there can be no 
abandonment to this company of the property described. 

“In the event of disagreement as to the amount of loss the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so chosen shall first select a 
competent and disinterested umpire; the appraisers together shall then estimate and 
appraise the loss, stating separately sound value and damage, and, failing to agree, 
shall submit their differences to the umpire; and the award in writing of any two 
shall determine the amount of such loss; the parties thereto shall pay the appraiser 
respectively selected by them and shall bear equally the expenses of the appraisal 
and umpire.” 

After the loss occurred, the insurer and insured could not agree upon the 
amount of the loss, and, pursuant to the terms of the insurance contract, it was 
agreed that the amount of the loss should be ascertained by two appraisers, one to 
be appointed by the insured and one by the insurer, and providing further that 
the appraisers should first select an umpire, who should act with them in matters 
of difference only. Accordingly, the parties, on February 25, 1936, entered into a 
written agreement for arbitration, and each appointed an appraiser, and the two 
appraisers selected an umpire. 

It is averred that the arbitrators entered upon their duties of appraising the loss 
under their appointment, and, while so engaged, the insured “declined and refused 
to proceed with the performance of said agreement and declined and refused to 
make available to the said appraisers and umpire for examination, inspection and 
investigation articles in her possession or under her control alleged to have been 
lost or damaged in the said fire, and declined and refused to submit to questioning 
by the said appraisers and umpire with reference to the said loss, and declined to 
furnish information at her disposal and necessary to the performance by the said 
appraisers and umpire of the said agreement.” It is averred that on account of the 
insured’s conduct the appraisers and umpire have been unable to carry out and con- 
summate the said appraisal and to ascertain the amount of the loss as provided in 
the said policy and the said agreement; and that by reason of such conduct defendant 
has been irreparably damaged, and cannot be placed in stata quo otherwise than by 
the consummation of said appraisal and the performance of the said agreement. 

It further appears that before any award was made by the appraisers, the 
insured instituted a suit at law on the policy of insurance. The petitioner averred 
his readiness and willingness to perform all duties required of him by the agree- 
ment for arbitration, and also his readiness to pay any award that the arbitrators 
might make in the premises. 

In its motion to transfer the cause to the equity docket, the movant averred, in 
terms, that he had an equitable right or defense, the decision of which should dis- 
pose of the cause and which cannot be disposed of on the law side of the court. 
But such equitable right or defense relied upon was predicated upon the facts above 
recited, taken in connection with the fact that, in proceeding with the arbitration, 
the petitioner had expended sums of money, and that his status quo could not be 
reestablished. 

The prayer of the motion was, that the suit at law on the policy of insurance be 

transferred to the equity side of the docket; that the court enjoin and restrain the 
plaintiff and her agents from interfering with or preventing the said appraisers 
from examining, estimating, appraising and ascertaining the amount of the loss 
pendente lite; that the court enter an order requiring the plaintiff to carry out 
and perform the said agreement for submission to appraisers hereinabove referred 
to,” and that the plaintiff be enjoined and restrained from instituting or prosecuting 
any other suit or action against the defendant to recover for the said loss under 
the said policy pending the determination of this suit. 

The petitioner in his brief undertakes to make it clear that it is not asking the 
court “specifically to enforce an agreement to submit a controversy to arbitration, 
but it is asking the court to enjoin the plaintiff from interfering with the per- 
formance by the arbitrators of the agreement under which the amount of the loss 
has already been submitted to arbitration.” 

[1] The courts are almost unanimous in declaring that equity will not decree 
Specific performance of a contract to submit a cause to arbitration, while it will, in 
Proper cases, entertain a bill to enforce an award. Caldwell v. Caldwell et al., 157 
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Ala. 119, 47 So. 268; Black v. Woodruff, 193 Ala. 327, 69 So. 97, Ann.Cas.1918¢. 
969; Bumpass v. Webb, 4 Port. 65, 29 Am.Dec. 274; Kirksey v. Fike, 27 Ala. 383, 
62 Am.Dec. 768; Jones v. Blalock, 31 Ala. 180; 2 R.C.L. § 18, p. 370; 6 Pomeroy’s 
Specific Performance of Contracts, § 291. 

(2] Under the terms of the policy contract now before us, it seems clear that 
the contract makes the submission to arbitration to ascertain the amount of loss, in 
the event of the inability of the parties to agree upon the amount, a condition 
precedent to any suit or action on the policy. Headley v. A2tna Ins. Co., 202 Ala. 
384, 80 So. 466; Western Assurance Co. v. Hall & Bro., 120 Ala. 547, 24 So. 936, 
74 Am.St.Rep. 48; Id., 112 Ala. 318, 20 So. 447; Hall v. Western Assur. Co., 133 
Ala. 637, 638, 32 So. 257. J 

|3] Such provisions in a contract of insurance have uniformly been held to be 
binding upon the parties. Authorities supra. 

[4] It is the duty of each party when a submission to arbitration has been made 
to act in good faith, and to make a fair effort to carry out such agreement and 
accomplish its objects. Hamilton v. Liverpool & London & Globe Ins. Co., 136 
U.S. 242, 10 S.Ct. 945, 34 L.Ed. 419; Hamilton v. Home Ins. Co., 137 U.S. 370, 11 
S.Ct. 133, 34 L.Ed. 708; Western Assurance Co. v. Hall & Bro., supra; Headley y. 
Etna Ins. Co., supra; Bernhard v. Rochester German Ins. Co., 79 Conn. 388, 65 A. 
134, 8 Ann.Cas. 298; Norwich Union Fire Ins. Society, Ltd., et al. v. Cohn (C.C.A.) 
68 F.(2d) 42, 94 A.L.R. 494. 

[5] If the appraisal should fail, by reason of the fault of the insurer, and with- 
out fault on the part of the insured, the insured may bring his action on the policy 
to recover the loss, notwithstanding the policy provides that the loss shall be ascer- 
tained by appraisers and that no suit shall be commenced “until after full compliance 
by the insured with all the foregoing requirements, nor unless commenced within 
twelve months next after the fire.” The insurer will not be allowed to take advan- 
tage of his own wrong in preventing the making of an awatd by the appraisers. 
Authorities supra. 

[6] Likewise, if the appraisers are prevented from making their award through 
the fault or acts of bad faith on the part of the insured, the absence of an award 
will bar an action by him on the policy. Hamilton v. Liverpool & London & Globe 
Ins. Co., supra; Hamilton v. Home Ins. Co., supra; Western Assurance Co. v. Hall 
& Bro., supra; Headley v. A2tna Ins. Co., supra; Maryland Casualty Co. v. Mayfield, 
225 Ala. 449, 143 So. 465; Bernhard v. Rochester German Ins. Co., supra; South- 
ern Home Ins. Co. v. Faulkner, 57 Fla. 194, 49 So. 542, 131 Am.St.Rep. 1098; 
National F. Ins. Co. v. Lam, 34 Ga.App. 246, 129 S.E. 116; Lancashire Ins. Co. v. 
Lyon, 124 IIl.App. 491; Providence Washington Ins. Co. v. Wolf, 168 Ind. 690, 80 
N.E. 26, 120 Am.St.Rep. 395; Zalesky v. Home Ins. Co., 102 Iowa 613, 71 N.W. 566; 
Cowles y. Connecticut F. Ins. Co., 113 Kan. 532, 215 P. 308: Continental Ins. Co. v. 
Vallandingham & Gentry, 116 Ky. 287, 76 S.W. 22, 105 Am.St.Rep. 218; Caledonian 
Ins. Co. v. Traub, 83 Md. 524, 35 A. 13: Paris v. Hamburg-Bremen F. Ins. Co., 204 
Mass. 90, 90 N.E. 420; Morley v. Liverpool & London & Globe Ins. Co., 85 Mich. 
210, 48 N.W. 502; Carp v. Queen Ins. Co., 104 Mo.App. 502, 79 S.W. 757; Williams 
v. German Ins. Co., 90 App.Div. 413, 86 N.Y.S. 98; Pioneer Mfg. Co. v. Phoenix 
Assurance Co., 106 N.C. 28, 10 S.E. 1057; Phoenix Ins. Co. v. Carnahan, 63 Ohio St. 
258, 58 N.E. 805; St. Paul F. & M. Ins. Co. v. Kirkpatrick, 129 Tenn. 55, 164 S.W. 
1186: Davis v. Atlas Assurance Co., 16 Wash. 232, 47 P. 436, 885. ; 

[7] Unquestionably the institution of a suit by one of the parties to a submission 
to arbitration “operates as a revocation of the submission by implication of law, pro- 
vided the suit is instituted before an award is made and published, and embraces the 
subject matter in controversy specified in the submission. Bullock v. Mason, 194 Ala. 
663, 69 So. 882; Williams v. Branning Mfg. Co., 153 N.C. 7, 68 S.E. 902, 31 L.R.A. 
(N.S.) 679, 138 Am.St.Rep. 637, note 648, 21 Ann.Cas. 954, citing the authorities: 2 
R.C.L. § 17, page 370; 3 Cyc. 613 (111).” 

[8] It would follow, therefore, from the principles of law above announced, that 
if the insured has wrongfully prevented an award from being made and published, 
or that he has withdrawn from the arbitration and brought suit on the policy betore 
securing an award on the arbitration, without any fault’ on the part of the insurer, 
such action or actions on the part of the insured would be a bar to the action at law 
brought by the insured upon the policy. ae 

The facts set out in the motion for a transfer of the law case to the equity side 
of the docket being pleadable at law in bar of the action brought by the insured on 
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the policy, the petitioner shows no equitable right to a transfer of the cause, and, 
therefore, the court committed no error in sustaining the defendant’s demurrer to 
the motion filed for the transfer of the cause. Petitioner’s remedy at law is full 
and adequate. 

It follows, therefore, that the demurrer filed here by the respondent judge to the 
petition for mandamus must be sustained, and the mandamus prayed for denied. 

Mandamus denied. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


ROYAL EXCHANGE ASSUR. OF LONDON v. LUTTRELL et al. No. 13759. 
Supreme Court of Colorado. Dec. 22, 1936. 
Rehearing Denied Jan. 11, 1937. 
63 Pacific Reporter (2d) 1240. 
1, CANCELLATION, 

Fire policy he/d not canceled on five days’ notice within policy which provided 
policy might be canceled at any time by insurer giving insured five days’ written 
notice of cancellation, where letter written to insured advising him to return policy 
for cancellation was written on March 2d and was received by insured in evening of 
March 4th or morning of March 5th, and fire occurred on morning of March 4th. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

2, CANCELLATION. 

Provision in fire policy that insurer might cancel policy by giving insured five 
days’ written notice of cancellation held not waived by insured when fire occurred 
before insured knew insurer desired to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

3. AGENCY. 

Agent, who was to procure policies of fire insurance for insured in a specific 
amount on insured’s property but was not authorized to maintain or replace insur- 
ance held without authority to accept notice of cancellation of policy, to waive five- 
day notice required by policy, or agree to cancellation of policy, since, in absence 
of previous course of dealing or other circumstance from which such authority 
could be implied, agent was insured’s agent only until policies were delivered to 
and accepted by insured. 

(For other cases, see Insurance, Dec. Dig. § 229[3, 4].) 

4, DELIVERY OF POLICY. 

Agent employed only to procure fire policies in specified amounts on insured’s 
property held without authority to substitute one policy for another, and hence 
delivery of substitute policy to agent was not delivery to insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

5. NOTICE OF CANCELLATION. 

Where agent without authority attempted to substitute one fire policy for 
another and fire occurred before insured received notice of cancellation of original 
policy and substitute policy, attempted ratification of agent’s unauthorized acts 


would have been ineffectual, since insurer’s liability became absolute when fire 
occurred. 


(For other cases, see Insurance, Dec. Dig. § 234.) 

6. NOTICE OF CANCELLATION. ‘ 

Where insured received notice of insurer’s desire to cancel fire policy after 
fire occurred together with a substitute for original policy, retention by insured 
of substitute policy he/d not ratification of attempted cancellation of first policy. 

(For other cases, see Insurance, Dec. Dig. § 234.) 

7, RATIFICATION. ; 

Where insured received notice of cancellation of fire policy after fire occurred, 
together with policy intended as substitute for original policy, bringing suit on 
substitute policy held not a ratification of attempted cancellation of original policy 
so as to release original insurer of liability. 

(For other cases, see Insurance, Dec. Dig. § 234.) 

8. CANCELLATION. ss ( 
_ Where insured requested agent to procure fire policies on insured’s property, 
insurer which later attempted to cancel policy under five-day notice provision con- 
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tained therein held liable on policy where notice of attempted cancellation was 
written to insured March 2d and substitute policy was inclosed, and was received 
on evening of March 4th or morning of March 5, and fire occurred on morning 
of March 4th. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Hilliard, Bouck, and Holland, JJ., dissenting. 

En Banc. 

Error to District Court, Moffat County; Charles E. Herrick, Judge. 

Action by J. E. Luttrell and Hendrie & Bolthoff Manufacturing & Supply Com- 
pany against the Royal Exchange Assurance of London. Judgment for plaintiffs, 
and detendant brings error. 

Affirmed. 

S. M. True and W. B. Showalter, both of Denver, for plaintiff in error. 

Sid Pleasant, of Craig, and Lowell White and Howard Roepnack, both of 
Denver, for defendants in error. 

BuTLeErR, Justice. 

J. E. Luttrell and Hendrie and Bolthoff Manufacturing & Supply Company sued 
Royal Exchange Assurance of London, hereinafter referred to as the defendant, 
on a policy of fire insurance and recovered judgment. The defendant seeks a 
reversal of the judgment. 

The question presented is whether the policy was in force at the time of the 
fire that caused the loss. Plaintiffs contend, and the court held, that it was; defend- 
ant contends that it was not. 

The facts were stipulated. So far as pertinent, they are as follows: 

Luttrell, the owner of certain property situated in Craig, requested Leroy 
Tucker to procure $20,200 insurance covering the property. Tucker was the local 
agent at Craig for the Dubuque Fire & Marine Insurance Company. 

On November 2, 1933, not being able to place the entire insurance in the Dubuque 
Company, the only one represented by him, Tucker wrote a letter to W. E. McCul- 
lough, who was operating a general agency in Denver, saying: 

“T have a chance to write a policy on a machine shop and tools and machinery 
and as the amount is more than the maximum allowed by the company I am writ- 
ing you. 

“They will want about 17 or $18,000.000 on tools and machines and $2100 or 
$2200 on building. Do you care to have me write this or do you know of some way 
I can. I have only your company now, so would have to turn the balance to some- 
one else.” 

On November 6, McCullough answered: 

“* * * it will be in order for you to write a policy in the Dubuque, for which 
you have the supplies, covering $500 on building and $2000 on the contents, * * * 

“This is the maximum which we can place in one company but as we have 
several other companies in our office and direct contact with a number of compan- 
ies here, we could, no doubt, place the entire amount for you and give you whatever 
commission there is in the transaction. 

“Tf you wish to have us do this please let me know as soon as possible.” 

On December 1, Tucker replied. 

“IT want you to write $20,200 insurance, $2700.00 on building, $14,000.00 on 
machinery and blacksmith, boilers, tank and welding tools and equipment, $3500.00 
on stock. * * * 


“There wants to be a mortgage clause in favér of Hendrie and Bolthoff of 
Denver for $4000. on machinery.” 

On December 6, McCrflough sent to Tucker five policies, including one’ issued 
by the defendant and one by the Dubuque Company, stating in his letter: “It was 
necessary for us to place this business as brokerage except, of course, the Dubuque 
policy.” Tucker delivered the policies to Luttrell and collected the premium. 

Standart, Main, and Brewster were general agents for the defendant, and the 
Central Savings Bank & Trust Company was defendant’s local agent at Denver up tc 
and including March 1, 1933. 

On March 1, Standart, Main, and Brewster wrote to the Central Savings Bank 
& Trust Company: “* * * Consequently, we will ask that you take his policy up and 
send it for cancellation at your very earliest convenience.” 
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Upon receipt of this letter, the Central Savings Bank & Trust Company 
delivered it to McCullough, who, on March 2, wrote to Luttrell: 

“We are writing you direct with regard to the above captioned policy and are 
sorry to advise that the Royal Exchange Assurance Company do not wish to do 
continue liability on this class of business and we, therefore, ask that you kindly 
return same to this office by return mail for cancellation. 

“However, we have had this line written under Policy #76288 of the London 
and Provincial at the same premium of $74.07 for one year. However, the new 
policy is written for the unexpired term of March 2, 1934, to December 4, 1934, with 
a Premium of $56.30. The Return Premium under Policy #C 18908 will take care 
of the $56.30 and there is no additional charge to you.” 

That letter was mailed in Denver on March 3 and was received by Luttrell in 
the evening of March 4 or in the morning of March 5; but in the meantime, i.e., 
early in the morning (about 12:40 o’clock) of March 4 the fire occurred. Tucker 
notified McCullough of the fire and of the resulting loss. 

On March 5, Luttrell returned to McCullough the Royal Exchange Assurance 
Policy. 

On March 6, the Central Savings Bank & Trust Company wrote to McCullough 
with reference to the London & Provincial Insurance policy: “Inasmuch as the loss 
on this risk occurred before the delivery of this policy do not make delivery of the 
policy and leave the insurance as it was originally written.” 

On March 20 Standart, Main and Brewster mailed to McCullough a check in 
payment of return premium on Royal Exchange Assurance policy, which, they 
stated, was cancelled on March 2nd, and requested a return of the policy. McCul- 
lough answered that “in the absence of instructions from the assured, we refuse to 
accept check for the return premium and for the same reason refuse to surrender 
the policy.” 

Luttrell furnished proof of loss to all companies interested. Defendant refused 
to accept proof of loss, claiming that the policy had been canceled. At the request 
of Luttrell, McCullough returned to him the policy issued by defendant, where- 
upon Luttrell brought suit thereon and also on the London & Provincial policy. 

Defendant’s policy provides: “This policy shall be cancelled at any. time at the 
request of the insured, in which case the Company shall, upon demand and surrender 
of this policy, refund the excess of paid premium above the customary rates for 
the expired time. This policy may be cancelled at any time by the Company by 
giving to the insured a five days’ written notice of cancellation. * * *” 

We have stated the facts at length for the reason that the decision depends 
upon the construction placed thereon by the court. The trial court concluded that 
the policy in suit was in force at the time the loss was sustained. After a careful 
consideration of the record, we have arrived at the same conclusion. 

_{1] 1. The letter requesting Luttrell to return the policy for cancellation was 
written on March 2, and was received by Luttrell in the evening of March 4 or in 
the morning of the Sth. The fire occurred in the morning of the 4th. The policy, 
therefore, was not canceled on five days’ notice. ; 

[2] 2. Defendant contends that the five-day notice was waived, and, further- 
more, that there was a cancellation by agreement. It is clear that Luttrell per- 
sonally neither waived such notice nor agreed to cancellation. He knew nothing, 
before the fire, of defendant’s desire to cancel the policy. But defendant con- 
tends that McCullough, as agent for Luttrell, waived such notice and agreed to 
cancellation of the policy. That raises two questions: (a) Was McCullough author- 
ized to waive such notice and agree to cancellation? (b) If he had such authority, 
did he so waive and agree? A negative answer to the first question would dis- 
pense with the necessity of considering the second. 

[3] (a) Tucker was Luttrell’s agent only for the purpose of procuring insur- 
ance in a specified amount on Luttrell’s property. He was not expressly author- 
ized or requested to maintain insurance or to replace the same according to cir- 
cumstances, in his discretion; nor was there a previous course of dealing, or any 
other circumstance, from which such authority could be implied. When he pro- 
cured the insurance that he was requested to procure and the policies were delivered 
to and accepted by Luttrell, Tucker’s agency terminated. He had no authority, 
express or implied, to accept notice of cancellation of the policy, or to waive the 
five-day notice required by the policy, or to agree to the cancellation of the policy. 
Grace v. American Central Insurance Co., 109 U.S. 278, 3 S.Ct. 207, 27 L.Ed. 932; 
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Quong Tue Sing v. Anglo-Nevada Assurance Corporation, 86 Cal. 566, 25 P. 58 
10 L.R.A. 144; Insurance Companies v. Raden, 87 Ala. 311, 5 So. 876, 13 Am.St.Rep, 
36; Brown v. North River Insurance Co. of New York, 144 La. 504, 80 So. 674: 
14 R.C.L. 1010. Having no such authority himself, Tucker, of course, could not 
confer such authority on McCullough. 

(b) As we have answered in the negative the first question suggested above, we 
need not concern ourselves with the second. 

3. But it is said by defendant’s counsel that, assuming want of authority in 
McCullough to waive the five-day notice and agree to cancellation, he attempted to 
do so and his act was ratified by Luttrell. 

Assuming, but not deciding, that this act would have amounted to a waiver of 
such notice and an agreement to cancel if he had authority so to do, was there a 
ratification of such unauthorized act? 

Luttrell knew nothing about defendant’s desire to cancel the policy until he 
received McCullough’s letter, supra, informing him of such desire on the part of 
defendant and inclosing the London & Provincial policy. But that was after the 
liability of defendant had become absolutely fixed by the occurrence of the fire loss. 
Luttrell thereafter sent defendant’s policy, not to defendant or its agent, but to 
McCullough and retained possession of the London & Provincial policy. McCul- 
lough, having heard of the fire, returned defendant’s policy, not to defendant, but 
to Luttrell. Not knowing which of the two companies was liable, Luttrell, out of 
abundance of caution, sued both, for the purpose of recovering not against both, 
but against the one whose policy the court should decide was in force. The second 
was to be a cubstitute for the first and was to be effective as such only upon can- 
cellation of the first. 

[4] As McCullough was not Luttrell’s agent for the purpose of substituting one 
policy for another, he had-no authority to procure for Luttrell the London & Pro- 
vincial policy, and the delivery of the London & Provincial policy to him was not a 
delivery to Luttrell. 

[5] Even if McCullough had attempted to waive the five-day notice and to 
agree to a cancellation—and the record does not show that he did so—and even if 
Luttrell had attempted to ratify the acts of McCullough, ratification after the fire 
would have been ineffectual because the moment the fire loss occurred defendant's 
liability became absolutely fixed. 14 R.C.L. p. 1013; Sussex Fire Insurance Co. v. 
Standard Fire Insurance Co., 176 S.C. 93, 179 S.E. 903. 

[6] The retention by Luttrell of the London & Provincial policy, intended as a 
substitute for defendant’s policy but not received by him or called to his attention 
until after loss, was not a ratification of an attempted cancellation of the first. 
Waterloo Lumber Co. v. Des Moines Insurance Co., 158 Iowa 563, 138 N.W. 504, 
51 L.R.A. (N.S.) 539; Kerr v. Milwaukee Mechanics’ Insurance Co., 117 F. 442, 
54 C.C.A. 616; Wilson v. National Ben Franklin Fire Insurance Co. (Mo.App.) 
266 S.W. 338. 

[7] Nor did the bringing of suit on the London & Provincial policy release 
the defendant from liability on its policy. Hartford Fire Insurance Co. v. Tewes, 
132 IlLApp. 321. 

[8] We conclude that the defendant is liable and that the trial court was right 
in so holding. Our former opinion is withdrawn. 

The judgment is affirmed. 

Hilliard, Bouck, and Holland, JJ., dissent. 


GREAT AMERICAN INS. CO. v. CRUME. 
Court of Appeals of Kentucky. Oct. 23, 1936. 


99 Southwestern Reporter (2d) 742. 
1. RESTORATION. 

Measure of recovery on fire policy for partial loss is to be determined by 
reasonable cost of restoring any property damaged solely by fire to as good condition 
as property was just before fire (Ky.St. § 762a-22.) 

(For other cases, see Insurance, Dec. Dig. § 502.) 

2. COST OF RESTORATION. 

Damages to building so constructed that it had brick wall on three sides and 
wooden wall on fourth, where it abutted log house, caused by fire, heat, smoke, and 
water, and glass broken when log house burned, held “partial loss” caused solely by 
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fire, so as to permit recovery for reasonable cost of restoring damage caused thereby 
(Ky.St. § 762a-22). 

(For other cases, see Insurance, Dec. Dig. § 502.) 
4, REPAIR. 

Amount expended for repair of building damaged by fire, or difference in 
value of building before and after fire, held not proper measure of damages for 
loss sustained under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

5, REPAIR. 

Under fire policy covering brick building which was so constructed that it had 
brick wall on three sides and wooden wall in part on fourth, where building abutted 
log house, recovery could be had for cost of erecting so much new brick wall as 
would be required to replace old brick wall, if any, which was between the brick 
and the log house and which fell or had to be taken down because of fire when log 
house burned. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

6. RESTORATION. 

Under fire policy on brick building so constructed that it had brick walls on three 
sides but only wooden wall in part on fourth, where it abutted log house, recovery 
could not be had for cost of entire new brick wall erected on fourth side after log 
house was burned, since new wall was not caused by fire, but resulted from way 
house was built. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

7. RESTORATION. 

Under fire policy covering brick building so constructed that it had brick walls 
on three sides but only wooden wall in part on fourth, where it abutted log house, 
recovery could be had for damage to studding or laths and plaster attached to 
fourth side, and for reasonable cost of labor or material necessary to restore closets 
on such side which were damaged when log house burned. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

§ EVIDENCE. 

In action on fire policy covering brick building so constructed that it had brick 
wall on three sides but only wooden wali in part on fourth, where it abutted log 
house, for partial loss sustained when log house burned, evidence regarding cost of 
new brick wall on fourth side, or cost of storm sheeting on such side, held inad- 
missible, since new wall was not made necessary by fire. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

9. INSTRUCTION. 

In action on fire policy where partial loss was sustained, instruction that jury 
should find for plaintiff such sum as they believed from evidence represented reason- 
able cost of restoring or repairing any damage or injury to house caused solely by 
fire so as to put house in substantially as good condition as it was just before fire, 
amount found to be within limits fixed by trial court, should be given. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Perry, J., dissenting. 

Appeal from Circuit Court, Nelson County. 

Suit by W. E. Crume against the Great American Insurance Company. Judg- 
ment for the plaintiff, and defendant appeals. 

Reversed for a new trial. 

F. M. Drake, of Louisville, and Victor Kelley, of Bardstown, for appellant. 

Ernest N. Fulton and A. W. Nichols, both of Bardstown, for appellee. 

Drury, Commissioner. 

This appeal is from a $966 judgment recovered upon a policy of fire insurance. 

, The Property Damaged. 

Over sixty years ago there was built on the north side of Broadway in Bards- 
town, Ky., a log house with an outside chimney on its west end. Some years later a 
large two-story brick building of antebellum architecture was built flush against the 
West end of this log house and around this chimney, which thus became an outside 
chimney to the log house, and inside chimney to the brick house and openings were 
made into it so that it served and was a part of both houses. 
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The construction of this brick house was peculiar, in this, that while the long 
walls on the north and south of it were of brick and so was the wall at the west end, 
the east wall was not of brick. When the east end was built, studding were simply 
set up against the west wall of the log house, and these studding were lathed and 
plastered on the inside. Thus the house so constructed had a brick wall on the 
south, the west, and the north, but only a wooden wall on the east. The insurance 
policy involved covered the brick building only. 

The Fire. 

In August, 1933, the log house was completely destroyed by fire, but the activity 
and efficiency of the city fire department was such that, strange to say, the fire was 
not communicated to the brick house to any great extent though it stood flush 
against the log one. The damage to the brick house for which the appellant admits 
liability was to some extent done by fire and to some extent was due to heat, smoke, 
and water, with possibly some window glass broken in the mélée. The parties were 
unable to agree what this damage was, suit followed, and resulted in the judgment 
stated. 

Grounds for Reversal. 

The first ground is that the verdict is flagrantly against the evidence, but since 
the judgment must be reversed for other reasons, and the evidence upon another 
trial may not be the same, we express no opinion on this ground. 

The next ground is addressed to errors in the evidence. This was what we 
defined in Thuringia Ins. Co. v. Malott, 111 Ky. 917, 64 S.W. 991, 23 Ky.Law Rep. 
1248, 55 L.R.A. 277, to be a partial loss. The provision of section 762a-22, Ky.Stats., 
is: “In cases of partial loss of the property insured, the liability of the company 
shall not exceed the actual loss of the party insured.” 

[1-3] The measure of recovery for such a loss is to be determined by the 
reasonable cost of restoring or repairing any damage or injury caused solely by the 
fire to as good condition as it was just before the fire. Citizens’ Fire Ins. Co. v. 
Lockridge, etc., 132 Ky. 1, 116 S.W. 303, 20 L.R.A.(N.S.) 226. The damages done 
here by fire, heat, smoke, and water, and glass broken in the mélée, were caused 
solely by the fire within that rule. Witnesses who had examined this building 


could testify what parts of it were so injured, but only those witnesses who had 
examined any particular item and were otherwise qualified should have been per- 
mitted to testify to the cost of repairing that item, and the testimony of any witness 
as to the total cost of making these repairs should be rejected unless the witness 


giving such be able to give the cost of the items that make up such totals. | A 
witness giving totals and unable to give the component items is merely guessing. 
There should have been, and should yet be, no difficulty in finding men skilled in the 
erection and repair of buildings such as this, and have them go over this building and 
note item by item the things the fire caused to be needed to be done to this building 
using materials of like kind and quality, to restore it to as good a condition as it 
was hefore the fire and the cost of such items, including no item not caused to be 
needed by the fire and excluding no item that was. That was not always done in 
this case, though the court was constantly endeavoring to hold the evidence within 


such proper limits. 

[4] The above rule is the proper measure of Dr. Crume’s recovery, and not 
what he expended for repairs or the difference in the value of the house before and 
after the fire. For example, he admits he put a new roof on the L part of the house. 
and he testifies that was not damaged by the fire. Certain parts of the house mav 
have been so injured by fire, water, etc., that it would have to be renewed to make 
it as good as it was before, and Dr. Crume may have concluded to let that go as it 
was, without repair, but that does not mean he cannot recover for it. In other 
words. Dr. Crume should recover the reasonable cost of the necessary labor and 
material to make this house as good as it was just before the fire. The cost of the 
renairs he made may not be the same as that. The doctor may have done some 
things the fire had not made necessary to be done and left undone some things that 


should have been done. 
The East Wall. 

When, in the course of this fire, the old log building fell, it exposed to view the 
wall at the east end of this brick building and we shall try to describe it. This wall 
was about twenty-one feet long. This chimney that belonged to both houses made 
a part of this east wall, about three and one-half feet, but it did not stand in the 
middle of this east wall, but from the photographs in this record appears to have 
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been between three and four feet nearer the south wall than the north one. Two 
brick lengths and a half, about twenty-two inches, at each end of this east wall was 
puilt of brick. Between that twenty-two inches and the southeast edge of the 
chimney there was a space of about five feet, and between the northeast edge of the 
chimney and the twenty-two inches of brick on the north side there was a space of 
about nine feet. Four pieces of studding had been set up in this five-foot space, and 
five pieces of studding had been set up in the nine-foot space. Laths were nailed to 
this studding on the inside and they were plastered. 

Thus as we understand it there were reallv five sections of this east wall as it 
appeared to view after this log building fell. Starting in at the south wall, there 
was twenty-two inches of brick, then five feet of lath and. plaster wall with exposed 
studding, then the old chimney, then nine feet of lath and plaster wall with 
exposed studding, and then came again twenty-two inches of brick. 

Dr. Crume’s testimony is in great confusion. At one place he says: “There 
were two sections of the end of the building and one of the sections had never been 
completed, had never been bricked up like the other one had and I paid for fixing 
that part of it myself.” At another place he says: “I built from the chimney over to 
the corner of the house. Here is the chimney about the middle of the building and 
then on each side of the chimney there was a space like this and over here on this 
side it had never been bricked up, that is what I was talking about. From the 
chimney over here it had been and it was lathed and plastered:” 

[5] We cannot understand the doctor’s testimony, but we are sure there was a 
section of lath and plaster wall on each side of this chimney just as we have stated 
above; but if we are mistaken and either the five-foot section or the nine-foot 
section had been built of brick and it fell or had to be taken down because of the fire, 
then the doctor is entitled to be paid the cost of erecting that much new brick wall. 
Dr. Crume should be neither enriched nor impoverished. The insurance company 
should restore to him what he had before the fire, nothing less and nothing more. 

The New Brick Wall. 

|6-8] To protect this studding from the weather after the fire, a new brick wall 
was built along it. This new wall cannot be a thing caused by the fire: It resulted 
from the way the house was built, for if this log house had belonged to a stranger 
and he had torn it down, the same exposure of this east wall would have resulted 
and this same brick wall would have been made necessary. The doctor should 
not recover for this brick wall, for it was not there before the fire; but if this stud- 
ding or the laths and plaster attached was so injured as to require labor or material 
to make it as good as it was, he should recover the reasonable cost of that as well 
as the reasonable cost of labor or material, if any, made necessary to restore the 
closets on either side of this chimney to as good condition as they were. Dr. Crume 
in his testimony said he was making no claim for this new brick wall, yet was 
allowed to testify he had expended something over $250 for repairing that end of 
the building, and that included the wall. The estimate made by the witness Grigsby 
also included this brick wall. The testimony of the witness Hahn included the 
cost of this new brick wall. No evidence regarding this brick wall or its cost 
should he admitted. Neither should there be any evidence of the cost of storm 
sheeting of this east end admitted. 

The Instructions. 

[9] We believe it will be more helpful to the jury if instruction No. 1 is given 
inthis form: “The jury will find for the plaintiff, W. E. Crume, such a sum as you 
may helieve from the evidence represents the reasonable cost of restoring or 
repairing any damage or injury to this house, caused solely by the fire, so as to put 
it in substantially as good condition as it was just before the fire, your finding 
not to be less than $—— nor to exceed $——.” The court will fill these blanks 
with such figures as the evidence may require. We find no fault in the other 
instructions. 

Iudgment reversed for a new trial. 

The whole court sitting. 

Perry, J., dissents. 





1362 The Insurance Law Journal, Vol. 88 [May, 1937 


SHELTON v. GREAT AMERICAN INS. CO. OF NEW YORK. No. 18498. 
Kansas City Court of Appeals. Missouri. Jan. 11, 1937. 
100 Southwestern Reporter (2d) 591. 
1. USE OF PREMISES. 

In suit on fire policy providing for forfeiture if insured concealed or misrepre- 
sented any material fact concerning policy, where insurer contended that insured 
permitted 3.2 per cent. beer to be sold on premises in violation of terms of policy, 
instruction that even though jury found insured operated beer parlor on insured 
property, unless they found fire was caused by or because of operation of beer 
parlor, insurer was not entitled to verdict, Aeld error but not prejudicial, where 
there was evidence showing noncompliance or breach of policy was only tem- 
porary and insurer obtained an instruction in practically the same form. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

2. USE OF PREMISES. 
Temporary noncompliance with terms of fire policy does not work a forfeiture. 
(For other cases, see Insurance, Dec. Dig. § 309.) 
. PREJUDICE. 

In suit on fire policy, refusal to instruct that if insured knowingly sworse falsely 

to claim and swore loss amounted to $3,500, where in truth it was not to exceed 


$2,500, then verdict must be for insurer, held not error where, under facts, insurer 
could not have been misled. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

8 USE OF PREMISES. 

In suit on fire policy, where insurer contended policy was forfeited because 
insured operated a beer parlor on premises, case /reld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

Appeal from Circuit Court, Jackson County; Brown Harris, Judge. 

“Not to be published in State Reports.” . 

Action by Tressie Shelton against the Great American Insurance Company of 
New York, wherein Mildred S. Young intervened. Judgment for plaintiff, and 
defendant appeals. 

Reversed and remanded. ; . 

Hook & Thomas, Inghram D. Hook, and Harry L. Thomas, all of Kansas City, 
for appellant. 

I. M. Lux, of Kansas City, for respondent. 

CAMPBELL, Commissioner. 

The plaintiff brought this suit upon a policy of fire insurance issued by the 
defendant to Bethalda A. Ogle in the amount of $3,500 covering a dwelling house 
located in St. Joseph, Mo., for a term of three years. Trial of the cause resulted in 
a verdict and judgment in favor of the plaintiff in the sum of $1,308.83. The 
defendant has appealed. 

Plaintiff, on August 22, 1932, bought the property and the policy was assigned 
to her. The building was damaged by three separate fires: the first on November 
23, 1933, the second on November 25, 1933, and the third on November 26, 1933. 
These fires were of incendiary origin. The defendant, however, does not claim 
that the plaintiff intentionally caused or procured any of the fires. 

Mildred S. Young, who owned a debt secured by a deed of trust upon the prop- 
erty, intervened. Her claim was based upon a mortgage clause in the policy. 
There was no defense to her claim. The court directed the jury to return a verdict 
in the sum of $1,026.79 in her favor. The verdict was returned and judgment 
entered thereon. 


The plaintiff testified that after the last fire she caused a contractor to make an 
estimate for the repairing of the place resulting in an estimate being furnished 
her by him for that purpose of $1,784.51; that on November 29, 1933, plaintiff 
presented to the defendant’s adjuster the estimate referred to “and told him I 
wanted the house put back in the condition it was in or that amount,” to which the 
adjuster replied that the company “couldn’t think of doing such a thing”; that on 
the same day the plaintiff signed and delivered to the adjuster a written statement 
in which it was stated that plaintiff lived in the premises until about November I 
1933, at which time she leased them to one Hyatt; that from April, 1933, to about 
November 1, 1933, she used the building as a place in which to sell draft beer to 
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the public; that on January 2, 1934, plaintiff refused to make proof that the loss 
was $700, although the adjuster requested her to do so; that on January 6, 1934, 
plaintiff signed, verified, and delivered to defendant a proof of loss in which she 
stated that the loss was $3,500. Plaintiff's counsel on March 12, 1934, wrote to 
the defendant stating that unless the loss was adjusted suit would be brought, and 
“if you desire any additional information, in regard to the above loss, you will please 
hereafter communicate with my office. * * * ” The defendant did not reply to the 
letter. 

The answer pleaded that from April, 1933, the plaintiff operated a beer parlor 
and dance hall in the insured building until about the first day of October 1933; 
and that about the date above mentioned the plaintiff abandoned the premises and 
rented them to one Hyatt, who thereafter, with the knowledge of the plaintiff, 
continued to operate the beer parlor and dance hall until the time of the fires; 
that the policy provided that insurance was forfeited “‘If the insured concealed 
or misrepresented, in writing, or otherwise, any material fact or circumstance 
concerning this insurance or the subject thereof,’ or, ‘in case of any fraud or false 
swearing, by the insured, touching any matter related to this insurance or the 
subject thereof, either before or after the loss,’” or if the hazard was increased. 
The policy contained the pleaded forfeiture clauses. The plaintiff further testi- 
fied that she operated the dance hall, sold 3.2 per cent. beer (a beverage which, by 
legislative fiat, is nonintoxicating) ; that the beer parlor and dance hall were dis- 
continued when she leased the premises to Hyatt, which was on November 1, 
1933. However, there was evidence on defendant’s behalf to the effect that the 
beer parlor was in operation at the time of the first fire. 

The facts show that the amount of the premium provided for in the policy was 
$1.13 per year for each $100 of insurance; that in September, 1932, a building 
adjoining the premises was torn down which reduced the hazard, and the rate was 
reduced to $.893, the rate when the building was used as a residence. The evi- 
dence further shows that the rate established by the Missouri Inspection Bureau, 
which rate was approved by the Insurance Department and which was the rate used 
by the defendant, was $.893 per hundred per annum on the building in question 
when used as a residence; that when the building was used for a place where 3.2 
per cent. beer was sold, “also as a place where there is music and dancing and slot 
machines,” the rate was $1.65 per hundred. (Italics mine.) 

{1, 2] Plaintiff’s instruction No. 3, which the defendant says is erroneous, 
follows: “You are instructed that even though you may find and believe from the 
evidence that plaintiff operated a beer parlor on a porch attached to the house 
described in the evidence, or in other parts of said house, and that the operation of 
such beer parlor increased the fire hazard on the house, yet you are further 
instructed that such fact, if it be a fact, does not entitle the defendant to a verdict 
at vour hands unless you further find from the evidence that the fire menioned in 
evidence originated or was caused by or because of the operation of the beer parlor.” 
This instruction was erroneous. Kenefick-Hammond Co. v. Norwich Union Fire 
Ins. Soc., 205 Mo. 294, 103 S.W. 957, 13 L.R.A.(N.S.) 212, 12 Ann.Cas. 325. How- 
ever, there was evidence showing that there was only a temporary noncompli- 
ance or breach of the policy. If it were true that the beer parlor and dance hall 
were not operated after November 1, then there was only a temporary noncom- 
pliance with the provisions of the policy relating to increase of hazard, and such 
temporary noncompliance did not work a forfeiture. Berryman v. Maryland Motor 
Car Ins. Co., 199 Mo.App. 503, 204 S.W. 738. Moreover, defendant obtained 
instruction F which submitted this issue in practically the same form. 

[3, 4] The defendant’s requested instruction B was refused. The instruction 
is as follows: “The jury is instructed. that, upon the undisputed evidence in this 
case there is, as a matter of law, such an increase in hazard as to void the policy 
of insurance and you are instructed that, for this reason, your verdict must be for 
the defendant, the Great American Insurance Company.” This instruction was 
Properly refused for the reason that it does not take into consideration the fact 
that if there were merely a temporary breach of the provisions of the policy in 
reference to increasing the hazard, such temporary noncompliance did not forfeit 
the insurance. And, for the same reason, the court properly refused the defendant’s 
requested instruction I in the nature of a demurrer to the evidence. 

The plaintiff's instruction No. 2 told the jury that the measure of damages was 
the difference between the value of the building immediately before the fire and 
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the reasonable value thereof immediately after the fire, “and if you further find that 
plaintiff Tressie Shelton thereafter demanded of said company payment for said 
loss or damage, as provided by said policy, for the loss to said building, if any, 
and if you further find that said defendant refused to pay plaintiff in accordance 
with said demand, if you find plaintiff made demand, then your verdict will be 
for the plaintiff Shelton in such amount as you will find from the evidence to be 
the difference in the value of said building immediately before the fire and the 
reasonable value thereof immediately after the fire, if any, which sum shall not 
exceed the sum of Two Thousand Two Hundred Fifty ($2,500.00) Dollars, to 
which sum you may add interest at six per cent per annum from the first day of 
January, 1934, to date. * * * If you find that the amount due plaintiff Shelton 
under this instruction as a whole does not exceed $1026.79 referred to in instruc- 
tion No. 1 then your verdict should be in favor of defendant Great American 
Insurance Company and against plaintiff Shelton; but if you find the amount of 
plaintiff Shelton’s damage as covered in this instruction, if so, exceed $1026.79, as 
referred to in instruction No. 1, then your verdict should be for plaintiff Shelton and 
against said Insurance Company for the difference between such amounts.” 

[5, 6] There was evidence to the effect that the reasonable market value of 
the building immediately after the fires was “less than $500.00”; and there was 
evidence showing that the reasonable market value of the building immediately after 
the fires was $750. 

“Q. So that by an outlay of $2,000.00, at the outside, the house—you could 
repair all the fire damage? A. Yes. 

“Q. Regardless of what its condition had been before the fire? A. Yes, sir.” 

There was no evidence showing the condition of the building prior to the fires, 
nor was there any evidence showing the value or the reasonable market value of 
either the building or the premises prior to the fires. Hence, regardless of the 
question as to what was the proper measure of damages, it was improper for the 
instruction to sav that the measure of damages was the difference between the 
value of the building immediately before the fire and the reasonable value thereof 
immediately after the fire for the reason that there was no evidence upon which 
to predicate such a finding. This error was emphasized in plaintiff’s instruction 
No. 4, which is as follows: “The court instructs the jury that under the law in 
state, the reasonable value of the building in question, at the time said policy was 
issued, was thirty five hundred ($3500.00) Dollars.” This instruction should not have 
been given. It is a mere abstract proposition of law. Lewis v. Kansas City Public 
Service Co. (Mo.App.) 17 S.W.(2d) 359. a 

[7] Complaint is made by the defendant of the refusal of the court to give its 
instruction H, which told the jury that if the plaintiff on Tanuary 6, 1934, “know- 
ingly swore falsely to a claim under the policy herein and knowingly, falsely and 
fraudulently swore that the loss and damage to said property amounted to the sum 
of $3,500.00, whereas in truth and in fact the loss and damage was materially less 
than that sum, to-wit, not to exceed the sum of $2,250.00, then your verdict must 
be for the defendant.” 

The defendant alleged in its answer “that after investigation and after the true 
facts became known to the defendant, and on or about the 2nd day of January, 1934, 
and while negotiations and investigations were still pending. * * * i If the “true 
facts” were known to the defendant on January 2, the statements in the proof of 
loss made on January 6. even though such statement were untrue, could not have 
misled or deceived the defendant. The instruction was properly refused. Pearman 
v. Farmers’ Mutual Fire Insurance Company of Chariton County (Mo.App.) 214 
S.W. 292. 

[8] The defendant’s instructions D and G, which were refused, would have 
directed a verdict for the defendant. The case was one for the jury and the 
instructions were, therefore, properly refused. 

For the reasons stated, the judgment in favor of the plaintiff is reversed and the 
cause remanded. 


Sperry, C., concurs. 

Per Curiam. 

The foregoing opinion by Campbell, C.. is adopted as the opinion of the court. 
The judgment in favor of the plaintiff is reversed and the cause remanded. 
All concur. 
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MERCHANTS FIRE ASSUR. CORPORATION OF NEW YORK v. WATSON. 
No, 7591. 
Supreme Court of Montana. Jan. 25, 1937. 
Rehearing Denied Feb. 6, 1937. 
64 Pacific Reporter (2d) 617. 
5, LIEN FOR PREMIUMS. 

Where statute providing for lien to secure premiums on policies to protect 
growing crops provided no method for enforcing lien, suit in equity held proper 
remedy to enforce lien (Rev. Codes 1935, §§ 8359-8365). 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 

Sands, C. J., and Angstman, J., dissenting. 

Appeal from Tenth Court, Fergus County; William L. Ford, Judge. 

Action by the Merchants Fire Assurance Corporation of New York against 
Cyrus Watson, wherein defendant filed a counterclaim. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 


E. K. Cheadle, Jr., of Shelby, and C. E. Baker, of Lewistown, for appellant. 
H. Leonard De Kalb, of Lewistown, for respondent. 
Morrts, Justice. 


This is an action to recover on a promissory note given for the premiums on five 
hail insurance policies issued by the plaintiff to the defendant to insure a crop of 
wheat growing on 560 acres of land in Judith Basin and Fergus counties on five 
separate but adjoining tracts, one policy being issued for each tract. The note was 
duly secured by a lien on the crop insured in accordance with the provisions of 
sections 8359-8365, Revised Codes. 

The complaint in the action alleges all essential matters necessary to fore- 
close the lien and recover on the note, and sets out a copy of the lien, by Exhibit 
A, attached to and made a part of the complaint, such exhibit showing that the 
lien was duly filed in Fergus county as required by statute. 


Defendant’s demurrer to the complaint was overruled, and thereafter an 
answer was filed denying the material allegations of the complaint, and setting up 
six “separate and further defenses,” but referred to in the arguments as a counter- 
claim. In each such defense it is alleged that the growing crops of wheat on the 
various tracts of land were injured by a hailstorm on the 5th day of August, 1933; 
that on the 7th day of August following the defendant notified the local agent at 
Lewistown, Montana, of the loss, and that such agent communicated with the gen- 
eral agent of the plaintiff at Billings, Montana; and that on the 11th day of 
August, 1933, the local agent of the plaintiff and the adjuster from Billings, made 
a personal inspection of such loss. It is then alleged that, when the adjuster and 
local agent first called at the farm of the defendant, the adjuster informed the 
defendant that nothing could be done with reference to an adjustment of the dam- 
age sustained by the defendant until the fields of grain had been inspected; that 
thereafter such fields were inspected by the adjuster and the local agent, acting 
together, and in company with the defendant; that after such inspection defendant 
was not advised that he would be required to make further proof of loss, and, by 
reason thereof, further performance of the terms of the agreement by the defend- 
ant as to loss, as provided by the policies, was waived by the plaintiff. It is then 
alleged that the various crops growing on the different tracts were damaged to the 
extent of 35 per cent. as to some tracts, and 50 per cent. as to others. Defendant 
further alleges that he has performed all the conditions of the five agreements or 
policies of insurance as provided in such policies, and prays that plaintiff’s action 
be dismissed and that defendant be decreed the sum of $1,300, with interest thereon, 
together with his costs and disbursements, as compensation under such policies for 
the damages to the crops suffered from such hailstorm. 


Plaintiff’s reply denies all the material allegations of the affirmative defenses, 
and alleges that the local agent of the plaintiff and its adjuster from Billings 
inspected the growing crops and found that no loss had been sustained, and that 
after the crops had been inspected in company with the defendant, the plaintiff 
Prepared, and defendant executed and delivered to such, adjuster, five separate 
statements in writing constituting a full and complete release of plaintiff, wherein 
and whereby defendant agreed that there was no loss or liability incurred under any 
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of the policies of hail insurance by reason of the hailstorm of August 5th. A like 
reply is made to each of the separate affirmative defenses set up by the defendant. 
Thereafter plaintiff filed a supplemental complaint in which it is alleged that, 
the pleadings in the matter having developed the issues involved, the court fixed 
April 10, 1934, for the trial of the action, and that thereafter defendant's attorney 
requested a continuance until April 14, 1934, which was agreed to by the attorneys 
for the plaintiff; that defendant’s attorney requested plaintiff’s attorneys to present 
to him the written documents containing the agreements entered into by defendant 
releasing plaintiff from all liability, referred to in plaintiff’s reply, and that there- 
upon the attorneys for plaintiff did deliver such written documents to defendant's 
attorney, Stewart McConochie, who, after examining the same, suggested that he 
wished to retain such documents until after a conference with the defendant which 
he expected would take place on April 13, the day preceding the day set for the 
hearing, to which counsel for plaintiff assented; that in the afternoon of April 13, 
counsel for defendant advised counsel for plaintiff that he had just concluded a 
conference with his client, the defendant, and that defendant would appear at the 
office of counsel for plaintiff in a few minutes to make settlement of and “pay the 
note sued upon with interest,” etc.; that within less than half an hour defendant 
appeared at the office of counsel for plaintiff and stated that he had been advised 
by his attorney to make payment of plaintiff’s cause of action, whereupon the 
amount of the note, a reasonable attorney’s fee, the interest upon the note and costs 
were computed, except that the witness fee of the adjuster and his mileage to and 
from Billings was excluded, and the total amount so computed and found to be due 
was the sum of $646.44; that defendant then stated that the only source from which 
he could obtain the money to settle was through the sale of the wheat in the elevator 
at Kolin, upon which the plaintiff had filed and was claiming a lien, as set out in 
plaintiff’s original complaint; that defendant then left the office of counsel for 
plaintiff with the understanding that he would return before the hour of 5 o'clock 
and make arrangements for the sale of the wheat; that defendant did not so return, 
but that some time later the same evening arrangements were made by which O. 
W. Belden, of counsel, for plaintiff, would meet defendant at Kolin at about 9 
o'clock the following morning, when and where the wheat would be sold and settle- 
ment made by payment of the amount heretofore mentioned, the note canceled and 
delivered to defendant, the satisfaction of the lien filed and precipe of dismissal of 
plaintiff’s action also delivered to defendant; that O. W. Belden met the defendant 
at Kolin in the office of the Montana Elevator Company, as agreed upon, and that 
Mr. Belden authorized the local agent of the elevator that such elevator might 
purchase the grain covered by the lien and make settlement with plaintiff for the 
sum of $646.44; that such arrangement was consummated, one check made to the 
order of defendant and Belden & De Kalb for $520, and another for approximately 
$200, and out of the latter check defendant was to pay plaintiff $124.44 to make up 
the amount heretofore mentioned of $646.44, both checks being delivered by the 
elevator company to the defendant; that defendant then decided, before turning over 
the proceeds of such wheat as represented by the checks, that he wished to exhibit 
the release of the lien and the precipe for the dismissal, or copies thereof to his attor- 
ney in Lewistown in order to have their legality passed upon by such attorney; 
that to such arrangement Mr. Belden assented, and it was the understanding that 
defendant would go to Lewistown, get the approval of his attorney, and that upon 
such approval defendant would indorse and deliver the checks to plaintiff's attor- 
neys in accordance with the arrangements mentioned; that defendant exhibited the 
various papers to his attorney and was advised by such attorney that they were 
legally sufficient, but that defendant then advised the plaintiff’s attorneys that he 
would not turn over and deliver the checks or indorse them as agreed upon or con- 
summate the settlement, and that he had hired another attorney with the intention 
of “fighting” the case. It is further alleged that plaintiff is placed in a position ot 
prejudice by the refusal of the defendant to make settlement as agreed upon; that 
the wheat upon which the lien was held was sold and thereupon passed to a bona 
fide purchaser for value; that the time consumed in making the sale of the wheat 
and securing the approval of defendant's attorney to the various papers carried the 
matter beyond the time set for trial, namely, April 14, 1934; that plaintiff is ready 
to deliver the canceled note, release the lien and dismiss the action upon defendants 
complying with the terms of such settlement. Plaintiff prays that “the court inves 
tigate the facts set forth in the allegations” and enter judgment for the plaintiff for 
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the amount prayed for and order the delivery and indorsement of the checks in 
accordance with the agreement, and that plaintiff be allowed further interest on the 
obligation, reasonable attorneys’ fees and further costs in such amount as may be 
incurred, and for such other and further relief as is agreeable to equity. 

The supplemental complaint was filed April 28, 1934; the demurrer of the 
defendant thereto was filed May 9, 1934, overruled by the court, and the defendant 
given twenty days in which to answer. Thereafter defendant filed his answer to 
the supplemental complaint, alleging in substance that he went to the office of Belden 
& De Kalb, plaintiff’s attorneys; that the arrangements and understanding alleged 
in the supplemental complaint were made and had, except that there was no agree- 
ment for unconditional dismissal of plaintiff's cause of action as alleged and alleges 
to the contrary that his attorney advised him that he could pay the note upon which 
the original complaint was founded and still reserve his right to litigate the issues 
presented by his counterclaim pleaded in answer to plaintiff's original complaint, and 
that defendant in his conversation with Belden and De Kalb on April 13, 1934, 
informed such attorneys that he had been so advised and that he reserved the right 
to litigate such counterclaim; that it was there agreed that the note described in the 
original complaint should be paid and settled provided it could be done in a manner 
whereby the defendant could have the issues presented by his counterclaim litigated 
and that the, arrangement to sell the wheat and pay the note was made with such 
understanding, and none other. Defendant admits that the check for $520 made 
payable to defendant and Belden & De Kalb represented the proceeds of the wheat 
sold on April 13, 1934, upon which plaintiff had a lien, but that the additional wheat 
sold was wheat upon which the plaintiff had no lien or claim; admits that he refused 
to indorse or turn over to the plaintiff’s attorneys the checks received in payment 
for the wheat sold, for the reason that he then learned for the first time that the 
arrangement prepared by the plaintiff’s attorneys did not reserve the right to litigate 
the issue presented by his counterclaim and plaintiff’s reply thereto, and that he 
refused to deliver and indorse such checks for such reason, and no other; and 
that defendant at all times since the 14th day of April, 1934, had been willing to 
pay and discharge the note described in plaintiff’s complaint if defendant could do 
so without dismissing and settling the issues presented by his counterclaim. Plain- 
tiff, in reply to such answer, denies any reservations were made in regard to the 
settlement agreed upon, and further denies that the check for $520 represented the 
proceeds of all the wheat upon which plaintiff claimed a lien. 

The matter came on for hearing on October 18, 1935, with the Honorable Wm. 
L. Ford sitting without a jury. At the beginning of the hearing, and after argument 
by counsel, the court held the action was one in equity and denied the right of trial 
by jury. At the beginning of the hearing counsel for the defendant moved the 
court to require the plaintiff to elect upon which cause of action the plaintiff would 
proceed, which motion was denied. Witnesses were sworn and examined on behalf 
of both parties, and thereafter the court made its findings of fact to the effect that 
a settlement was agreed upon and arranged and the sale of wheat made substantially 
as alleged in plaintiff’s supplemental complairt; that the amount agreed upon on 
April 13, 1934, between the defendant and the attorneys for plaintiff was $646.44, 
but that defendant declined to consummate such arrangement by the indorsement 
and delivery of the checks; that the defendant by his actions and conduct caused 
plaintiff to forego and waive his lien upon the wheat and consent to the’ sale 
thereof, and thereby placed plaintiff in a condition of disadvantage and embarrass- 
ment in its cause of action, and made necessary the further pleading and supple- 
mental complaint. The court found that the defendant did not in the arrangements 
agreed upon reserve the right to litigate his counterclaim for the hail losses as 
presented by his answer to the original complaint, and further found that all the 
allegations of plaintiff’s complaint and of its supplemental complaint are true. 

Conclusions of law were made in accordance with the facts as found by the 
court, and judgment was made and entered in the sum of $646.44, with interest at 
the rate of 6 per cent. from April 14, 1934, and for plaintiff’s costs and disburse- 
ments accrued since such date; and defendant was required by the decree to 
indorse and deliver to plaintiff’s attorneys the check for $520, and to indorse the 
other check and hand the same to the clerk of the court to be cashed and a further 
Payment of $126.44 made to the attorneys for the plaintiff, and, in addition, interest 
on the total amount found due by the judgment, with plaintiff’s costs and disburse- 
ments subsequent to April 13, 1934, in the sum of $62.85, and that the remainder of 
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the second check, if any, be delivered to the defendant. From that judgment the 
defendant appeals. 

Defendant assigns ten specifications of error, all of which revolve around, and 
are founded upon, his contention that plaintiff's supplemental pleadings attempt to 
show accord and satisfaction; that they do show accord but not satisfaction, and the 
assignments will be dealt with from that standpoint. 

The whole controversy is over defendant's contention that his right to litigate 
his counterclaim was reserved by the agreement made April 13, 1934. Counsel for 
defendant contend that the supplemental complaint is drafted upon the theory that 
an accord and satisfaction had been effected, and cite a number of authorities to the 
effect that there was in fact an accord but no satisfaction, and that such a situation 
gave rise to a question of fact which the defendant had a right to have tried by a 
jury. Counsel for the plaintiff contends that there is no question of an accord and 
satisfaction in the case, and that no attempt was made to plead an accord and satis- 
faction by the supplemental complaint, and that decisions on such accord and satis- 
faction are entirely foreign to this controversy. Counsel for defendant say in their 
brief: “It seems to be respondent’s position that the iriginal controversy has been 
fully settled, and that the only matter in controversy now is the matter presented 
in its supplemental complaint. It is the contention of appellant that no settlement 
or novation has been effected. In this state the only method of arriving at a com- 
promise and settlement is by statutory accord and satisfaction. * * * Appellant 
contends that the allegations in the supplemental complaint fail to state a cause of 
action upon an accord and satisfaction.” Counsel then proceed at some length to 
cite authorities and argue as to what constitutes accord and satisfaction to show 
that the plaintiff pleaded accord by its supplemental complaint but “disloses on its 
face that no satisfaction had been effected.” Barbarich v. Chicago, Milwaukee, 
etc., Ry. Co., 92 Mont. 1, 9 P.(2d) 797, is cited and quoted from to support such 
contention, as follows: “Respondent has pleaded merely an accord, and its supple- 
mental complaint discloses upon its face that no satisfaction was had. ‘We are 
forced to the inevitable conclusion that the evidence shows an accord without satis- 
faction, which did not extinguish the original cause of action.’” Defendant fur- 
ther contends: “Conceding, for the purpose of argument, that respondent's supple- 
mental complaint was sufficient to set up an accord and satisfaction, then the matters 
set forth in respondent’s original complaint were concluded. The alleged facts set 
forth in the supplemental complaint state an entirely new cause of action. This 
new action is not an action for the foreclosure of a lien. It is not an action in 
equity, and appellant was entitled to a jury trial.” 

[1] We think the theory and argument of counsel for defendant, revealed by 
this line of reasoning, tend to confuse rather than to clarify the issues, and are 
without merit. The action was begun to foreclose the lien as security for a 
promissory note. The action was correctly held to be a suit in equity by the trial 
court. Issues of law brought into the suit by the subsequent pleadings did not 
deprive the court of its equitable jurisdiction. ; 

{[2] The supplemental complaint was made necessary by defendant’s actions 
stibsequent to the filing of the original complaint, and the two pleadings are to be 
taken as one. The supplement is merely an addition to the original. A supplemental 
complaint is authorized by section 9181, Revised Codes, and the statute was consid- 
ered in the case of National Bank of Montana v. Bingham, 83 Mont. 21, 269 P. 162. 
See, also California Farm & Fruit Co. v. Schiappa-Pietra, 151 Cal. 732, 91 P. 593. 

[3] On the question of a right of trial by jury, it is a well-settled principle that 
when a court of equity takes jurisdiction of a controversy its jurisdiction is full and 
complete, and it may render final judgment in relation to all matters involved in 
growing out of that controversy. Grosfield v. Johnson, 98 Mont. 412, 39 P.(2d) 
660; Finch v. Kent, 24 Mont. 268, 61 P. 653; Montana Ore Purchasing Co. Vv. 
Boston & Montana Con. C. & S. Min. Co., 27 Mont. 288, 70 P. 1114, 1119, Davidson 
v. Davidson, 52 Mont. 441, 158 P. 680; In re Valley Center Drain District, 64 Mont. 
545, 211 P. 218; Bull v. Butte Electric Ry. Co., 69 Mont. 529, 223 P. 514; State v. 
Mercier, 70 Mont. 333, 225 P. 802. 

[4, 5] It is also generally held that where a statute creating a lien provides . 
method for its enforcement, a suit in equity is the proper remedy therefor. a+ 
C.J. 118; 37 C.J. 342; Silver Bow County v. Strumbaugh, 9 Mont. 81, 22 P. 433; 
Greil Bros. v. City of Montgomery, 182 Ala. 291, 62 So. 692, Ann.Cas.1915D, 738. 
The statute providing for a lien to secure the premiums on policies to protect 


Fire 


grov 
ing t 


35 C 
Her; 
plain 
juris 


104 


by j 
adop 
ador 
tana 





Fire] | Massaro v. National Fire Ins. Co. of Hartford, Conn. 1369 


growing crops in this state (§§ 8359-8365, Rev. Codes) provides no mode for enforc- 
ing the lien granted therein, and equity jurisdiction necessarily follows. 

(6, 7] It is also held that a legal defense does not divest equity of jurisdiction. 
35 C.J. 175, § 54; Clark v. Baker, 6 Mont. 153, 9 P. 911; First National Bank v. 
Hergert, 94 Mont. 197, 22 P.(2d) 169. And it is generally held that cross-com- 
plaints and counterclaims presenting legal issues do not deprive a court of equity 
jurisdiction. Dover Lumber Co. v. Case, 31 Idaho, 276, 170 P. 108; Brush v. Boyer 
104 Kan. 168, 178 P. 445; Young v. Vail, 29 N.M. 324, 222 P. 912, 34 A.L.R. 980. 

[8, 9] Section 23, article 3 of our Constitution, guaranteeing the right of trial 
by jury applies to cases where right of trial by jury existed at the time of the 
adoption of the Constitution; the right did not exist in equity suits before such 
adoption and does not exist now. Montana Ore Purchasing Co. v. Boston & Mon- 
tana Con. C. & S. Min. Co., supra, and many other cases cited. In the Montana 
Ore Purchasing Case Mr. Chief Justice Brantly, speaking for the court, said: 
“Now, there is nothing in the constitution manifesting an intention to extend the 
right to a jury trial to cases wherein it did not theretofore exist.” 

We find no error in the record, and the judgment is affirmed. 

Stewart and Anderson, JJ., concur. 


MASSARO v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
Supreme Court, Appellate Division, Fourth Department. Dec. 23, 1936. 
292 New York Supplement 65. 
2, ASSIGNMENT. 


Mortgagee’s assignee, suing on fire insurance policy covering dwelling on 
mortgaged lot, Aeld not incumbered by obligations mentioned in main body of 
policy, provisions of which as to change of interest, title, or possession were 
immaterial in such action; only question being whether plaintiff had title at time of 
fre under mortgage clause. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

4, SUBROGATION. 

Fire insurance company cannot claim subrogation to rights of mortgagee’s 
assignee under policy insuring dwelling on mortgaged lot until ‘it pays mortgage. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Appeal from Supreme Court, Oswego County. 

On reargument. 

Judgment appealed from reversed, with direction. 

For former opinion, see App.Div. ——, 290 N.Y.S. 353. 

Argued before Sears, P. J., and Taylor, Edgcomb, Crosby, and Lewis, JJ. 

Don Carlos Buell, of Fulton, for appellant. 

Charles E. Spencer, of Syracuse, for respondent. 

Taytor, Justice. 


When this case was decided by this court October 7, 1936, and an opinion 
handed down, we had not then had the benefit of an examination of the original 
orders of the Surrogate’s Court dated June 28, 1926, and July 12, 1926, the only 
orders upon which the administrator’s deed to plaintiff of lot No. 2 was based and 
the only orders recited in that deed. Upon reargument we now find that the first 
of said orders, while containing certain recitals and “determinations” as to property 
ownership, contained no ordering provision permitting or directing a sale of any 
property at all. The second order, that of July 12, 1926, authorized the administra- 
tor to convey to various persons, none of them this plaintiff, various lots none of 
which was the lot in question, viz., lot No. 2 of block 114. There had been an order 
of the Surrogate’s Court made November 26, 1928, authorizing the sale to plaintiff 
of lot No. 4 in block 114, and this order had been preceded by a verified application 
of the administrator to sell said lot No. 4 to plaintiff for $1,650. Thus the deed 
from the administrator to plaintiff of lot No. 2 dated November 27, 1928, was 
entirely without authorization by the surrogate. And there was no power of sale in 


= of James A. Foster by whose estate, as owner, the claimed sale was being 
made. 


[1-4] With this better understanding of the facts, much that we said in our 
ormer opinion was obiter, immaterial. We now reach the following conclusions: 
(1) If it be the fact that this plaintiff is here making a collateral attack upon the 
surrogate proceeding whereby title to or ownership of lot No. 2 is claimed to have 
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been transferred to plaintiff she has the right to make such collateral attack. For 
while the surrogate had jurisdiction in general to conduct the proceeding the deed 
of the administrator was entirely void because executed and delivered without 
authorization. It is not a matter of mere error reviewable only on appeal. The 
deed was void, and plaintiff is in a position to make that claim. Atkins and one 
v. Kinnan, 20 Wend. 241, 246, 32 Am.Dec. 534; Wise v. Wedlake, 217 App.Div. 210, 
212, 216 N.Y.S. 699. (2) The plaintiff having acquired her cause of action as 
assignee of the mortgagee is incumbered by no obligations mentioned in the main 
body of the insurance policy. Her obligations come from the mortgagee clause 
alone. Savarese v. Ohio Farmers’ Ins. Co. of LeRoy, Ohio, 260 N.Y. 45, 182 N.E. 
665, 91 A.L.R. 1341; Eddy, Rec’r v. London Assurance Corp. and one, 143 N.Y, 311 
38 N.E. 307, 25 L.R.A. 686. Therefore, the provisions of the main policy relative to 
change of “interest, title or possession” are immaterial here. The only question 
we have to determine is the one under the mortgagee clause, to wit, whether or 
not plaintiff had “titke or ownership” at the time of the fire. In the view we now 
take, the question of whether or not the passing of the title to plaintiff before the 
fire was affected by the fact that the surrogate did not confirm the sale until after 
the fire (section 241, Surrogate Court Act; Rea et al. v. McEachron, 13 Wend. 465, 
28 Am.Dec. 471; Battell v. Torrey et al., 65 N.Y. 294; Stilwell et al. v. Swarthout 
et al., 81 N.Y. 109; Ellwood et al. v. Northrup, 106 N.Y. 172, 12 N.E. 590) is not 
before us. No reason for discussing defendant's point as to right of subrogation is 
presented. If and when defendant pays the mortgage—and not before that time— 
respondent may claim that it is subrogated to the rights of appellant under the 
terms of the insurance policy. 

No issues remaining for determination other than those mentioned, and each 
party having moved at the close of the testimony for a directed verdict in favor 
of the movant, we reverse the judgment appealed from with costs and direct 
judgment to be entered in favor of plaintiff for $600, plus interest from May 1], 
1929, and costs. 

On reargument judgment reversed on the law, with costs, and judgment 
directed in favor of the plaintiff for the sum of $600, with interest from May 1], 
1929, with costs. . All concur. 

DONATO v. GRANITE STATE FIRE INS. CO. et al. 
Supreme Court, Appellate Division, Second Department. Jan. 8, 1937. 
292 New York Supplement 373. 
1. EXPLOSION. 

In action on fire policy in which insurer claimed explosion preceded fire, finding 
that premises were wholly destroyed by fire and that fire preceded any explosion 
which occurred held against weight of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. EXPLOSION. _ 

In action on fire policy, if evidence shows that explosion preceded fire, plaintiff, 
insured, must furnish adequate basis for segregation of recoverable damage by fire 
from that caused by explosion. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Action by Josephine Donato against Granite State Fire Insurance Company 
and the Northwestern National Insurance Company and others. From a judgment 
for plaintiff, defendants named appeal. 

Affirmed in part and in part reversed and new trial granted. 

Argued before Lazansky, P. J., and Hagarty, Johnston, Adel, and Taylor, JJ. 

Lawrence S. Hazzard, of White Plains (Thos. D. Scoble, Jr., and Geo. 
Beisheim, Jr., both of White Plains, on the brief), for appellants. 

Wm. A. Shea, of New York City (Jess H. Rosenberg and Harold Z 
Loughran, both of New York City, on the brief), for defendant-respondent. 

Wm. A. Davidson, of Port Chester (Robt. J. McKeever, of Port Chester, on 
the brief), for plaintiff-respondent. 

Per Curiam. 

Action for reformation of insurance policies and recovery thereon for loss 
sustained by reason of fire. 

|1, 2] In so far as it reforms and corrects the policies in certain particulars, 
the judgment is unanimously affirmed, without costs. In all other respects the 
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judgment is reversed on the law and the facts and a new trial ‘granted, costs to 
abide the event. In our opinion, the findings that the premises were wholly 
destroyed by fire and that “any explosion which may have occurred * * * during 
the course of said fire was preceded by said fire and was incidental thereto,” and 
the fixation of the cash value of the property destroyed by fire in the sum of 
$10,250, together with appropriate conclusions based thereon, are against the weight 
of the credible evidence. The fact established by many disinterested witnesses of 
apparently unquestionable integrity, is that an explosion, so terrific as to cause the 
side walls of the building to be blown out and to wrench the joints of the house, 
preceded the flames. The respondents offer no explanation of the source or origin 
of the happening, whether fire or explosion. Moreover, the house was vacant 
at the time, the tenants therein having moved or having been notified to leave 
approximately a month prior to its destruction. Under all the circumstances, in 
our opinion, any finding that the fire preceded the explosion was based upon pure 
conjecture. Upon the new trial it will be incumbent upon the plaintiff to furnish an 
adequate basis for the segregation of the recoverable damage by fire from that 
caused by the preceding explosion, if it be found on the new trial that such explosion 
did precede the fire. Plaintiff's findings of fact numbered 25, 26, 27, and 28, and 
conclusions of law numbered 4 and 5 and defendant-respondent’s findings of fact 
numbered 24 and 25 and conclusions of law numbered 4 and 5 are reversed. 


FALKENBERG v. INDUSTRIAL FIRE INS. CO. et al. 
Court of Appeals of Ohio, Hamilton County. March 9, 1936. 
5 Northeastern Reporter (2d) 935. 
l. REFORMATION. 

Where original petition by mechanic’s lienholder who procured fire policy 
alleged inadvertent omission of clause specifically protecting lien interest intended 
to be protected, and such petition was filed within 12 months limited by policy, action 
against insurer held timely brought even though original petition did not expressly 
seek reformation of policy as prayed for in amended petition; causes of action in 
such petitions being substantially identical. 

(For other cases, see Insurance, Dec. Dig. § 622[5].) 

2 KNOWLEDGE OF AGENT. 

Insurer held charged with agent’s knowledge that contractor procuring fire 
policy desired to protect his interest as mechanic’s lienholder. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

3. FRAUD. 

_ Since fraud is never presumed, court could not presume that agent or insurer 
intended to take premium for fire policy without giving applicant protection desired 
by him as mechanic’s lienholder. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

4. INSURABLE INTEREST. 

Contractor procuring fire policy to protect his mechanic’s lien on insured 
premises held to have “insurable interest.” 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

5. AGENCY. 

Agent who had previously dealt with contractor, whose interest in buildings 
constructed or under construction had been satisfactorily insured, held authorized to 
issue fire policy intended to protect contractor’s interest as mechanic’s lienholder. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

6. LIEN. 

Contractor procuring fire policy which, though describing him as mortgagee, 
Was intended by both contractor and agent to protect contractor’s interest as 
mechanic’s lienholder, held entitled to recover thereon, as against contention that 
contract was void because made with owner who never authorized issuance of 
Policy to her. 

4 (For other cases, see Insurance, Dec. Dig. § 138{1].) 
/, AGENCY, 


Contractor seeking fire policy to protect his interest as mechanic’s lienholder 
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held entitled to rely on advice of agent as insurer’s representative and as expert in 
insurance, who told contractor that policy would protect his interest. 


(For other cases, see Insurance, Dec. Dig. § 580[1].) 


Suit by Martin Falkenberg against the Industrial Fire Insurance Company and 
others. From the decision, defendant named appeals.—[Editorial Statement.] 

Decree for plaintiff. 

Nichols, Morrill, Wood, Marx & Ginter, of Cincinnati, for Martin Falkenberg. 

Harmon, Colston, Goldsmith & Hoadley, of Cincinnati, for Industrial Fire Ins, 
Co. 

Ross, Presiding Judge. 

This matter is presented on appeal from the court of common pleas of Hamilton 
county, Ohio. The pleadings consist of an amended petition, amendment to petition, 
answer, reply, and supplemental amended petition. By order of court the answer was 
considered refiled as a response to the amended petition and supplemental petition. 

The plaintiff alleges that under contract he erected certain buildings for one 
Lizzie Gibbons; that she failed to pay him for the labor and materials furnished 
according to the provisions of such contract, and that he filed and recorded a 
mechanic’s lien upon the premises on which such buildings were erected; that he 
applied to the defendant Industrial Fire Insurance Company, through its agent, 
Walls, for a policy of fire insurance on such property, and that in consideration of a 
premium, which plaintiff paid the defendant, it issued to plaintiff “its dwelling, fire 
and windstorm policy, insuring plaintiff against loss of his interest in said property 
by fire or windstorm” ; that “it was the intention of the parties to protect the plain- 
tiff by reason of his mechanic's lien”; that although the defendant knew of the real 
interest of the plaintiff in the premises, it described such interest as that of mort- 
gagee, but that it was the intention of the defendant to protect the interest of plain- 
tiff as the holder of a mechanic’s lien; that the policy contained a “mortgage clause” 
erroneously describing plaintiff as mortgagee, and through fraud, error, or mistake 
such clause was not properly signed by the proper agent of defendant; that the 
building so insured was destroyed by fire; that plaintiff gave notice of his loss, made 
proof thereof; and that defendant refuses to pay. 

\ second cause of action prayed for recovery upon the policy, obviously as 
reformed, 

The prayer of the amended petition is for reformation and recovery upon the 
contract as reformed. 

In response to a motion of the defendant, granted in part by the court, the 
plaintiff in his amendment to the petition attached a copy of the policv in question. 


In his “Supplemental Amended Petition,” the plaintiff states that it was the 
intention of all parties that the insurance policy which was issued to him was to have 
attached to it a standard clause, making loss payable to the plaintiff as holder of a 
mechanic's lien, and that through fraud, mistake, or inadvertence such clause was 
not attached to the policy, and reformation is again requested. 

The answer admits that the plaintiff made application to its duly authorized 
agent “for a sum not exceeding $2500 against loss and damage by fire to his alleged 
interest in his certain alleged lien,” that he advised such agent of the nature of his 
interest, that the property was owned by one Lizzie Gibbons, and that he desired 
insurance to protect his interest in such lien. 

The answer further alleges: “Defendant admits that on March 28, 1932, it 
issued to Lizzie Gibbons its certain policy of insurance designated as Policy No. C-D 
36889, whereby, among other things, it agreed to insure the said Lizzie Gibbons 
against loss and damage by fire, in a sum not exceeding $2500, for the period of 
one year, beginning, on the 28th day of March, 1932, at twelve o'clock noon, and 
ending on the 28th day of March, 1933, at twelve o’clock noon, to a certain dwelling 
house situated on Lot 23, Kratz Subdivision on the east side of Collinsdale avenue, 
Forestville, Hamilton county, Ohio.” 

It is further alleged that the policy contained a clause requiring adjustment ot! 
loss with the assured, and payable to the assured or mortgagee as his interest may 
appear. 

The answer further alleged that the agent, Walls, was wholly without authority 
to secure the interest of a lienholder, that no one on behalf of the defendant had 
any dealings with Lizzie Gibbons, and that she was ignorant of the application and 
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issuance of such policy; further that she was not the unconditional owner of the 
premises at the time of the fire, as was required by the policy issued. 

The answer also pleads a provision of the policy requiring suit to be brought 
thereon in twelve months after the fire. The defense to the second cause of action 
is a general denial. 

A reply was filed which in substance is a general denial of the new matter 
alleged in the answer. 

[1] It is claimed that this action is barred by the provisions of the twelve- 
month limitation in the policy. Even if this be effective, the original petition was 
filed within the period, and, while reformation was not therein sought, there was 
sufficient compliance with the provisions referred to. 

The second cause of action in the amended petition is in substance the same 
as the cause of action contained in the original petition. 

[2] The facts are that the plaintiff for some time previous to the incidents 
forming the basis of the present controversy had been engaged in the business 
oi erecting houses, and was engaged by Lizzie Gibbons to build one for her 
under a contract providing for the payment to him of some $2,800. The building 
was erected, and not receiving payment the plaintiff filed a mechanic’s lien 
covering this amount upon the premises owned by Lizzie Gibbons. 

It is admitted that a man by the name of Walls was the duly accredited 
agent of the defendant and had full authority to write insurance policies. The 
plaintiff and Walls had dealt together on previous occasions in which the interest 
of the plaintiff in buildings constructed or under construction had been satis- 
factorily insured. The plaintiff applied to Walls for insurance to protect his 
interest in the premises which constituted the security for his lien. There can- 
not be the slightest doubt that Walls understood perfectly just what the plaintiff 
wanted. The defendant insurance company is charged with his knowledge. 
Walls agreed to write the insurance and did so. This policy was allowed to 
expire. It contained a “mortgage” clause, which it is obvious both Walls and 
the plaintiff thought would cover him as the holder of a mechanic’s lien. Some 
few months after the expiration of the first policy, a second was written up 
on the plaintiff’s application to Walls for the “same” protection. Through 
inadvertence, an effective mortgage clause was omitted. It was again the 
obvious intention of the parties to secure the interest of the plaintiff as a 
holder of a mechanic’s lien, by the use of a “mortgage clause,” and it is also 
apparent that this clause was not executed purely through inadvertence. 

[3] Now fraud is never presumed, and we cannot presume that Walls, and 
through him the defendant, intended to take the plaintiff’s premium—which has 
never been tendered by the defendant for either policy—without giving him 
protection as a consideration for the payment of such premium. The policy 
did refer to the plaintiff as “mortgagee.” 


[4, 5] The defendant claims Walls had no authority to insure lienholders. 
That the plaintiff had an insurable interest cannot be gainsaid. The course of 
dealing between the parties negatives the defendant’s contention. Walls knew 
the whole situation and his knowledge is that of the company. This we have 
fully discussed in Lambert v. Connecticut Fire Ins. Co., 49 Ohio App. 483, 197 
N.E. 349, and it is unnecessary to here repeat the authority upon which our 
conclusion is predicated. 

[6] It is also claimed that the contract was with Lizzie Gibbons and that 
as she never authorized the issuance of a policy to her the whole. contract is 
void. This is purely subterfuge and evasion. 


[7] No one can review the evidence in this case without inevitably coming 
to the conclusion that all the parties were fully advised of just what was wanted 
by the plaintiff, and that it was the intention to secure him by issuing a policy to 
Lizzie Gibbons: loss, if any, payable to the plaintiff as his interest should 
appear. The agent told the plaintiff that this is what the means used would 
accomplish. The plaintiff had a right to rely upon his advice as a representative 
of the company and an expert in insurance. To hold otherwise is to permit a 
gross fraud to be perpetrated by unconscionable means. 


_ (8) If no other equitable principle were available to the plaintiff to secure 
relief in the instant case, and there are others, the principle should prevail that 
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where one of two innocent persons must suffer it must be the one who places 
it in the power of a third person to do the injury. 

The policy will be reformed to express the true intent cf the parties, that 
is, that the interest oi the plaintiff as the holder of a mechanic’s lien upon 
the premises is secured against loss by fire. 

Decree accordingly. 

Matthews and Hamilton, JJ., concur. 


FIDELITY-PHENIX FIRE INS. CO. v. DRURY. No. 26654. 
Supreme Court of Oklahoma. Jan. 26, 1937. 


64 Pacific Reporter (2d) 670. 
CHANGE IN TITLE. 

In action on fire policy on house on state land leased by insured, evidence 
established as matter of law as respects refusal to direct verdict for defendant 
that insured was not sole and unconditional owner in fee at time of loss and that 
there had been change in title or interest or posession, precluding recovery under 
terms of policy, where evidence showed that before fire insured sold lease and 
improvements for cash and note, secured by mortgage on lease and improvements, 
and executed relinquishment of lease to purchaser, which was approved by com- 
missioners of land office who executed lease to purchaser. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

Syllabus by the Court. 


1. The owner of a house on state land on which he held a lease held a fire 
insurance policy issued to him as the assured. The policy provided that it should 
be null and void in case any change should take place in title or interest or posses- 
sion of the property or if assured should not be the sole and unconditional owner 
in fee of the property. Thereafter, the assured sold the lease and improvements 
to another for $2,500, receiving $1,000 in cash and accepted a note for $1,500 and 
a mortgage on the lease and improvements to secure it. Assured executed a relin- 
quishment of the lease to his vendee, subject to approval of the commissioners 
of the land office. The vendee signed the lease and the commissioners approved 
the relinquishment and executed a lease to the vendee. Thereafter the house was 
destroyed by fire. Held that a change had taken place in the title or interest or 
possession of the insured property. Held further that the assured was not the sole 
and unconditional owner in fee of the property at the time of the loss. 

2. The evidence established that, under the terms of the policy, the policy was 
null and void in the hands of assured and the company was not liable for the loss. 

3. Submission to the jury as finders of fact of the legal question as to whether 
there had been a change of title and whether or not assured was the unconditional 
owner of the property at the time of loss was erroneous. 

Appeal from District Court, Jackson County; Jno. B. Wilson, Judge. 

Action by J. D. Drury against the Fidelity-Phenix Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed, with instructions. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

L. B. Yates, of Altus, for defendant in error. 

Per Curiam. 

The plaintiff, J. D. Drury, brought action against the defendant, Fidelity- 
Phenix Fire Insurance Company, on an insurance policy issued by defendant to 
plaintiff for the sum of $1,000 for a loss by fire of the property insured. The 
policy was issued April 29, 1932. The property insured, a dwelling house, was 
destroyed by fire August 22, 1934. Plaintiff attached a copy of the policy to his 
petition. Defendant answered by general denial, alleged failure by plaintiff to 
furnish proof of loss within the time required by the policy, and alleged a breach 
by plaintiff of a provision of the policy*by which it was agreed that the policy 
should be void in case any change should take place in title or interest or posses- 
sion of the property insured or if assured should not be the sole and unconditional 
owner in fee of the property. 

The land on which the insured building was located was owned by the state and 
plaintiff appears to have been in possession under a lease from the commissioners 
of the land office. 
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On August 6, 1934, plaintiff, joined by his wife, executed an instrument desig- 
nated “Relinquishment,” the pertinent part of which is as follows: 

“We, J. D. Drury and Callie E. Drury, husband and wife, hereby relinquish 
all our right, title and interest in and to the Northwest Quarter of Sec. 16, Twp. 
1S, Range 21 WIM., Jackson County, State of Oklahoma, upon the condition that 
a new lease for the unexpired term be granted to John W. Smith of Olustee, 
Oklahoma, Rt. 1, who is a responsible person and qualified under the laws of the 
State to become the lessee of said land. This relinquishment is made and accepted 
by all parties subject to the approval of the Commissioners of the Land Office of 
said State and a new appraisement of said land if deemed necessary and ordered 
by said Commissioners.” 

The remainder of the instrument merely recited that tio waste had been 
committed. 

Plaintiff testified that this instrument was sent to the school land com- 
missioner. 

On the same day August 6, 1934, John W. Smith paid plaintiff $1,000 and exe- 
cuted and delivered to plaintiff a promissory note for $1,500 and to secure the note 
executed and delivered to plaintiff a chattel mortgage on the insured house and 
other improvements on the land, together with the lease rights that went with the 
improvements. This chattel mortgage was filed in the office of the county clerk 
of Jackson county August 11, 1934. 

On August 15, 1934, John W. Smith signed as lessee a lease on the land from 
the commissioners of the land office to him as lessee. 

On August 20, 1934, at a meeting of the commissioners of the land office the 
transfer of the lease from plaintiff to Smith was approved. On the same day the 
lease which had been signed by Smith on August 15, 1934, was executed by the 
commissioners of the land office and mailed to Smith. 

On August 22, 1934, the house insured was destroyed by fire. 

Plaintiff testified that Smith was paying $2,500 for the lease, improvements, 
and possession, that the lease to Smith was received by Smith August 23, 1934, and 
that he had not closed the deal. Of the purchase price Smith paid him $1,000 and 
delivered him the note for $1,500 and the chattel mortgage. Possession was to be 
given when the relinquishment had been approved by the commissioners. 

At the trial, which was had March 30, 1935, plaintiff stated that he still looked 
to Smith for payment of the note, that Smith was in possession of the land, that 
he had not returned the $1,000 to Smith, and that he still held the note for $1,500. 
He further stated that he was to receive from Smith one-fourth of the cotton and 
one-third of the grain as provided in the chattel mortgage. The mortgage con- 
tained an agreement by Smith to pay one-fourth of the cotton and one-third of 
other crops to apply on interest and principal of the note. The mortgage had not 
been released. Smith prepared the land for wheat in October, 1934. 

Defendant’s demurrer to plaintiff's evidence was overruled as was its motion 
for a directed verdict at the close of all the evidence. The jury returned a verdict 
for plaintiff for $1,000 on which judgment was entered. Defendant’s motion for 
new trial was overruled, and defendant appeals. 

Wefendant urges its assignments of error under the general proposition that 
the judgment is contrary to the law and the evidence in that the evidence estab- 
lished, as a matter of law, that a change took place in the title or interest or 
possession of the insured property and that assured was not at the time of the 
loss the sole and unconditional owner in fee of the property, and that therefore, 
under the terms of the policy, the company was not liable. 

Plaintiff takes the position that there was no more than an executory contract 
of sale between Drury and Smith and that there had not been such change in the 
title, interest, or possession of the property insured as to void the policy and that 
while the contract was executory Drury was still the unconditional owner of the 
insured house. . ' 

No written contract was entered into by the parties and the correct conclusion 
must be reached upon consideration of the documentary evidence, the acts of the 
parties and such oral testimony as is competent. 


The documentary evidence consists of the relinquishment by Drury, the lease 
ed by Smith, and the note and chattel mortgage given by Smith to Drury. 
How long the parties may have negotiated before coming to an agreement is 


sign 
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not disclosed. The record shows that on August 6, 1934, the parties having agreed 
upon a price of $2,500 for the lease and improvements, Smith paid Drury $1,000 
in cash and executed and delivered to him a promissory note for $1,500 secured 
by chattel mortgage on the lease and improvements. On the same day Drury exe- 
cuted the relinquishment. On August 15, 1934, Smith signed the new lease and on 
August 20, 1934, the relinquishment from Drury to Smith and the new lease to 
Smith were approved by the commissioners of the land office. The chattel mort- 
gage was filed August 11, 1934. The loss occurred August 22, 1934. 

Plaintiff testified that Smith was to pay $2,500 for the lease and improvements 
and was to have a clear title and possession. The mortgage was filed and was still 
outstanding at the time of the trial. Plaintiff said he was still looking to Smith for 
payment of the notes. The parties appear to have been entirely confident that a 
lease to Smith would be approved, as there is no evidence whatsoever as to what 
should be done in regard to the money paid and the note and mortgage in case 
the relinquishment were not approved and a lease to Smith granted. No provision 
for placing the money and the papers in escrow was made. No conveyance by bill 
of sale or otherwise was delivered by Drury to Smith nor was there any agree- 
ment that such conveyance should ever be delivered. There remained nothing for 
either to do to pass the title to the improvements nor to secure the new lease. 
The question of possession was merely an incident, as it is of everyday occurrence 
that leases are taken on farms, the possession of which is in another for the crop 
year. Here that condition did not exist. Drury, as lessee, was himself in possession 
of the land. He was in possession under a state lease. He relinquished in favor of 
Smith. He accepted the $1,000 with no condition or stipulation that it was to be 
returned in any event. He took the note for $1,500 which he still held at the time 
of the trial. He accepted a chattel mortgage on the lease and improvements, which 
mortgage declared Smith to be the full owner of the property. Smith went into 
possession of the land and prepared the wheat ground that fall. Drury said that 
Smith was paying the third and fourth of the crops under the mortgage. The 
parties by their acts both before and after the fire loss treated the transaction as 
complete and they are bound by their acts. 

Under the facts developed on the trial, it is clear that, as a matter of law, a 
change had taken place, prior to the fire, in the title or interest or possession otf 
the insured property. Likewise, it is clear that at the time of the loss the plain- 
tiff was not the sole and unconditional owner in fee of the property. Phoenix 
Ins. Co. of Brooklyn, N. Y. v. Quinette, 36 Okl. 384, 128 P. 722, and the numerous 
authorities therein cited. 

Having reached these conclusions, it follows that the trial court erred in over- 
ruling defendant’s demurrer to plaintiff's evidence and in overruling defendant's 
motion for a directed verdict in its favor at the close of the evidence. These errors 
were properly presented in the motion of defendant for a new trial and are prope rly 
before this court for review. 

Defendant also assigns as error the giving by the court of its instruction No. 2, 
by which the court submitted to the jury for its decision the question whether or 
not there had been a change of title and whether or not plaintiff was the uncon- 
ditional owner of the property at the time of the loss. ee 

Having ruled adversely to defendant on its demurrer to plaintiff's evidence 
and on its motion for a directed verdict in its favor, the court apparently followed 
his theory of the case in submitting to the jury purely legal questions. In this the 
court erred. 

Under the terms of the policy, it was null and void in the hands of plaintiff 
and defendant is not liable. j 

The judgment is reversed, with instructions to the trial court to enter judg- 
ment for defendant. 

The Supreme Court acknowledges the aid of Attorneys N. C. Barry, D. H 
Wilson, and E. C. Fitzgerald in the preparation of this opinion. These attorneys 
constituted an advisory committee selected by the State Bar, appointed by the 
Judicial Council, and approved by the Supreme Court. After the analysis of law 
and facts was prepared by Mr. Barry, and approved by Mr. Wilson and Mr. Fitz- 
gerald, the cause was assigned to a justice of this court for examination and 
report to the court. Thereafter, upon consideration by a majority of the court, 
this opinion, as modified, was adopted. 


Osborn, C. J., and Welch, Phelps, Corn, and Hurst, JJ., concur. 
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MARSHALL SPINNING CO. v. TRAVELERS FIRE INS. CO. 
Supreme Court of Pennsylvania. Jan. 11, 1937. 
188 Atlantic Reporter 839. 
OPTION TO PURCHASE. 

Policy insuring loss sustained if machinery which insured had option to 
purchase under lease agreement were damaged or destroyed by fire, “said 
loss being the difference between the replacement cost * * * and the purchase 
price,” eld not to cover damage to machinery in amount less than option price. 

(For other cases, see Insurance, Dec. Dig. § 495]1].) 


Appeal No. 302, January term, 1936, from judgment of Court of Common 
Pleas No. 2, Philadelphia County, September term, 1933, No. 2470; Joseph L. 
Kun, Judge. 

Action in assumpsit by the Marshall Spinning Company against the 
Travelers Fire Insurance Company to recover on a fire insurance policy for 
damage to machinery which plaintiff had an option to purchase. Judgment for 
defendant, and plaintiff appeals. 

Affirmed. 

Argue before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

Arthur §. Arnold and Horace M. Schell, both of Philadelphia, for appellant. 

Richardson Dilworth and Evans, Byard & Frick, all of Philadelphia, for 
appellee. 

STERN, Justice. 

Walter Marshall leased from Cleveland Worsted Mills Company part of a 
building in Camden, N. J., together with certain machinery. The lease pro- 
vided that he should maintain the demised premises and machinery in good 
condition, and keep the machinery insured in the sum of $20,000, with loss 
payable to lessor. He was given an option to purchase the machinery for 
$17,719, which was far below its actual value. Subsequently the lease was 
assigned by Marshall to plaintiff corporation. 

Plaintiff took out several policies of insurance. One was with Franklin 
Fire Insurance Company for $20,000 on the demised premises and machinery; 
the beneficiary was Cleveland Worsted Mills Company, but the premiums were 
paid by plaintiff in pursuance of the obligation in the lease. Another was 
with defendant for $50,000, the beneficiary being plaintiff company and the 
coverage the loss of use and occupancy of the demised premises and the 
machinery." The one on which the present action is founded was for $100,000, 
with plaintiff as beneficiary, covering all the machinery in the demised premises, 
including both that owned by plaintiff and that on which it held the option to 
purchase. As to the latter, the policy stated: 

“It is hereby understood and agreed that a portion of the machinery insured 
under this policy is not now owned outright by this assured; the assured having 
an option to purchase same under lease agreement at a definite price fixed in 
lease dated November 25, 1931, payment to be made at any time within three 
years thereafter. 

“The intent of this insurance with respect to machinery being purchased 
under lease agreement as set forth above is to indemnify the insured for loss 
which would be sustained if said machinery were damaged or destroyed by fire 
r lightning; sand loss being the difference between the replacement cost less 
proper deduction for depreciation on the date of loss or damage, and the pur- 
chase price named in the afore described lease agreement.” 


A fire occurred which damaged the machinery. On the use and occupancy 
policies defendant and its coinsurer paid a certain sum to plaintiff in satisfaction 
of their obligations thereunder. On the $20,000 policy Franklin Fire Insurance 
Company paid to Cleveland Worsted Mills Company the amount necessary to 
recondition the leased machinery, which was thereupon repaired.? On the $100,- 
000 policy defendant paid to plaintiff the amount of damage to the machinery 


1A policy of equal amount and with the same coverage was also obtained from New Jersey 
Fire Insurance Company. 

*This appears in defendant’s petition to open a judgment by default which had been entered 
by plaintiff in earlier proceedings in the case, the averment being tacitly admitted in plaintiff’s 
answer to that petition. The fact is immaterial, however, to the present decision, 
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owned by plaintiff, but the present suit is to recover on that policy for loss 
in connection with the machinery on which plaintiff held the option to purchase, 
the actual damage to which was $9,553.62. Plaintiff claims to be entitled to the 
difference between the value of this machinery immediately prior to the fire, 
$40,312.21, and the option price, $17,719, or a sum of approximately $23,000. 
Defendant denies any liability whatever under the policy as far as the leased 
machinery is concerned. The learned trial judge, who by agreement of the 
parties heard the case without a jury, rendered judgment for defendant. 

The record indicates that there is no dispute between the parties as to what 
the policy was intended by them to cover. By the other policies plaintiff had insured 
against loss of use and occupancy of the machinery, and also against its actual 
damage or destruction to the extent of the interest therein of Cleveland Worsted 
Mills Company. But plaintiff had the optional right to buy machinery of a value 
exceeding $40,000 for $17,719, giving it an “equity” arising from such option which 
it sought to cover by fire insurance. Both parties thoroughly understood the cir- 
cumstances, and the sole design of the policy in suit (so far as it applied to the 
leased machinery) was to meet this situation." 

The only difficulty in the case arises from the somewhat unhappy phraseology 
of the policy in stating that it was to indemnify the insured for loss which would 
be sustained “if said machinery were damaged or destroyed by fire,” and _ that 
“said loss” was the difference between the sound value at the time of loss and the 
option price. Plaintiff seizes upon this language to buttress a contention that 
whether the machinery were “destroyed” or whether it were merely “damaged” 
to any extent whatever, the measure or amount of the “loss” was fixed at the differ- 
ence of approximately $23,000 between the sound value and the price at which 
plaintiff had the right to purchase. When the policy speaks of “said loss,” how- 
ever, it obviously means the loss which the policy was intended to cover; that is 
to say, it is defining, not an agreed amount payable in case of any loss, but the loss 
insured against—in other words, the subject of the coverage. It does not mean 
that whatever damage occurred, however slight, the loss payable under the policy 
would be the entire amount of plaintiff's equity, but that the loss for which the 
policy was to indemnify the insured was the loss, if any, to that equity, such equity 
consisting of “the difference between the replacement cost * * * and the purchase 
price. * * * ” 

Until and unless that equity was impaired by destruction or damage of the 
machinery to an extent in excess of $17,719 there would be no loss payable. In 
the present case the damage was less than the option price, and therefore never 
came within the ambit of plaintiff's equity which was insured under the policy. 
Nor can plaintiff recover the actual $9,553.62 of damage, because the language in 
regard to the leased machinery superseded that of the general coverage and 
expressly indicates that in the case of the leased machinery, as distinguished from 
the machinery owned outright by plaintiff, the coverage is confined to plaintiff's 
equity or interest and does not extend to a damage short of the minimum value 
at which that equity began. Any other construction would accomplish a result 
out of accord with what, as already stated, plaintiff admits to have been the 
intention of the parties. 

Because of the conclusion thus reached, it is unnecessary to discuss other 
points which were the subject of argument. For example, it is immaterial whether 
or not plaintiff could have compelled Cleveland Worsted Mills Company to repair 
the machinery out of the proceeds of the $20,000 policy, or whether such repair was 
in fact made. The vital point is that plaintiff suffered no loss covered by the policy. 
The judgment is therefore affirmed. 


SPANGLER v. UNION NAT. MOUNT JOY BANK. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 541. 
1. RIGHT OF MORTGAGEE. 
Mortgagee of real property held not entitled to retain proceeds of that part 
of fire policy which covered personal property, notwithstanding policy contained 


* That this is conceded by plaintiff is shown by its eighth request for conclusions of law, in 
which the court was asked to find that “the intent of the parties was to insure the loss of the 
equity, being the difference between the sound value of the property and the amount at which it 
could be purchased under the terms of the lease agreement.” 
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standard union mortgage clause and was in mortgagee’s possession at time of fire, 
having been delivered to mortgagee “as security.” 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Appeal No. 301, October term, 1936, from judgment of Court of Common Pleas, 
Lancaster County, No. 112, August term, 1935; Benj. C. Atlee, President Judge. 

Assumpsit by J. Barr Spangler, trustee in bankruptcy of Harold B. Endslow, 
against the Union National Mount Joy Bank to recover the sum of $751.56, repre- 
senting damage by fire to certain personal property. Judgment for defendant, and 
plaintiff appeals. 

Reversed, and record remitted with a procedendo. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

John L. Hamaker, of Lancaster, for appellant. 

Harris C. Arnold and John A. Coyle, both of Lancaster, for appellee. 

CUNNINGHAM, Judge. 

The contest out of which this appeal arose is over the application of the sum 
of $751.56, now in the hands of the defendant bank and representing damage by 
fire to certain personal property. It was paid to the bank by the insurance com- 
panies which had insured both the buildings and personal property upon a farm 
mortgaged by the owner, now a bankrupt, to the defendant, and is claimed by 
the insured’s trustee as a part of the bankrupt’s estate and by the bank as mort- 
gagee under certain provisions of the policies. The action, in assumpsit, was dis- 
posed of in the court below upon a case stated and resulted in a judgment in 
favor of the bank. The insured’s trustee has appealed from that judgment. 

These material facts are set out in the case stated: Harold B. Endslow owned 
a farm with buildings and improvements thereon, situate in Rapho township, Lan- 
caster county, Pa. On April 22, 1926, he executed a bond in the principal sum of 
$7,800, secured by a mortgage upon his farm, to the appellee, the Union National 
Mount Joy Bank. This mortgage, which was recorded when executed, by its terms 
provided that it was given as collateral security for the payment of all notes or 
indebtedness of the mortgagor to the mortgagee which then existed or might there- 
after arise at any time prior to the satisfaction of the mortgage. By September 
30, 1934, the date of the fire, Endslow was indebted to the bank on various notes 
totaling $6,795. At the time of the fire Endslow was insolvent: on October 13, 
1934, he was adjudicated a voluntary bankrupt and J. Barr Spangler, appellant 
herein, was duly elected and qualified as trustee. 

More than four months prior to the filing of the petition in bankruptcy, Ends- 
low obtained fire insurance covering the buildings and personal property on his 
farm in a total sum of $15,000, prorated equally among four companies. In the 
language of the case stated, he “caused to he indorsed” on each policy a standard 
Union mortgage clause, providing that “loss or damage, if any, under this policy, 
shall be payable to Union National Bank, Mount Joy, Pa., as mortgagee or trustee 
as interest may appear * * *, ” and “delivered the policies so indorsed to the bank 
as security.” The fire damaged both the buildings and the personal property on 
the mortgaged premises. In an adjustment, participated in by Endslow, representa- 
tives of the insurance companies and of the mortgagee, it was agreed that the 
total loss should be fixed at $6,751.56, apportioned in the ratio of $6,000 as loss on 
buildings and $751.56 as loss on personal property. 

Prior to the bankruptcy of Endslow, namely on October 5, 1934, the bank, 
having entered judgment on the bond accompanying the mortgage, issued writs 
of f. fa. upon it and another judgment and caused a levy to be made on the farm 
and personal property of Endslow. All proceedings under these writs were, how- 
ever, staved by the bankruptcy proceedings and consequently are not material to 
the present controversy. 

_ As a result of the adjustment, the insurance companies paid the total amount 
of the loss—$6,751.56—to the defendant bank. Both parties agree that the bank 
as mortgagee is entitled to apply the $6,000, representing the loss on buildings 
alone, to the payment of the mortgage debt. 

Under this state of facts, the bank claims it is entitled to the entire proceeds 
he policies, including the loss on the personal property, by virtue of the fact 


™ it was named as mortgagee in the standard union mortgagee clauses of the 
policies, 


of t 
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[1] A majority of the members of this court are of opinion that the bank is 
not entitled to retain the proceeds of the insurance upon the personal property 
merely by reason of the presence of the mortgagee clauses in the policies and its 
possession of the policies at the time of the fire. The question here raised was 
decided in Clarke & Cohen v. Real, to Use of Stroudsburg National Bank (1932) 
105 Pa.Super. 102, 159 A. 454, in which an allocatur was refused. In that case 
the proceeds of fire policies, which included loss both on buildings and _ personal 
property, were claimed by an alleged mortgagee bank, and also by Clarke & Cohen, 
assignees of the mortgagor. The policies contained a “loss payable” clause in favor 
of the bank, which clause was expressly limited to loss on buildings. The lower 
court, however, held that the bank was entitled to the loss on personalty by virtue 
of another clause in the policy, referred to as clause “A,” which was the union or 
standard mortgage clause. In holding that this clause gave a mortgagee no rights 
to lasses on personal property covered by the policy, Keller, J. (now P. J.), said 
(105 Pa.Super. 102, at page 114, 159 A. 454, 459): 

“The standard mortgagee clause covers and relates only to insurance on real 
property, or personal property so annexed to the real estate as to be bound by a 
mortgage on the real estate. This is apparent from the language of the clause 
itself as well as the provision of the standard policy authorizing it (Act of May 17, 
1921, P.L. 682, p. 737 [40 P.S. § 658]), and is clearly set forth by Judge Kephart 
in the opinion in Knights of Joseph B. & L. Ass’n v. Mechanics’ Fire Ins. Co., supra, 
66 Pa.Super. [90] 96, and by Judge Head in Bell Co. v. Monroe Hotel Co., 73 
Pa.Super. 460, 463, 464, the latter saying: ‘It appears from the affidavit of defense 
that some of the policies which contained the rider clause referred to (that is, 
the standard mortgagee clause) were written to protect the mortgagor against loss 
on personal property, wearing apparel, and the like. The amount of premium that 
would be owing for such insurance bought no protection for the mortgagee because 
such property was outside the mortgage.’ See, also, Wilcox v. Mutual Fire Ins. 
Co., 81 Minn. 478, 84 N.W. 334.” 

This result would seem to follow necessarily from the very terms of the clause 
itself, providing, as it does, that any loss shall be payable to the mortgagee “as 
his interest may appear,” his only interest as mortgagee being in the real estate 
covered by the mortgage. 

In Knights of Joseph B. & L. Ass’n v. Mechanics’ Fire Ins. Co. (1917) 66 Pa. 
Super. 90, the question was whether the plaintiff, mortgagee under a standard 
mortgagee clause had given notice within a reasonable time of a change in owner- 
ship of the property. Prior to the fire there had been a foreclosure. Speaking of 
the mortgagee clause in the policies, this court stated (p. 96): “This mortgagee 
clause, when given, contemplated changes in the title, ownership and possession 
that necessarily follows the ordinary foreclosure proceedings on a mortgage. It 
was the mortgagee’s interest, through these various changes, that was being pro- 
tected under the agreement, and the damage in that protected interest is now being 
sued for.” 

In Bell Co. v. Monroe Hotel Co. (1920), 73 Pa.Super. 460, plaintiff, an insurance 
brokerage company, sued the defendant, mortgagee under a standard mortgage 
clause, to recover premiums alleged to have been advanced by it over a period of 
years. Plaintiff’s statement of claim was held insufficient because it did not aver 
that plaintiff had actually paid the premiums to the insurance companies. The court 
pointed out (as quoted in the Clarke Case, supra) that premiums paid on insurance 
covering personal property “bought no protection for the mortgagee because such 
property was outside the mortgage.” 

The authorities bearing directly on this point of jurisdictions other than Penn- 
sylvania are neither numerous nor recent, but all of them, save one, sustain the 
conclusion of this court in the Clarke Case, supra. = 

In Wilcox v. Mutual Fire Ins. Co. of Minnesota (1900) 81 Minn. 478, 84 NW. 
334, cited in the Clarke Case, 105 Pa.Super. 102, at page 114, 159 A. 454, plaintiff, as 
mortgagee, claimed the proceeds of a loss covering personal property as well as real 
estate, under a clause making the loss payable to him as his interest might appear; 
he also claimed the personal property proceeds by an assignment from the insured, 
after loss. The court held that he could not recover, as mortgagee, any of the loss 
resulting from destruction of the personal property, and that plaintiff got nothing by 
the assignment, as the insured had made a settlement with the company prior to the 
assignment, leaving nothing to assign. 
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In Washington Nat. Bank v. Smith (1896) 15 Wash. 160, 45 P. 736, it was held 
that a mortgagee of a mill property, under a fire policy containing a loss payable 
clause as her interest as mortgagee might appear, had no right to the proceeds of 
insurance covering the machinery in the mill, where such machinery was personalty. 

The case of In re Holmes Lumber Co. (D.C.1911) 189 F. 178, is one in which 
the mortgagor insured property covered by the mortgage lien and also other proper- 
ty not so covered. The court decided that the mortgagee was not entitled as against 
the trustee in bankruptcy of the mortgagor, to insurance covering other property of 
the mortgagor than that covered by the lien of the mortgage, citing cases (p. 182), 
including the Wilcox Case, supra. 


In Imperial B. & L. Ass’n v. A€tna Ins. Co. (1932) 113 W.Va. 62, 166 S.E. 841, 
97 A.L.R. 1158, where the insured by mistake executed a mortgage to the mortgagee 
on a house and lot not owned by her, the court held that the mortgagee, under a 
standard mortgagee clause contained in policies insuring the mortgaged premises, 
could not recover at all as it had no interest in the property insured. 

In Collins v. Lumbermen’s Ins. Co. of Phila., Pa. (1931) 162 Wash. 1, 297 P. 
748, the court concluded that the assignee of a mortgagee under policies of fire 
insurance containing- mortgage riders did not acquire any rights by virtue thereof, 
to the insurance on personal property on the mortgaged premises. 


In Colby v. Parkersburg Ins. Co. (1893) 37 W.Va. 789, 17 S.E. 303, the mortga- 
gee claimed the proceeds arising from the loss on personal property, under a loss 
payable, as his interest as mortgagee might appear, clause, although the mortgage 
covered real estate and fixtures only. The mortgagee also claimed the personal prop- 
erty proceeds by an assignment, before loss, and a delivery of the policies. It was 
pointed out (37 W.Va. 789, 17 S.E. 303, at page 305) that a delivery of the policy 
to the mortgagee did not necessarily show an assignment, but was an equivocal act 
because the mortgagee would ordinarily be entitled to possession of the policies. 
This case was followed for the proposition that the mortgagee is entitled to per- 
sonalty losses in the case of Bentley v. Standard Fire Ins. Co. (1895) 40 W.Va. 
729, 23 S.E. 584, 587, where, however, there was a clear assignment of the entire 
policy, with the consent of the company, to the mortgagee. 

In 26 Corpus Juris at page 441 the rule applicable to the allocation of the pro- 
ceeds of fire insurance as between mortgagor and mortgagee is stated as follows: 
“A policy payable to a mortgagee as his interest may appear does not entitle the 
mortgagee to the proceeds of insurance not covered by the loss payable clause; and 
if the policy covers property not mortgaged as well as mortgaged property, the 
morteagee is entitled only to such portion of the proceeds as represents the loss to 
a mortanaed property.” See, also, Cooley’s Briefs on Insurance (2d Ed.) (1928) 
Pp. 0529. 

As none of the insurance companies raised any question as to its liability but 


paid the loss as adjusted, we are not now concerned with the other provisions of the 
standard mortgage clause. 


A further question has been injected into this case by several statements in the 
opinion of the learned president judge of the court below which are challenged by 
the appellant as not being supported by the contents of the case stated. One sentence 
in the opinion reads: “The defendant bank claims that this sum of $751.56 is to be 
applied on their claim against Endslow, this claim being made under the above 
mentioned collateral mortgage and under assignment of the insurance policies under 
which the moneys were paid.” Again, at the close of the opinion this language 
appears: “Indisputably the date of the assignment of the policies was more than 
four months prior to the bankruptcy and therefore the assigned policy is valid as 
against the claim of the trustee in bankruptcy.” (Italics supplied.) We are unable 
to find anything in the case stated which would justify a court in concluding that 
Endslow made any “assignment” of any of the policies to the bank, either before 
or after the loss occurred. 


In our discussion of the facts appearing from the case stated, we have already 
quoted from the only averment upon which these statements of the court below 
could possibly be based. That averment appears in a supplemental stipulation and 
reads, in full: “(b) Endslow caused the said clauses making loss if any payable to 
the bank as its interest might appear, to be endorsed thereon and delivered the 
policies so endorsed or caused them to be delivered to the bank as security, all more 


than four months prior to the filing of the petition in bankruptcy, and the bank 
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continued to hold the policies until it received payment thereunder.” (Italics sup- 
plied.) 

As we read the above paragraph, there is nothing in the phrase “as security” 
which indicates that it was intended by the parties to mean anything more than 
that the policies were to be held by the bank, as the party named in the mortgagee 
clause and therefore entitled to hold them as security for its interest, as mortgagee, 
in the real estate covered by the mortgage. 

The mere fact that the policies, containing standard union mortgagee clauses, 
were delivered to and were in the possession of the mortgagee, is of no particular 
significance. This is so because, as mortgagee, it was entitled to possession of the 
policies. It is the usual practice for the mortgagee to retain possession of insurance 
policies containing riders in his favor. In Clarke & Cohen v. Real, to Use of Strouds- 
burg National Bank, supra, the mortgagee bank, as here, claimed to be entitled to 
the proceeds of insurance covering the personal property by reason of an assignment 
of the entire policy, made by the insured, after loss, as collateral for the entire mort- 
gage obligation. It was there stated (105 Pa.Super. 102, at page 112, 159 A. 454, 
458): “The delivery of the policy to Stroudsburg National Bank would not, of 
itself, amount to such an assignment or appointment, for as payee of the insurance 
on the building, under the loss payable clause limited to the insurance on the build- 
ing, the hank had a right to the custody of the policy, and delivery of it to the bank 
on that account would not enlarge the rights of the bank so as to authorize it to 
collect the proceeds of insurance on the personal property and apply it to its loans 
against the insured. * * * It is enough to hold that mere delivery of the policy to 


an appointee or payee under a limited loss payable clause, does not authorize the 
latter to hold it beyond the terms of the appointment.” The same reasoning applies 


in the present case for although the loss payable clause was not expressly limited to 


the loss on buildings, it was limited to the mortgagee’s interest as such. 


[2, 3] Ordinarily, facts which are not distinctly or expressly agreed upon in a 
case stated must, on appeal, be taken as not existing: Shoener v. County of Schuyl- 
kill, 107 Pa.Super. 114, 163 A. 319, and.cases there cited. There are, however, prece- 
dents for remitting the record in actions based upon cases stated for further pro- 


ceedings. Hebron et al. v. Magda, 280 Pa. 508, 124 A. 674; Smith v, Bloomington 
Coal Co,, 282 Pa. 248, 127 A. 627: Studebaker Sales Company v. Nehaus, 103 Pa. 
Super. 114, 158 A. 283. ; 

In view of the positive statements of the court below, to which we have referred, 


we have concluded to reverse the judgment appealed from and remit the record to 
afford the bank an opportunity to show, if it can, that there was an “assignment” of 


the policies to it. Unless the bank can show something more than the mere delivery 
of the policies to it, as mortgagee, and its possession of the policies at the time of 
the loss, the appellant is entitled to a judgment in his favor. ; 

[4] We may add, by way of reply to the suggestion of counsel for the hank 
that appellant cannot maintain this action against it but should sue the insurance: 
companies for wrongful payments, that we think the present action was properly 
brought against the bank as an action in assumpsit for money had and received 
by it which appellant claims belongs to him. McAvoy & McMichael v. Com. Title 
Ins. & Trust Co., 27 Pa.Super. 271; Greenwich Bank v. Commercial Banking Corp. 
85 Pa.Super. 159, and cases cited at page 163; and Hering v. Donato, 93 Pa.Super 

Judgment reversed and record remitted with a procedendo. 


WILLITS v. CAMDEN FIRE INS. ASS'N. 
Superior Court of Pennsylvania. Jan. 29, 1937. 
189 Atlantic Reporter 559. 
2. MORTGAGE. 

Standard mortgagee clause in fire policy created in favor of mortgagee separ 
ate, distinct, and independent contract of insurance from that between mortgagor 
and ingurer. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

3. ASSIGNMENT. . 

Standard mortgagee clause in fire policy is not an assignment of policy 
simple loss payable clause. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
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4, OTHER INSURANCE. 

Insurer held not relieved of liability under fire policy on ground that insured 
at time of application falsely represented that there was no other insurance on 
property, where other policy contained standard mortgagee clause and lapsed as 
to insured, according to its terms, for failure to pay assessment, notwithstanding 
mortgagee paid assessment upon demand, since such other policy was void as to 
insured and was not revived by mortgagee’s payment, even if insured reimbursed 
mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

5. KNOWLEDGE OF AGENT. 

Knowledge of insurer’s agent, who was authorized to countersign and issue 
policies, of existence of other insurance on property at time of application for fire 
policy, estopped insurer from setting up existence of other insurance as ground 
of invalidity in defense to action on policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Appeal No. 303, October term, 1936, from judgment of Court of Common 
Pleas, Lycoming County, No. 363, December term, 1934; D. M. Larrabee, Judge. 

Assumpsit by T. H. Willits against the Camden Fire Insurance Association 
to recover on a fire insurance policy. From a judgment for plaintiff for $1,000, 
with interest, defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

John E. Cupp and John B. Cupp, both of Williamsport, for appellant. 

H. C. Hicks and Harry Swank Phillips, both of Williamsport, for appellee. 

KELLER, President Judge. 

The defendant company on January 10, 1934, issued its policy of insurance 
to the plaintiff insuring the dwelling on his farm against loss or damage by fire for 
one year in the amount of $1,000. The dwelling was totally destroyed by fire on 
June 28, 1934, the loss being in excess of $1,000. 


The insurance company having refused to pay, plaintiff brought this action 


on the policy. 

The defense relied on by the insurance company was that it was not liable 
because of the following provision in the policy: “Unless otherwise provided by 
agreement in writing added hereto, this company shall not be liable for loss or 
damage occurring (a) while the insured shall have any other contract of insurance, 
whether valid or not, on property covered in whole or in part by this policy. * * * ” 
It averred in its affidavit of defense that, at the time the plaintiff made applica- 
tion for and received the policy in suit, the defendant |clearly a mistake for 
plaintiff] held a policy—No. 12665—issued by the Blooming Grove Mutual Fire 
Insurance Company, insuring him against loss or damage by fire in the amount 
of $1,000 to the same building insured by this defendant’s policy, and that both 
policies of insurance were in full force and effect on the date of the fire. It further 
averred that the plaintiff did not give notice to the defendant of the “existing 
valid policy of Blooming Grove Mutual Fire Insurance Company” at the time he 
made application for and received the policy of defendant, and that the policy 
contains no indorsement permitting other insurance. 

[1] The evidence of the plaintiff, who was called as if upon cross-examination 
by the defendant, as to what occurred when the policy in suit was applied for and 
taken out, was as follows: 

, Q. When the agent of the Camden Company was negotiating with you for 
you to take out this policy of insurance with the Camden Company, did you notify 
that agent of the policy with the Blooming Grove? A. Yes. * * * 

R “Q. Well, Mr. Willits, tell us what you told the agent about the Blooming 
ve policy, * * * A. I told him there was other insurance carried by the Jersey 
Shore Trust Company, but that now, at the time, it had lapsed and there was no 
Msurance on it. 

“Q. Did you tell him what company it was in? A. Yes.” 

As this testimony was not rebutted by other evidence or circumstances, defend- 
nt 1s bound by it. Dunmore v, Padden, 262 Pa. 436, 105 A. 559; Burke v. Kennedy, 


286 Pa. 344, 133 A. 508. 
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[2-4] The evidence as respects the Blooming Grove policy may be summarized 
as follows: 

When the plaintiff bought his farm, he took title subject to a mortgage of the 
Jersey Shore Trust Company for $1,800. On April 14, 1931, at the direction of 
the mortgagee, he applied for insurance on his dwelling house and barn to Bloom- 
ing Grove Mutual Fire Insurance Company, a mutual company, $1,000 on each. The 
policy was issued the same day. It contained numerous provisions not here 
material, but provided for payment by the insured of all assessments levied by the 
directors of the company. The constitution, which was printed as a part of the 
policy, provided that, if payment of an assessment was not made within 30 days 
after the date of notice thereof, all liability of the company should cease and the 
policy be null and void. The application signed by the plaintiff agreed to these 
terms. The policy contained a standard mortgagee clause, of which the following 
provisions are material : 

“Loss or Damage, if any, under this policy shall be payable to Jersey Shore 
Trust Company as first Mortgagee, (or trustee) as interest may appear, and this 
insurance, as to the interest of the mortgagee (or trustee) only therein, shall not be 
invalidated by any act or neglect of the mortgagor or owner of the within described 
property. * * * Provided, that in case the mortgagor or owner shall neglect to 
pay any premium due under this policy, the mortgagee (or trustee) shall, on demand 
pay the same. * * * 

“Whenever this company shall pay the mortgagee (or trustee) any sum for loss 
or damage under this policy and shall claim that, as to the mortgagor or owner, 
no liability therefor existed, this company shall, to the extent of such payment, be 
thereupon legally subrogated to all the rights of the party to whom such payment 
shall be made, under all securities held as collateral to the mortgage debt, or may, 
at its option, pay to the mortgagee (or trustee) the whole principal due or to grow 
due on the mortgage with interest, and shall thereupon receive a full assignment 
and transfer of the mortgage and of all such other securities; but no subrogation 
shall impair the right of mortgagee (or trustee) to recover the full amount of its 
claim ” 

The policy was delivered to Jersey Shore Trust Company, in whose possession 
it has since remained. 

At the time the plaintiff applied for the insurance policy in suit his insurance 
under the policy in Blooming Grove Company had lapsed or “run out,” as he 
expressed it, because he had not paid an assessment duly made by the directors of 
the company, within 30 days after receipt of the notice of such assessment. As 
to him,-the policy by its terms and conditions was then void, and he had no existing 
contract of insurance on the dwelling. 

Much of the controversy between these parties is due to the fact that the 
defendant failed to realize that, by including in its policy the standard mort- 
gagee clause, the Blooming Grove Company not only insured Willits, this plaintiff, 
against loss by fire, but also created in favor of the mortgagee, Jersey Shore Trust 
Company, a separate, distinct, and independent contract of insurance. Knights of 
Joseph B. & L. Ass’n v. Mechanics’ Fire Ins. Co., 66 Pa.Super, 90, 94; Overholt v. 
Reliance Ins. Co., 319 Pa. 340, 344, 179 A. 554. The mortgagee clause is not an 
assignment of the policy or a simple loss payable clause. Id. As long as Willits 
paid his assessments and did not, by any other act or neglect, invalidate or render 
void the insurance contract with him, the independent contract with the mortgagee 
imposed no additional liability on the company; but upon any act or neglect of the 
insured mortgagor or owner, which rendered void the insurance as to him, the 
independent contract with the mortgagee immediately imposed on the company 
a liability separate and distinct from that to the mortgagor or owner. Thus, although 
the policy was rendered void as to Willits by his failure to pay the assessment 
within 30 days after notice of its levy and he, consequently, had no existing contract 
of insurance on the property on January 10, 1934, when he applied for the insur- 
ance in suit, the independent contract of insurance with the mortgagee remain 
in full force and effect until notice of Willits’ nonpayment was given it and demand 
for payment of the assessment by Jersey Shore Trust Company to Blooming Grove 
Company, in response to such demand, on February 23, 1934—after the issuance 
of the policy in suit—kept the independent contract of insurance with the mort- 
gagee in force, but did not serve to revive, reinstate, or put again into force the 
insurance contract with Willits; and it makes no difference in this respect that 
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Willits, in order to prevent a foreclosure of the mortgage, may have paid or reim- 
bursed the mortgagee to the amount of such assessment. Blooming Grove Com- 
pany recognized this independent contract, after the fire, by paying the mortgagee, 
Jersey Shore Trust Company, the insurance covering the burned dwelling, but in 
doing so it took with the consent of the mortgagee, an assignment of ten-eigh- 
teenths of the mortgage, thus asserting its denial of any existing contract of insur- 
ance with Willits. The situation, in legal effect, was no different from what it 
would have been if Willits had canceled the Blooming Grove policy, say, on 
January 1, 1934, and Jersey Shore Trust Company had immediately taken out a 
policy insuring its separate mortgage interest. The existence of such a policy in 
favor of Jersey Shore Trust Company would not have had any effect on the policy 
issued on January 10, 1934, by this defendant to the plaintiff. 

The plaintiff, therefore, in his representations to the defendant’s agent, not 
only stated the facts correctly but also drew the correct legal conclusion from 
them; and if the evidence produced was believed by the jury, he was entitled to a 
verdict. 

(5) As additional ground for this conclusion, we are in accord with the position 
of the learned court below that, the plaintiff, prior to the issuance of the policy 
in suit, having given the defendant company’s agent, who was authorized to counter- 
sign and issue policies of insurance, the facts in reference to the Blooming Grove 
Company policy, his knowledge binds the company, in the absence of fraud, which 
is not here alleged, and estops the company from setting up that ground of invalidity 
as a defense to the action on the policy. Russell v. Farmers’ Mutual Fire Ins. 
Co., 272 Pa. 1, 115 A. 835; Arlotte v. National Liberty Ins. Co., 312 Pa. 442, 447, 
167 A. 295; Gough v. Halperin, 306 Pa. 230, 159 A. 447; Isaac v. Donegal & Conoy 
Mut. Fire Ins. Co., 308 Pa. 439, 443, 162 A. 300; Ronca y. British & Foreign Marine 
{ns. Co., 314 Pa. 449, 452, 453, 172 A. 475; Davis v. Home Ins. Co., 74 Pa.Super. 
92; First Nat. Bank v. Newark Fire Ins. Co., 118 Pa.Super. 582, 586, 180 A. 163. 


The assignments of error are overruled, and the judgment is affirmed. 


REPUBLIC INS. CO. v. HALE et al. No. 1650—6745. 
Commission of Appeals of Texas, Section B. Jan. 7, 1937. 
99 Southwestern Reporter (2d) 909. 

5. TOTAL LOSS. 

_ In action on fire policy, whether insured building was total loss was held for 

jury, 

“Total loss” means such destruction of a building as that, after the fire, 
there remains standing in place no substantial remnant thereof which a 
reasonably prudent owner, uninsured desiring to restore the building to 
its original condition, would utilize as basis of such restoration. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action by N. L. Hale and others against the Republic Insurance Company. 
Judgment for plaintiffs was affirmed by the Court of Civil Appeals [69 S.W.(2d) 
482], and the defendant brings error. 

Reversed and remanded. 

_Smithdeal, Shook, Spence & Bowyer and J. Louis Shook, all of Dallas, for 
plaintiff in error. 

_ Neyland & Neyland, of Greenville, and T. E. McKee, of Dallas, for defendants 

in error. 

TayLor, Commissioner. 

This suit was by N. L. Hale to recover on a policy of fire insurance issued by 
the Republic Insurance Company insuring a building in Commerce, Tex., against 
loss or damage by fire. The jury found the building was a total loss after the fire 
and the court rendered judgment for Hale, which was affirmed by the Court of Civil 
Appeals. 69 S.W.(2d) 482, 483. 

_ Application for the writ was granted upon the proposition, among others, com- 
Planing of misconduct of the jury. 
he misconduct alleged is that the juror Reaves, who resided at Commerce, 
inspected the building in question after the adjournment of court on the afternoon 
that the charge was read to the jury; that during the jury’s deliberations the 
ollowing morning, and after two of the jurors, Lovelace and Pierce, had twice 
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voted “no” in answer to the issue as to whether the building was a total loss, 
Reaves stated to Lovelace in the presence and hearing of Pierce that he had seen the 
house on that morning and it was nothing but a hull and was a total loss and could 
not be rebuilt; that after the statement was made Lovelace and Pierce changed 
their negative answers and voted affirmatively that the building was a total loss: 
that Reaves’ conduct in viewing the building and making the statement complained 
of was prejudical. 

It appears from the evidence heard upon motion for a new trial that Reaves, 
after the second ballot on the issue of whether a reasonably prudent person would 
have used the remnant of the structure in rebuilding the house as it was before the 
fire, stated to Lovelace that he had had occasion to be in the vicinity of the building 
and that he had seen it and it was nothing but a hull and could not be rebuilt; 
that after the statement both Pierce and he voted to answer the issue that the 
building was a total loss. 

It is not controverted that Reaves viewed the remnant of the building after 
counsel had finished their arguments to the jury and prior to the time the jury 
began its deliberations. Nor is it controverted that Reaves made the statement 
during the deliberations substantially as alleged. 

It is the theory of counsel for Hale that the action and statement of Reaves 
did not influence Pierce and Lovelace to change their votes in that they had 
already made up their minds to make the change before Reaves made the statement. 
Counsel rely in part upon the testimony of Reaves himself that he had already made 
up his mind to vote that the building was a total loss before he saw what remained 
after the fire. 

Reaves was asked on cross-examination if it was his recollection that, before he 
made the statement to Lovelace, Pierce had said, “Let’s take another vote, I am 
going to vote that it is a total loss.” He answered that he had, and, amplifying his 
answer, said 

“He was holding up his hand this way (indicating) and he said ‘I wanted to bea 
little contrary. I wanted to be a little slow and see how you all were going to do, 
but I am going to vote with the rest of you.’ Then I said: ‘You had just as well, I 
had occasion to be in the vicinity this morning and inspected it and it is nothing but 
a hull.’” 

Reaves testified further: 

“Q. Mr. Reaves, you just whispered, sotto voce, after he said he was going to 
vote that it was a total loss? A. He sorter put his hand up this way, and I put 
my hand up and said: ‘you might as well, it is a total loss.’ 

“Q. That was after he told you he was going to change his vote? A. Yes sir. 

“Q. You are positive about that? A. Yes sir, when I made that affidavit to 
him I was not right positive, I told him I believed it was afterwards, but I would 
not be right positive, we took three votes. 

“O. It was just before the third vote or just after it and after they both declared 
they were going to change their votes? <A. Yes sir. ; 

“QO. You are positive? A. Yes sir; Mr. Hambrick, the foreman, was in the 
other end of the room, discussing something with some of them * * * and 
when they got through discussing it they took another vote, then the toreman 
signed the papers according to the court’s charge and we came in and made our 
report.” 

Lovelace testified that when the court finished his charge to the jury he told 
them they could go home and come back the next morning and consider their ver 
dict but not to discuss the case that evening; that the jury began deliberating 
about 9 o’clock the next morning and that on the first two ballots he voted that the 
building was not a total loss and he thought Mr. Pierce voted the same way; 
that he afterwards changed his vote: that after the second ballot Reaves made a 
statement to him that the building was just a hull; that he had had occasion to 
be in that vicinity and had seen the house ; that Pierce was sitting next to him (Love- 
lace) but he did not know whether Pierce heard what Reaves stated but that after 
that conversation both voted it was a total loss. On cross-examination he testified 
as above set out to the effect that he was just stalling prior to the third ballot. He 
testified on cross-examination also that Reaves’ remarks concerning the building's 
being a total loss did not have any influence upon him..- 

Pierce testified that on the first ballot the voting stood as to number two and 
ten; that he and Lovelace were the two and voted the building was not a total 





1937 


- loss, 
en the 
could 
anged 

loss; 
lained 


eaves, 
would 
re the 
ilding 
built; 
it the 


after 
jury 
ement 


eaves 
had 
ment. 
made 
ained 


re he 
I am 
gz his 


) bea 
0 do, 
ell, I 
g but 


ng to 
I put 


Ss sir. 
vit to 
vould 


‘Jared 


n the 
* and 
reman 
e our 


e told 
r ver- 
rating 
at the 
way; 
ade a 
ion to 
Love- 
after 
stified 
. He 


Fire] Republic Ins. Co. v. Hale et al. 1387 


loss. In answer to a question as to whether he heard Reaves have a conversation 
with Lovelace about the building, he said, “All I heard him say was that it was 2 
hull, that is all I heard.” 

“Q. Did he say that he had seen it? A. I did not understand him to say that 
he had seen it, but that’s the way I taken it, that he had seen it. 

“QO. You understood from what he said that he had seen it? A. I thought so 
from what he said, he said it was a hull. 

“Q. Before that time Mr. Lovelace voted that the building was not a total 
loss? A. Yes sir. 

“Q. So did you? A. Yes sir. 

“Q. After that did you vote differently? A. Yes I told them all I would come 
over and to take another vote on it, and Mr. Lovelace he came over. 

“Q. That was after the statement made by Mr. Reaves? A. I have got that in 
my mind, I can’t hardly say whether it was or not, it was a few minutes * * * 
until we taken the vote. 

“Q. Anyway, Mr. Reaves made that statement before the final ballot was taken? 
A. Yes sir. 

“Q. And after that you and Mr. Lovelace both voted that it was a total loss? 
A. Yes sir. 

“OQ. What did you think about it when you first went to vote? A. I did not 
think it was a total loss. * * * ” 

On cross-examination the witness testified: 

“Q. Is this not a fact, that before the third vote was taken you announced 
‘Let's take another vote, I am going to vote with you all’? A. Yes sir. 

“QO, And it was after that that Mr. Reaves said to Mr. Lovelace whatever he 
did about it? * * * A. The way I refresh my mind I think now it was. 

“QO. After he made that statement? A. Yes I was ready to vote again, I was 
going to vote it was. 

“Q. Did Mr. Reaves’ statement have anything to do with your changing your 
mind? A. I hardly think it did.” 

Reaves testified that the occasion of his seeing the remnant of the building was 
that he had occasion before coming to court to go to a place a block below where 
the building was located to see a man; that when he arrived the man was not 
there; that he was on foot and near the building and curiosity took him to see it. 
He testified upon the point as follows: 

“QO. What did you do? A. I stopped at the southwest corner and looked into 
the window, the window was burned out and I went to the northwest corner and 
sighted down the wall, then I went to the northeast corner and looked down the 
front wall. 

“Q. There had been a good deal of talk, argument, the day before as to 
whether these walls were bulged? A. Yes sir. 

“Q. And you went there to see for yourself? A. Yes sir. * * * 

“Q. They argued that the walls were bulged and warped? A. Yes sir. 

“QO. And that is the reason you sighted? A. Yes sir. 

“O. They also argued that unless the building could be used like it was it was a 
total loss, but if it could be used like it was, it was not a total loss and you went 
to the window to see whether that could be done? A. Yes sir. 

‘ ve And you concluded from your examination that it was nothing but a hull? 
a. es sir. 

“Q. And that it would have to be torn down, that it could not be used in that 
condition? A. Yes sir. * * * 

“Q. From your inspection you thought it could not be rebuilt? A. Yes sir. 

“Q. That was your opinion when you rendered the verdict? A. Yes. I had 

already voted that way, it re-confirmed my belief.” 
_ Upon conclusion of the hearing of the testimony on the motion for a new trial 
it was agreed by counsel that the jury did not consider their verdict on the after- 
noon of the day on which the case was tried. The trial judge in ruling -upon the 
motion stated it was clear from the testimony that Reaves’ statement was made 
after the two jurors had announced they were ready to vote with the others, and 
that they would have voted that way regardless of what Mir. Reaves said. 

[1] There is no question but that the viewing of the house by the juror Reaves 
during the trial and before the jury began its deliberations was misconduct. 
Texas Midland R. R. v. Brown (Tex.Com.App.) 228 S.W. 915. He states, however, 
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that he had already made up his mind before he saw it that it was a total loss, and 
that the result of his inspection was merely to confirm the conclusion already 
reached, 

It is recognized by counsel for Hale in their able and frank discussion of this 
question that, if the testimony as a whole left it reasonably doubtful as to whether 
the conduct of Reaves was prejudicial, the court should set the verdict aside; but 
they insist in effect that a question of fact is presented by the evidence in the motion 
for new trial as to whether all reasonable doubt as to its prejudicial effect is 
removed, and that the trial judge’s refusal to grant the motion settled the ques- 
tion. They cite Reaves’ testimony that he was not influenced by the inspection, and 
that he had already made up his mind at that time that the building was a total 
loss. 

|2, 3] It is well settled that the effect of a jury’s misconduct is not a fact issue 
and that a juror’s testimony as to whether the misconduct did or did not influence 
him in arriving at a verdict does not determine the question. Casstevens v. Texas 
& P. R. Co., 119 Tex. 456, 32 S.W.(2d) 637, 73 A.L.R. 89; Lincoln v. Stone (Tex. 
Com.App.) 59 $.W.(2d) 100; El Paso Electric Co. v. Cannon (Tex.Com.App.) 
99 S.W.(2d) 907, not yet reported [in State report]; Taylor v. Gen. Exch. Ins, 
Corporation (Tex.Com.App.) 96 S.W.(2d) 70, 73. As stated in the case last cited: 

“Misconduct being established, the question of whether or not it had any effect on 
the verdict is not a fact issue to be determined by the testimony of the jurors. 
The rule has been many times announced by this court that, where misconduct by 
the jury in reaching a verdict is. established and there is a reasonable doubt as 
to whether or not such misconduct affected the decision of the jury, the appellate 
court should set aside the judgment. The fact that jurors testify that their verdict 
was not affected by the misconduct does not alter the rule.” 

14] No evidence is disclosed by the record other than the testimony of Reaves 
himself as to whether his inspection of the building affected his verdict, to say 
nothing of the evidence relating to the change of votes by Lovelace and Pierce. 
It is reasonable to suppose that Reaves had some doubt about the matter before 
sighting down the walls to see if they were warped. He might have changed 
his mind after viewing the building, just as Pierce and Lovelace changed theirs 
after the statement was made by Reaves. The verdict had not been discussed by the 
jury at the time of his inspection, and had not been signed when subsequently he 
made the statement in the jury room. The jury’s deliberations were not terminated 
until their balloting was beyond recall by them 

We think it is stating it mildly to say, as we do, that the testimony heard on the 
motion leaves it reasonably doubtful whether or not the misconduct affected the 
verdict. The motion for a new trial should have been granted by the trial 
court and the Court of Civil Appeals erred in affirming the judgment. 

[5] Counsel for the company contend very insistently that the testimony shows 
as a matter of law that the building was not a total loss. We have carefully 
reviewed the evidence and are of the opinion it is such as to warrant submission of 
the issue to the jury. 

The able trial judge submitted the question to the jury in two issues: First, 
whether the building was a total loss; and, second, whether a reasonably prudent 
owner, uninsured, desiring a structure such as the one in question was imme- 
diately before the fire, in proceeding within a reasonable time after the fire to 
restore the building to its former condition, would have torn down those portions of 
the building left standing. Whether the building was a total loss is the ultimate 
issue; and we suggest that upon another trial a single issue be submitted inquiring 
whether the jury finds from a preponderance of the evidence that the building was a 
total loss; and that in connection with the issue the term “total loss” be defined 
substantially as follows: “By ‘total loss’ is meant such destruction of a building 
as that, after the fire, there remains standing in place no substantial remnant thereof 
which a reasonably prudent owner, uninsured, desiring to restore the building to 
its original condition, would utilize as a basis of such restoration.” 

The foregoing form of submission and definition is suggested by Judge Hickman 
speaking for the court in the recent case of Phcenix Assurance Company of London 
v. Stobaugh (Tex.Com.App.) 94 S.W.(2d) 428, 429. The opinion is the result of a 
thorough review of the authorities on this question. 

[6] We take occasion to point out also that in the case quoted from it is held 
that the Court of Civil Appeals (62 S.W.(2d) 678) correctly decided it is error to 
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permit witnesses expert in the building trade to testify, over objection, to their 
opinion as to whether a reasonably prudent owner, uninsured, and desiring to 
rebuild the house in question, would have used the remnant left standing as a basis 
for restoring the building to its former condition. The question as to what such 
owner would do is not a subject of expert testimony. Id. 94 S.W.(2d) 428, page 
429. 

The questions presented by the assignments not discussed need not recur upon 
another trial. 

The judgments of the trial court and Court of Civil Appeals are reversed and 
the cause is remanded. 

Opinion adopted by the Supreme Court. 


HOME INS. CO OF NEW YORK v. ROBERTS et al. No. 1645—6725. 
Commission of Appeals of Texas, Section B. Jan. 13, 1937. 
100 Southwestern Reporter (2d) 91. 
1. AGENCY. 

Local recording agent who was licensed by state, and whose authority from 
insurer to act as “agent for transaction of company’s authorized business in Texas” 
was approved by state, held to have authority to transact all company’s business 
authorized under permit from state (Vernon’s Ann.Civ.St. art. 5062a, §§ 1, 3, 6; 
Acts 1931, c. 96, § 2). 

(For other cases, see Insurance, Dec. Dig. § 88.) 

2, WAIVER. 

Provision that no condition or stipulation shall be waived except by written 
indorsement to policy is ineffectual to prevent parol waiver by authorized agent 
acting within scope of authority (Vernon’s Ann.Civ.St. art. 5062a, §§ 1, 3, 6: Acts 
1931, c. 96, § 2). 

(For other cases, see Insurance, Dec. Dig. § 383.) 

3. WAIVER. 

Provision that only certain officers and agents shall have power to waive condi- 
tions of policy does not preclude authorized agent other than officials named, acting 
within scope of authority, from effecting parol waiver (Vernon’s Ann.Civ.St. art. 
5062a, §§ 1, 3, 6; Acts 1931, c. 96, § 2). 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

4, CHANGE OF TITLE. 

In action on fire policy by insured’s grantee, where loss occurred after exe- 
cution of deed but before insured surrendered possession, provision making policy 
void on change of title held waived by local recording agent who told grantee trans- 
fer of policy was unnecessary until insured surrendered possession, and that grantec 
would be protected until such time (Vernon’s Ann.Civ.St. art. 5062a, §§ 1, 3, 6; 
Acts 1931, c. 96, § 2). 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 

Error to Court of Civil Appeals of Tenth Supreme Judicial District. 

_ Action by F. W. Roberts and another against the Home Insurance Company 
of New York and others. Judgment for plaintiffs was affirmed by Court of Civil 
Appeals [67 S.W.(2d) 369], and named defendant brings error. 

Judgments of trial court and Court of Civil Appeals affirmed. 

R. G. Storey and H. B. Sanders, both of Dallas, for plaintiff in error. 

Walker & Baker and Irwin T. Ward, all of Cleburne, for defendants in error. 

Ryan, Commissioner. 

This is a suit on a fire insurance policy, by the defendants in error, F. W. and 
Agnes Roberts, who were not the assureds in the policy, against plaintiff in error, 
and against T. E. and Mrs. Sallie Grant, who were the named assureds in the policy. 
_ On findings of a jury in answer to special issues, the trial court rendered 
judgment for the plaintiffs Roberts against plaintiff in error for the sum of $1,500 
with interest. This judgment was affirmed by the Court of Civil Appeals at 
Waco. 67 S.W.(2d) 369. 

The record discloses: On March 28, 1932, F. W. Roberts, owner of certain city 
Property in Cleburne, Johnson county, valued at $2,000, entered into a contract of 
exchange with T. E. Grant, owner of an approximately 50-acre tract in Johnson 
County outside the city of Cleburne, valued at $4,760, with an encumburance thereon 
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amounting to $1,260. Under the contract Roberts agreed to convey to Grant his 
city property, assume said indebtedness of $1,260, and pay $1,500 in cash; Grant 
agreed to convey his country property to Roberts. The agreement of exchange 
was consummated by execution of deeds between the parties, dated April 2 and 
April 4, 1932, respectively. 

At this time, Grant held a fire insurance policy issued by the Home Insurance 
Company, dated June 18, 1928, effective from June 1, 1928, to June 1, 1933, covering 
the frame dwelling house situated on his country property, to the amount of 
$1,300, and on household and kitchen furniture therein to the amount of $500, and 
on barns and sheds to the amount of $200. 

The Grants began moving off their place on April 20, 1932. They had removed 
most of their personal property, but not all, on that day, and expected to remove 
the balance the next morning, when Roberts would move in. The house burned 
that night about 11 p. m. and was a total loss. A portion of the furniture was 
burned and the loss was paid to Grant by the plaintiff in error under the policy 
sued on, which included both the house and furniture. 

In their pleading the Grants pray that plaintiffs Roberts recover from the 
insurance company; the trial court’s judgment, on the theory that as they are not 
seeking affirmative relief, specially provided that they should be and are bound by 
the judgment. 

The policy provided that it should be void “if any change, other than by the 
death of the insured, take place in the interest, title or possession of the subject of 
insurance (except change of occupants without increase of hazard) whether by 
legal process or judgment or by voluntary act of the insured, or otherwise.” 

The case was tried on the theory of a waiver by the company of this provision 
of the policy, based upon notice to, and the acts and representations of, one Roy L. 
Doak, who, it is contended, was the agent and representative of the company, with 
full authority in the premises. 

The acts of 1931 (42d Leg. c. 96) authorizes fire insurance companies to 
ap»oint two classes of agents, local recording agents and solicitors. 

Section 1 of the act (Vernon’s Ann.Ciy.St. art. 5062a, § 1) and section 2 are as 
follows : 

“Sec. 1. Insurance agents, as that term is defined in the laws of the State, shall 
for the purpose of the Act be divided into two classes; Local Recording Agents 
and Solicitors. 

“Sec. 2. By the term Local Recording Agent is meant a person or firm engaged 
in solociting and writing insurance, being authorized by an Insurance Company 
or Insurance Carrier to solicit business and to write, sign, execute and deliver 
policies of insurance and to bind companies on insurance risks, and who maintain 
an office and a record of such business and the transactions which are involved, who 
collects premiums on such business and otherwise performs the customary duties 
of a Local Recording Agent representing an Insurance Carrier in its relation with 
the public. 

“By the term solicitor is meant a person officing with and engaged in soliciting 
insurance on behalf of a Local Recording agent, who does not sign and execute 
policies of insurance and who does not maintain company records of such trans- 
actions. This shall not be construed to make a Solicitor of a Local Recording 
Agent who places business of a class which the rules of the company or carrier 
require to be placed on application or to be written in a supervisory office.” 

Under section 3 of said act (Vernon’s Ann.Civ.St. art. 5062a, § 3) reading: 
“Sec. 3. When any person or firm shall desire to engage in business as a Local 
Recording Agent for an Insurance Company or Insurance Carrier, he shall make 
application for a license to the Board of Insurance Commissioners, in such form 
as the Board may require, and such license may be issued by said Board in the 
form prepared by it when he shall be found of good character and good reputation. 

Doak obtained from the Board of Insurance Commissioners a license to 
engage in business as a local recording agent, the same reading: 
aahy State of Texas 

“Board of Insurance Commissioners 
“Austin, Texas. 

“This is to certify, that Roy L. Doak, Cleburne, Texas, composed of Roy L. 
Doak, sole owner, has fully complied with the laws of this State with reference to 
the licensing of Recording Agents for fire and casualty insurance companies, and is 
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hereby authorized to transact a Recording Insurance Agency business when and 
only so long as there shall be in force and effect a valid appointment from one or 
more companies duly authorized to do a fire or casualty insurance business in this 
State, or until such appointment or this certificate, or either of them is cancelled, 
revoked or otherwise terminated. 

“In testimony whereof, I have hereto signed my name officially and caused the 
seal of my office to be affixed this October 9, 1931. [Seal] W. A. Tarver, Chair- 
man, Board of Insurance Commissioners,” which it was agreed on the trial, is 
still in force and effect. 

This authorized Doak to act as local recording agent, but only after securing 
some company authorized to do business in this state, to designate him as such and 
notify the board of Insurance Commissioners accordingly, as provided in section 
6 of said act of 1931 (Vernon’s Ann.Civ.St. art. 5062a, § 6) which reads as fol- 
lows: “Sec. 6. After a person or firm shall have been granted a license as Local 
Recording Agent in this State, he shall be authorized to act as such Local Record- 
ing Agent only after and while having been authorized so to do by an Insurance 
Carrier or Carriers, having a permit to do business in this State, and when so 
authorized each Company or Carrier or its General and/or State and/or Special 
Agent making the appointment shall immediately notify the Board of Insurance 
Commissioners in such form as the Board may require, of the appointment, and 
such person or firm shall be presumed to be the agent for such company in this 
State until such company or its General and/or State and/or Special Agent shall 
have delivered written notice to the Board of Insurance Commissioners that such 
appointment has been withdrawn.” 

The company designated Doak as recording agent, under said provision of the 
statute, and same was approved by the Chairman of the Board of Fire Commission- 
ers, all as follows: 


“License No. 377. 


Farm Department. 
“Agent No. ‘ 
“Notice of Appointment of Recording Agent 


“Roy L. Doak, (Agents or Agency name) 
“Address: Cleburne, Texas. 

“Persons Comprising Agency: Roy L. Doak. 
“State of Texas 

“Board of Insurance Commissioners : 

“The Home Insurance Co., N. Y. hereby certifies that the above named person 
or persons is—are bona fide residents of the State of Texas, and is—are qualified 
to act as Recording Agent, and is—are not disqualified under the laws of the State 
of Texas to act as Recording Agent for this or any other insurance company licensed 
in said State, is a reliable individual of good character and reputation and is hereby 
appointed agent for the transaction of its authorized business of insurance in Texas 


under its said permit until such authority is revoked or otherwise terminated. 
‘The Home Insurance Co., N. Y. 


“By: D. D. McLary. 

“W. A. Tarver, Chairman, Board Insurance Commissioners. 
“Date: Dec. 18, 1931. 
“Approved: Feb. 9, 1932.” 

(1] It will be noted that Doak was appointed by the company itself “agent for 
the transaction of its authorized business of insurance in Texas”; that appointment 
was in effect and not revoked or otherwise terminated, at the time of the trans- 
actions herein referred to. He had the authority to speak and act for the com- 
pany, and transact all the insurance business of the company which it. was author- 
ized to transact under its permit from the state. 

[2-4] The jury found (supported by evidence) that Doak was advised of the 
trade between Grant and Roberts, that it was being closed, that Grant desired to 
transfer the policy to Roberts, and he (Doak) informed the parties that the trans- 
ter could be made of the policy when Grant removed from the property and that 
Grant would be protected by the policy on his furniture until he moved, also 
that Roberts would be protected by the policy on the house until Grant moved. 

In this connection, it was shown that by the terms of the trade, Grant reserved 
and had thirty days from the closing of the trade in which to surrender possession 
of his tract and insured house, to Roberts. 
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Doak’s testimony showed that he carries on an insurance agency in the city of 
Cleburne, represents seven or eight different companies, including the Home 
Insurance Company, having purchased the agency from a Mr. C. C. Byers, whom 
he succeeded. The original policy provides “this policy is valid only when signed 
by C. C. Byers, agent at Cleburne, Texas” and is so signed. Doak testified further 
that about one hundred policies with the Home Insurance Company are in effect 
through his agency. 

It is now well settled in Texas that a provision in an insurance policy that no 
condition or stipulation shall be waived except by a written indorsement attached 
to the policy is ineffectual to prevent a parol waiver of such provisions and con- 
ditions by an authorized agent acting within the scope of his authority. Morrison 
v. Insurance Co., 69 Tex. 353, 6 S.W. 605, 5 Am.St.Rep. 63; Wagner & Chabot y. 
Westchester Fire Ins. Co., 92 Tex. 549, 50 S.W. 569; Niagara Ins. Co. v. Lee, 73 
Tex. 641, 11 S. W. 1024. These cases are based on the proposition that an insur- 
ance corporation cannot thus limit its power subsequently to contract in any lawful 
manner by and through its authorized agents acting within the scope of their 
authority. For the same reason, a stipulation in the policy that only certain officers 
and agents named therein shall have the power. to waive the conditions of the policy 
does not preclude an authorized agent, other than the officials named, acting within 
the scope of his authority, from effecting such a waiver. United States Fidelity & 
Guaranty Co. v. Taylor (Tex.Civ.App.) 11 S.W.(2d) 340 (writ ref.). 

We have concluded that the judgments of the trial court and the Court of 
Civil Appeals should be affirmed, and it is so ordered. 

Opinion adopted by the Supreme Court. 


FRANKLIN FIRE INS. CO. v. CLARK. No. 5018. 
Court of Civil Appeals of Texas. Texarkana. Dec. 23, 1936. 
Rehearing Denied Jan. 14, 1937. 
100 Southwestern Reporter (2d) 150. 
1. PREMIUM NOTE. 

Fire and tornado policy, providing insurer would not be liable for loss occurring 
to property described therein while any note or obligation or part thereof given for 
premiums was due and unpaid, held to have lapsed for failure to pay installment 
due May 1, 1934, where loss occurred June 12, 1934, and installment was mailed to 
insurer June 13, 1934. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 

2. WAIVER. 

Evidence that agent had authority only to take application and send it to insurer, 
who issued policy and returned it to agent to deliver and collect first premium, and 
that agent when representing another insurer did not require insured to pa) 
premiums promptly when they became due, and agent did not permit insurance to 
lapse, held insufficient to show waiver of provision that insurer under fire and 
tornado policy would not be liable for loss occurring to property while any note 
or obligation or part thereof given for premiums was due and unpaid. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from Delta County Court; Tom Rountree, Judge. 

Action by H. D. Clark against the Franklin Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Storey, Sanders, Sherrill & Armstrong, of Dallas, for appellant. 

McKinney & Berry, of Cooper, for appellee. 

SELLERS, Justice. 

H. D. Clark brought this suit in the county court of Delta county against the 
Franklin Fire Insurance Company to recover, upon a policy of insurance, damages 
in the sum of $607.81. The policy covers loss by tornado, and upon a_ verdict 
the damages were assessed at $607.81. From this judgment defendant has appealed 
to this court. 

The policy sued upon was issued May 10, 1933, and covered a period of five 
years from the date thereof. The premium provided for in the policy was $64, 
payable $12.20 cash, and a note for the remainder was executed by appellee and was 
payable in installments of $12.80 on May 1, 1934, and a like amount on the Ist ot 


May of each succeeding years of 1935, 1936, and 1937. The policy provided: 
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“It is specifically agreed that this Company shall not be liable for any loss or 
damage that may occur to property herein described while any promissory note or 
obligation or any part thereof given for premiums past due and unpaid. Payments 
on notes or other promissory obligations must be made to the Company, in care 
of the Manager or Assistant Manager of the Farm Department at Chicago, Illinois. 
The Company may collect by suit or otherwise such premium notes or other policy 
obligations; and the payment of such premium notes or other obligations or install- 
ments thereof must be received by the said office of the Company before there 
can be any revival of the policy, which shall in no event carry the insurance beyond 
the original term. * * * 

“If any part of the premium of this policy, for which notes or other promissory 
obligations have been given, be not paid when due, the whole premium shall be 
immediately due and payable. No act or word, written or spoken, of any agent or 
solicitors, shall extend the time for payment or waive any forfeiture or suspension 
of the policy for nonpayment.” 

The note provided: “This note being given in payment of the above policy of 
insurance, it is hereby agreed that if this note be not paid at maturity, said policy 
shall be suspended, inoperative, and of no force and effect, so long as this note or 
anv part thereof remains due and unpaid.” 

The tornado which destroyed appellee’s property occurred on June 12, 1934. At 
that time the May 1, 1934, installment on the note had not been paid. The premium 
was mailed to appellant at its home office on the next day after the damage by 
appellee sending his check for the amount of the installment. A few days later the 
company received notice of the loss and immediately returned tne premium paid by 
appellee to it and refused payment of the claim, because of the forfeiture provisions 
above quoted. This likewise was a defense made by the company on the trial of 
the cause. 

By supplemental petition appellee alleged a waiver of the forfeiture by a 
course of dealing between the agent of the company who wrote the insurance and 
appellee, whereby appellee was led to believe that a strict compliance with the pro- 
visions of the policy and the note with respect to the payment of the installments 
would not be insisted upon. The evidence offered on the trial by appellee in support 
of this plea, briefly, is that Mr. Foster, the local agent of the company, had been in 
the insurance business at the time this policy was issued only about two vears: that 
this was the only insurance that the agent had written for appellee during this time; 
but the agent several years before had been in the insurance business, at which 
time he, as agent, wrote insurance for appellee and for a number of vears handled 
the insurance of appellee. During all that time the agent would send appellee bills 
for his premiums and he would always pay them. Most of the time they were paid 
after the premiums were past-due, but the agent never permitted the insurance to 
lapse. It is shown in this connection that the agent did not represent the appellant 
during that time, and that the appellant had never carried insurance for appellee 
prior to the policy sued upon. With respect to the negotiations between the agent 
and appellee leading up to the issuance of the policy sued upon, appellee testified: 

“O. * * * And do you know how long Bob Foster has been in business for 
himself since he—since the firm of Foster and Latta ceased to be? How long he 
has been in business for himself. or partners with Miss Burton Edwards, about 
how long? A. About two years, I think. 

“O. About something like two years? A. That is just an estimate. 

“Q. All right, just an estimate. Now, Mr. Clark, at the time you purchased that 
policy from R. H. Foster here in Cooper, about May 2, 1934, just detail to the jury 
what transaction you had with Mr. Foster in connection with the policy at that time. 
A. Mr. Foster solicited my insurance business: I didn’t have any insurance at that 
time. 

“Q. The question there, please, sir, how long had you heen without insurance, 
Mr. Clark? A. About two vears. 

“Q. About two years? A. And he suggested, oh, probably, he outlined the 
form of insurance that I should carry, and suggested this five-year policy to me, 
and that is the form of policy that was written, making— 

“Q. All right, did you have any conversation with reference to how the 
Premiums were to be paid, if so, what? <A. Yes, sir. * * * 

‘Q. Just tell what transpired between you at the time the policy was written, 


Mr. Clark, if anything. A. Well, the first premium was to be paid in cash, and the 
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next to be paid in annual installments with a note given covering—one big note 
covering all those -installments. The discussion arose about the cost, which j 
thought was too great; I thought I could buy it, I thought I could buy that insur- 
ance at the same rate on the three-year policy. 

“A. I was just merely trying to state why I was willing to pay this excessive 
premium which I think is high, and he explained to me I had better protection, 
and to buy the five-year policy giving a premium note covering the full five years. 
There was no danger in the lapsing in premium, if you got over a short period 
you wouldn’t be— 


“Q. What do you mean if it gets over a short period? A. He broke it up in to 
four small notes and one large note. 

“Q. And then if one of the annual premiums should not be paid at the time it 
should what would you do? A. At the time it should come due you wouldn't lost 
the policy. 

“Q. Mr. Foster made that statement to you? A. Yes, sir, and other agents here 
in Cooper at the time other policies were written.” 

{1] Under the plain provisions of this policy and the note, the insurance had 
lapsed at the time the damage was done for the failure of appellee to pay the May 
lst installment due on the note. Almost identical provisions of the tornado policy 
were considered by the Commission of Appeals in the case of Home Ins. Co. vy. 
Puckett, 27 S.W.(2d) 111, and were there held to be binding obligations upon the 
parties to the contract. 

[2] The judgment in this case is based upon a waiver by the insurance company 
of the forfeiture for failure to pay the installment on the note when it was due. 
Appellant on this appeal challenges the sufficiency of the evidence to sustain the 
finding that there was a waiver by the company. It is our opinion that the evi- 
dence is not sufficient to establish a waiver of the forfeiture by the company. In the 
first place, any understanding which appellee might have had with Mr. Foster, the 
agent of the company, at or before the time the insurance was effected, which 
should have authorized appellee to pay the installment on the note other than as pro- 
vided in the policy, would not be binding upon the company. And a waiver could 
not be based thereon. This is true because of the limited authority of the agent, 
it appearing that his authority was limited to taking the application and sending it 
in to the home office where the policy was written and returned to him for delivery, 
and he collected the first premium. The other premiums were payable at the 
home office, although the agent had the authority to accept for transmittal subse- 
quent premiums if a policy holder should request him to do so. Bankers Lloyds v. 
Montgomery (Tex.Com.App.) 60 S.W.(2d) 201: American Nat. Ins. Co. v. Huey 
(Tex.Com.App.) 66 S.W.(2d) 690. 

Neither is there evidence of a custom of dealing between appellee and the agent 
of appellant which would justify a waiver on that ground. The evidence is to the 
effect that this is the only policy this company ever had with appellee and the for- 
feiture was upon the first installment to become due on this note, and therefore no 
custom of dealing on the part of the company or its agent could have heen estab- 
lished prior to which would have led appellee to believe that a strict compliance 
with the terms of the policy would not be insisted upon. It is true that twelve or 
fifteen years before this policy was issued Mr. Foster had been in the insurance 
business and he carried insurance of appellee, and, according to appellee’s evi- 
dence, handled the matter of collecting premiums in such a way that appellee was 
not required to pay the same promptly when due. But, it is believed, this evidence 
would not be binding upon appellant when it was not shown that Mr. Foster was 
its agent at the time or that it carried the insurance on appellee’s property. 

The judgment of the trial court is reversed and the cause remanded. 
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MARINE 


GREAT LAKES TRANSIT CORPORATION v. INTERSTATE S. S. CO. 
(MILKO et al., Interveners). No. 6911. 
Circuit Court of Appeals, Sixth Circuit. June 5, 1936. 
Rehearing Denied. 
86 Federal Reporter (2d) 740. 
2. SUBROGATION. 

Marine insurance policies, naming steamship owner as insured “for account of 
whom it may concern” providing for payment of loss to such owner “or order,” 
specifically covering cargo until such owner’s responsibility therefor ceased, and 
insuring cargo against perils of seas and lakes, held issued primarily for benefit of 
cargo owners, so as to entitle underwriters by subrogation to all of such owners’ 
rights to recover amounts paid by underwriters to steamship owner from latter 
and owner of another steamer partly to blame for collision causing damage to 
cargo (Harter Act, 46 U.S.C.A. §§ 190-195). 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

3. CARGO INSURANCE. . 

Cargo insurance underwriters he/d entitled to prosecute their claims against 
owners of colliding steamers for amounts paid to owner of steamer carrying cargo 
by underwriters in settlement of their liability to cargo owners by intervention in 
suit against latter steamer for damages to other steamer. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

4. SUBROGATION. h 

Court, properly finding that collision between steamers was caused by fault of 
both, did not err in decreeing recovery by cargo insurance underwriters of moiety 
of payments made by them to owner of vessel carrying cargo for damages thereto, 
with provision that any balance uncollectible from one of shipowners should be paid 
by the other. 

(For other cases, see Insurance, Dec. Dig. § 606|3].) 

3. SUBROGATION. 

Fact that insurance underwriters’ intervening petitions in suit for dam- 
ages, caused by collision between parties’ steamers, sought to recover moiety of 
payments, made by interveners to respondent for owners of respondent’s cargo, 
from libelant and its steamer only, he/d not to preclude interlocutory decree against 
respondent therefor, where respondent treated such petitions as sufficient basis for 
relief and stipulated facts for purpose of permitting court to determine inter- 
veners’ rights. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

Appeal from the District Court of the United States for the Northern District 

of Ohio, Eastern Division; Samuel H. West, Judge. 
_ Suit by the Interstate Steamship Company, owner of the steamer Willis L. 
King, against the Great Lakes Transit Corporation, owner of the steamer George 
D, Dixon, in which respondent brought a counterclaim for itself and as bailee of 
damaged cargo against libelant and its steamer, libelant impleaded respondent to 
answer the cargo claim, and John Milko, the Atlantic Mutual Insurance Company, 
and others intervened. From an interlocutory decree against both vessels and their 
owners for damages to cargo, the Transit Corporation appeals. 

Affirmed. 

John B. Richards and David S. Jackson, both of Buffalo, N. Y. (Brown, Ely 
: Richards and Laurence E. Coffey, all of Buffalo, N. Y., on the brief), for appel- 
ant. 

T. H. Garry, of Cleveland, Ohio, and Ray M. Stanley, of Buffalo, N. Y. 
(Duncan, Leskie, McCreary, Schlitz & Hinslea and Frederick L. Leckie, all of 
Cleveland, Ohio, and Stanley & Gidley, Ellis H. Gidley, and Arthur E. Otten, all of 
Buffalo, N. Y., on the briefs), for appellees. 

Sefore Hicks, Simons, and Allen, Circuit Judges. 

Hicks, Circuit Judge. 

Interstate Steamship Company, owner of the steamer Willis L. King, brought 
Suit against Great Lakes Transit Corporation, owner of the steamer George D. 


Dixon, for $46,864.35, damages for negligence leading to a collision between the two 
Steamers in the St. Clair river. 
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The Transit Corporation denied that the Dixson was negligent and brought a 
counterclaim against the King and its owner for $120,000 on behalf of itself and as 
bailee of the damaged cargo. The Interstate Company then impleaded the Transit 
Corporation as the owner of the Dixon under the Fifty-Sixth Admiralty Rule to 
answer the cargo claim in the second case. John Milko, a seaman on the Dixon, 
who was injured, intervened in the second suit. 

The court heard the cases as a consolidated cause, found that the collision 
resulted from the fault of both vessels, divided the damages and costs, and appointed 
a special master commissioner to determine and report the amount of damages sus- 
tained, including damages to the owner of the Dixon as bailee of cargo, and dam- 
ages for personal injuries to Milko. While the cause was pending before the master 
commissioner, the Atlantic Mutual Insurance Company filed an intervening petition 
as insurer and underwriter of the cargo of the Dixon against the King and the 
Interstate Company and sought a decree for $6,401.57, the amount it had paid for 
damages to cargo, and for further undetermined sums for which it was liable. It 
was stipulated that this petition should for all purposes stand as an intervening 
petition of fourteen other underwriters which had issued insurance aggregating 
$1,100,000 under similar policy conditions. The Transit Corporation and the Inter- 
state Company filed answers and the facts were stipulated for the purpose of per- 
mitting the court to pass upon the rights of the intervening underwriters. 

The court found that the cargo owners were the beneficiaries of the insurance 
and entered an interlocutory decree against each vessel and its owners for a moiety 
of the damages sustained by cargo on the Dixon, with provision for recovery from 
either of any deficiency not collectible from the other, and directed the master 
commissioner to determine and report the amount of the cargo damage. 

The Transit Corporation appealed. It complains of the findings that the Dixon 
as well-as the King was at fault; that the insurance was taken out to protect the 
cargo owners; and that it must therefore pay a moiety of the cargo damages. 

[1] On August 11, 1933, at 4:53 p. m., the King (580 feet long, 58 feet beam, 32 
feet deep, and drawing about 18% feet) passed Port Gratiot lightship at the foot 
of Lake Huron and entered the St. Clair river, bound down the lakes with a cargo 
of ore. The course of the river at its source was slightly west of south, then 
slightly east of south, and at its junction with the Black river in Port Huron 
veered again to slightly west of south. The current at this point was about two 
miles per hour and toward the Canadian shore. 

At the same time, the steamer Dixon (350 feet long, 46 feet beam, and 30 feet 
deep, and drawing 10 feet forward and 16 feet aft) was proceeding up the river 
below Port Huron, bound with a cargo of package merchandise from Buffalo to 
Milwaukee. 

The point of collision, as fixed by both captains, was approximately a mile 
below the mouth of the Black river and slightly east of the middle of the river 
upon the Canadian side of the international boundary. It is more definitely located 
as slightly below the Canadian docks of the Imperial Oil Company. 

Capt. Watts of the King testified that when he passed the traffic buoy just above 
the mouth of the Black river, which marked the separation of routes for upbound 
and downbound traffic, his engine was going full speed; that this would give the 
King a speed of 11% miles per hour in deep water; and that although the shallow 
water of the river would retard it somewhat, still, with the aid of the current, his 
boat was making more than 9 miles per hour. 

Bulletin No. 42, Survey of Northern and Northwestern Lakes, issued by the 
War Department Corps of Engineers, in April, 1933, promulgated two rules for 
the navigation of this part of the St. Clair: 

“Rule 1. All downbound vessels navigate the American channel. All upbound 
vessels shall navigate the Canadian channel. * * *” 

“Rule 2. The speed of vessels navigating these channels shall not exceed 9 
miles per hour.” 

Watts testified that just below the Black river the weather, which had been 
clear, set in with a violent rain squall and wind, and that just then he heard a fog 
signal of a vessel down the river, and that he immediately blew a fog signal of 
three blasts and checked to half speed; that visibility was reduced to 900 or 1000 
feet and appeared to be worse farther down the river, though both banks were 
visible at all times. 

He further testified that he heard only one fog signal and that he blew a two- 
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blast passing signal, indicating that he was directing his course to port (the Cana- 
dian side), and calling for a starboard passing; that thirty or forty seconds later 
he blew a second two-blast signal and received no answer, but that the Dixon then 
became visible 1,200 to 1,500 feet away on his starboard bow and in alignment for 
a starboard to starboard passing. 

Watts further testified that he was on the Canadian side of the river and about 
500 feet offshore, with his course trained on the Mueller plant (Canadian) about 1% 
miles away, when he blew a third two-blast whistle, after which the Dixon moved 
to its starboard and across the King’s bow. Both the first mate and the wheelman 
of the King testified that the King blew three two-blast passing signals. The 
watchman testified that he heard at least two two-blast passing signals. The mate 
heard no fog signal from either vessel. None of the King’s crew testified to hear- 
ing any signal from the Dixon other than the first fog signal. 

Watts testified that because of the storm and low visibility he went to the 
Canadian side in order to turn and anchor on the American side. As soon as the 
Dfxon was seen to move to starboard, the King backed full speed, blew a danger 
signal and a two-blast passing signal, but the Dixon kept coming across her bow 
and the King’s bow struck the Dixon at a point about 143 feet from her stem on her 
port side. The weight of the evidence is that the collision took place about 5:40 
p.m. The Dixon continued across the King’s bow to the Canadian shore, and the 
King kept backing in order to stand by if needed. 

Capt. Goodberry of the Dixon testified that when he was about a halfmile below 
Reed’s Dry Dock (marked “R” on Appellant’s Exhibit A and shown on libelant’s 
Exhibit I as the lagoon) and slightly on the Canadian side, he saw a cloud coming 
from the west and that it began to rain; that he immediately ordered the speed 
checked so that when he passed the dock he was going about two miles per hour 
or one-half mile faster than steerage way. 

The engineer, assistant engineer, and oiler of the Dixon testified that her engines 
were checked before the collision. Their estimates of the intervening time varied 
from eight to fourteen minutes. The engineer’s log showed the check at 5:25. 
Goodberry testified that he blew the first fog signal a couple of minutes after the 
check; that visibility was cut down but that he could always see the Canadian 
shore; that when he was about opposite Reed’s Dry Dock he heard an answer 
upstream and then blew a second fog signal; that right after that he heard a one- 
blast signal (for a port to port passing) from up the river, which he answered and 
ported half a point. He then blew another fog signal and heard a second one-blast 
signal ahead which he answered, after which he ported a point. He then blew 
another fog signal which was answered by a third one-blast signal. He answered 
with one and told the wheelman to port again and “keep her coming.” ‘The rain 
and fog lasted three or four minutes and was nearly over when he saw the King. 
The next thing he heard was five short whistles, and he looked and saw the King’s 
light on his port side and about 400 feet from the Canadian shore and almost 
abeam. He testified that the King then gave two whistles and came out of the 
fog not more than 400 or 500 feet away, but seeing that there was no chance of 
“giving him what he asked for” (a starboard to starboard passing) he blew one 
whistle and called out “hard aport.” He testified that while he was thus headed for 
the Canadian shore the King came down the river pretty well over on the Canadian 
side, and struck the Dixon on her port side, at right angles; that the Dixon then 
ran full speed ahead, then reversed, checked, and anchored on the Canadian side. 

Coffield, the mate of the Dixon, and Lemke, who was on watch, confirmed in 
every particular Goodberry’s account of the whistles of both ships and their 
sequence, 

Dr. Francois, an outside witness, testified for the King. He testified that he 
was on the point of the Foundation Company’s slip, 20 or 25 feet north of the 
steamer Spokane, which was moored there. This was near Reed’s Dry Dock. He 
testified that he saw the Dixon, as the storm came on, just east of midstream, and 
that it was going 12 to 14 miles an hour; that it blew one blast and disappeared into 
the storm; that he then heard a three-blast fog signal and then another three-blast 
signal which seemed to be from different whistles. 

Capt. Geel, who was master and mate on the ferries running between Port 
Huron and Sarnia on the Canadian side, testified that he saw the Dixon pass his 
home in Port Huron and heard her blow her fog whistle and a one-blast passing 
signal three times soon after the storm struck the locality. 
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Capt. Conlin, a master of 26 years’ experience and in charge of barge repairing 
at the Wolverine Dry Dock, on the American side, a short distance north of the 
point of collision, testified that he left the dock about 5:30 and was driven north 
in an automobile; that the occupants of the car were caught in the storm and 
stopped for a few minutes, at which time he heard a chime whistle blow one blast; 
that after the weather cleared a little he drove on and again’ heard a chime whistle 
answered by a coarser whistle; that soon after he left the car and while he was 
standing under an awning about a mile north of the Wolverine dock, and about 
ten minutes after hearing the first whistle, he heard a chime whistle blow five or 
more blasts down the river. It is undisputed that the King had a chime whistle 
and the Dixon a coarser one. 

Ernest Brewer, caretaker of the Spokane, testified that he heard a one-blast 
signal from the King, answered by the Dixon. There were other witnesses for 
appellant, sailors on the Dixon, who confirmed the testimony that one-blast passing 
signals were exchanged at least twice before the collision. These men also spoke 
of a two-blast signal from the King just before the accident. 

We cannot accept the evidence of the King that the Dixon blew only one fog 
signal. There is every reason to believe that she not only blew several fog signals 
but also answering blasts to the King’s passing signals. The weight of the evidence 
undoubtedly is that the course of the King was towards the Canadian side even 
though blowing one-blast signals, and no reason occurs to us why the King should 
not have heard the signals from the Dixon. 

Capt. Watts’ statement that he went to the Canadian side to turn his vessel is 
not convincing. There seems to have been no sufficient reason for that maneuver. 

The court found that the King was at fault in not blowing an alarm and reduc- 
ing speed when it found itself on the Canadian side in the neighborhood of another 
vessel which it could not see, in. violation of rules 15 and 26 (Pilot rules for the 
Great Lakes and other connecting and tributary waters, 33 U.S.C.A. §§ 272, 291), 
which prescribed that a steamer shall on hearing the fog signal of another vessel, 
apparently not more than four points from right ahead, reduce her speed to bare 
steerage way. We are in agreement but would lay additional emphasis on the King’s 
speed in excess of nine miles an hour in violation of rule 2 for navigation of this 
part of the river. 

As to the negligence of the Dixon: Lemke, the lookout, standing watch on its 
forecastle head, testified that after the second one blast from the King, he reported 
to the captain a ship about a half point off the starboard bow, having seen the flash 
of its diamond light. He again saw this flash after the third one-blast signal from 
the King. The light had then swung to the port side of the Dixon and he so 
reported it, but the Dixon was then porting heavily, was swinging across stream, 
and was losing speed, and it might have apprehended from the position of the 
King’s light that, even though it was then on the port side, the King was not in 
position to pass safely, as of course it was not. It was after this third one-blast 
signal from the King that Goodberry ordered his wheelman “to port again and 
keep her coming.” The Dixor ~ould not, we think, absolve itself from blame by 
acting on the second one-blast signal trom the King, when, in so doing, it is clear she 
ignored information © a contradictory nature—the first flash of the light. 

Granting that the King was being very badly navigated, still there is the testi- 
mony of the Dixon’s uwn witnesses that this fact was brought home to the Dixon 
after the King’s second one-blast passing signal, her flash showing her still to be 
on the Dixon’s starboard. 

Pilot Rule IT and Navigation Rule 26 would seem to bear on such a situation. 
The first reads in part: “Rule II. If, when steamers are approaching each other, 
the pilot of either vessel fails to understand the course or intention of the other, 
whether from signals being given or answered erroneously or from other causes, the 

. . . . . . - . . ? > 
pilot so in doubt shall immediately signify the same by giving the DANGER 
SIGNAL of five or more short and rapid blasts of the whistle; and if both vessels 
shall have approached within half a mile of each other, both shall be immediately 
slowed to a speed barely sufficient for steerageway, and, if necessary, stopped and 
reversed, until the proper signals are given, answered and understood, or until the 
vessels shall have passed each other.” And the second: “Rule 26. If the pilot of a 
steam vessel to which a passing signal is sounded deems it unsafe to accept an 
assent to said signal, he shall not sound a cross signal; but in that case, and in every 
case where the pilot of one steamer fails to understand the course or intention 
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of an approaching steamer, whether from signals being given or answered errone- 
ously, or from other causes, the pilot of such steamer so receiving the first passing 
signal, or the pilot so in doubt, shall sound several short and rapid blasts of the 
whistle; and if the vessels shall have approached within half a mile of each other 
both shall reduce their speed to bare steerageway, and, if necessary, stop and 
reverse.” 

It seems reasonably certain that the Dixon was going very slowly at the time 
of the collision. But it is also clear that Capt. Goodberry was in possession of 
information, or should have been, that should have raised doubts in his mind as to 
the intention of the King, namely, the knowledge that the King was still on his 
starboard bow, even after the second port to port passing signal. Had he observed 
either rule quoted above, he might not have averted the collision but a danger 
signal would have put the King on its guard. He could not forego any precaution 
on his part simply because the King was being badly navigated. The failure to 
blow a danger signal, in the face of the King’s palpable confusion in blowing a 
second port to port passing signal when it was still in line for a starboard passing, 
was negligence. Pittsburgh S. S. Co. v. Duluth S. S. Co., 222 F. 834, 835 (C.C.A. 
6); Hawgood Transit Co. v. Mesaba S. S. Co., 166 F. 697, 701 (C.C.A. 6). See 
The North Star, 62 F. 71 (C.C.A. 6); The San Simeon, 63 F.(2d) 798 (C.C.A. 
2); The George W. Roby, 111 F. 601 (C.C.A. 6). We think the court correctly 
found both vessels at fault. 

[2, 3] As to the second question, i. e., whether the cargo insurance was pay- 
able to the owners of the Dixon as carrier, or as bailee or trustee of the cargo for 
the owners: 

The gist of the Transit Corporation’s answer to the intervening petition was 
that the policies of insurance were intended to, and did, insure and indemnify it 
against liability assumed by it to cargo owners for loss or damage, and that though 
the insurers had the cargo owner’s right by subrogation against the King for a 
moiety there was no such subrogation against the Transit Corporation, since it was 
this very type of loss against which the insurers had agreed to indemnify it. 

The King in its answer asked that its rights be preserved and that a decree be 
entered, showing that the King and the Dixon were mutually at fault and dividing 
the damages and costs equally between the owners of the steamers. 

In the absence of legislation, the Dixon’s liability to cargo owners was abso- 
lute, being equivalent to that of an insurer. The Maggie Hammond, 9 Wall. 435, 
444, 19 L.Ed. 772. This liability was modified by the Harter Act (46 U.S.C. §§ 


190-195, 46 U.S.C.A. §§ 190-195), but under section 9e of the Uniform Bill of 
Lading, approved by the Interstate Commerce Commission, and here used by the 


shippers and the Dixon, the saving clauses of the Harter Act might be waived or 
modified if the property was carried under a tariff which provided that the carrier 
should be liable for loss from perils of the sea. 

Without going into a detailed analysis of the eleven tariff schedules under 
which the Dixon’s cargo was carried, it seems clear that each of them was so 
worded as to waive the provisions of the Harter Act. These tariff schedules fall 
into three classes: In the first class, under the heading “Marine Insurance” are 
the words “Rates Named Herein Include Marine Insurance” and then follows: 
“Rule No, 15. While shipments subject to rates named herein as including marine 
insurance are water borne at and between lake ports on the vessels of the Great 
Lakes Transit Corporation, said corporation assumes liability for loss or damage 
to said shipments caused by marine perils, to wit—of the seas, and lakes, fire, col- 
lision, ete.” 

In the second class, subdivided into two, under the headings, “Governing Marine 
Insurance on Rail and Lake Traffic” and “Marine Insurance,” there was a specific 
assumption of liability (as above) but no express statement that rates include 
marine insurance. 

_In the third class the schedules contain the statement that “rates named in this 
tarift include marine insurance while in the possession of the Great Lakes Transit 
Orporation, or other named lake steamers” and then the provision: “Liability of 
Carriers When Rates Include Marine Insurance. Property moving under rates 
named or provided for in this tariff while in the custody of the ‘water carriers 
Irom the time they receive it * * * is insured: While water borne against the perils 
of the seas * * * collisions * * *.” 


These were the terms and conditions upon which appellant agreed to carry 
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cargo and the owners would naturally conclude that their property was to be 
covered by policies of marine insurance (The Grecian [D.C.] 8 F.Supp. 580, 582), 
and we think the policies in suit were procured by appellant in compliance with its 
contracts and were issued primarily for the benefit of cargo owners. 

It is true that in the opening paragraph of the policies appellant is the nominal 
insured, but there follows the significant words “for account of whom it may con- 
cern;” then the phrase “loss to be paid * * * to Great Lakes Transit Corporation 
or order.” 

For the effect of these and similar phrases, see Buck vy. Chesapeake Ins. Co., 1 
Pet. 151, 160, 7 L.Ed. 90; Munich Assur. Co, v. Dodwell & Co., 128 F. 410, 414 (C.C. 
A. 9); Symmers v. Carroll, 207 N.Y. 632, 637, 101 N.E. 698, 47 L.R.A.(N.S.) 19%, 
Ann.Cas. 1914C, 685; Virginia-Carolina Chemical Co. v. Chesapeake L. & T. Co., 
279 F. 684 (C.C.A. 2). 

Then follows the coverage, described as, “On First Interest as per form 
attached.” This form repeats the phrase, “for account of whom it may concern,” 
and continues, “loss, if any, payable to Great Lakes Transit Corporation or order.” 
The specific coverage is upon “any cargo per vessels sailing from initial port prior 
to December 12, 1933, midnight (Chicago time) until Great Lakes Transit Corpora- 
tion’s responsibility therefor ceases.” The coverage continues: “On cargo of any 
kind owned by the assured and on the assured’s liability to others in respect to 
cargo of any kind covering same from time said Great Lakes Transit Corporation 
becomes responsible therefor and until its responsibility ceases. * * *” 

Again, the policy provides, “and also the insurance of said cargo against perils 
of the seas and lakes”; and, further, “and for any and all claims which said cargo 
may be called upon to contribute in general average.” (Italics ours.) 

The policy contains the following further provision: “Liability under this policy 
for any loss or losses, claim or claims, arising in respect to each cargo while on 
board of each the above named steamers and/or substituted steamers * * * includ- 
ing connecting water conveyances or in respect to cargo while on docks, wharves or 
elsewhere on shore as the result of any one occurrence is hereby limited * * *.” 

There is a provision covering damages to shipments in refrigerators and the 
usual standard “sue and labor” clause. It would also seem, as indicated by the Dis- 
trict Judge, that the phrase “on the assured’s liability to others in respect to cargo” 
would protect cargo owners against a breach of appellant’s obligation to furnish 
marine insurance for which the owners had agreed to pay a higher rate. 

Appellant relies upon the following clause found in each of the policies: “The 
Assured” (the Transit Corporation) “taking upon themselves as to said cargo or 
parts thereof, * * * the insurance of said cargo against perils of the seas and lakes 
* * * and the said Assurers agree and undertake to indemnify * * * said Assured 
* * * to the extent to which the Assured may be held liable by the owners thereof 
under any liability the Assured shall have assumed as common carriers, insurers, or 
otherwise * * *.” But this clause does not avail appellant because it did not take 
upon itself the insurance of cargo or assume any liability with reference thereto 4s 
an insurer. Its obligation as to insurance went no further than to require it to 
procure policies of insurance from others. We think the parties could not have 
failed to understand that these policies were issued primarily for the benefit of 
cargo and that the payments made and to be made by the underwriters were in 
settlement of their liability to cargo owners. It follows that, under general princi- 
ples of equity, the underwriters were entitled by subrogation to all the rights of the 
cargo owners to recover the amounts paid. Liverpool & Great Western Steam Co. 
v. Phenix Ins. Co., 129 U.S. 397, 462, 9 S.Ct. 469, 32 L.Ed. 788; Mason v. Marine 
Ins. Co., 110 F. 452, 456, 54 L.R.A. 700 (C.C.A. 6); Federal Ins. Co. v. Detroit Fire 
& Marine Ins. Co., 202 F. 648, 651 (C.C.A. 6). And their claims may be prosecuted 
by intervention. Mason v. Marine Ins. Co., supra; Federal Ins. Co. v. Detroit, etc., 
Ins. Co., supra. 


[4] The court having, as we think properly, found that the collision was caused 
by both the King and the Dixon, there was no error in decreeing a recovery In 
behalf of the underwriters for a moiety of the payments made, and to be made, by 
them on account of loss to cargo, with the provision that any balance uncollectible 
from one should be paid by the other. } F 

[5] It is urged that there is no basis for such a decree against the Dixon 
because the intervening petitions of the underwriters sought relief against the King 
and its owners only. This objection is without merit for appellant treated the 
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AUTOMOBILE 
Cc. I. T. CORPORATION v. AMERICAN CENTRAL INS. CO. Civ. 10165. 


District Court of Appeal, First District, Division 1, California. Jan. 26, 1937. 
64 Pacific Reporter (2d) 742. 
1, PARTIES. 

In action on theft policy covering truck, brought by assignee of conditional 
sales contract, conditional buyer who was a named insured held “necessary party.” 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

TITLE. * . . . . °,°* . 

Where theft policy covering truck and insuring conditional buyer and assignee of 
conditional seller provided it would become void upon breach of warranty of title 
of insured, repossession of truck held to render policy void because of breach of 
warranty of title, since interest of conditional buyer terminated and interest of 
assignee was increased. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. REMOVAL. 

Where theft policy covering truck and insuring conditional buyer and conditional 
seller’s assignee contained warranty that truck was usually kept in certain garage, 
and that truck would be used by buyer in trucking business, change of location of 
truck to open lot, upon repossession of truck, held to render policy void, since such 
change was material to risk. 

(For other cases, see Insurance, Dec. Dig. § 327.) 

4. ACTUAL PRICE. 

W arranty that conditional buyer of truck made down payment of specific sum 
contained in theft policy covering truck, and insuring conditional buyer and condi- 
tional seller’s assignee, held not breached because of fact payment consisted of 
secondhand truck at valuation fixed by parties to the sale, since acceptance of used 
truck as part payment for new one was common practice, and insurer had duty, 
if it desired to know whether specified amount was paid in money, to make specific 
inquiry. 

“Payment” is the fulfillment of a promise or the performance of an 
agreement; the discharge in money of a sum due. 

(For other cases, see Insurance, Dec. Dig. § 282{13].) 

5. CONCEALMENT. 

Generally, in absence of fraud, failure of insured to disclose a fact with refer- 
ence to which no questions are asked is not such a concealment as will avoid a 
policy. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

6. FALSE SWEARING. E 

False statement as to interest of conditional buyer, made in proof of loss tur- 
nished and sworn to by conditional seller’s assignee to insurer when insured truck 
was stolen after its repossession, held to render theft policy void under policy 
provision that any false swearing by insured to anything relating to policy would 
render it void, whether before or after loss (Civ. Code, § 2611). 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Appeal from Superior Court, City and County of San Francisco; E. P. 
Shortall, Judge. 

Action by the C. I. T. Corporation against the American Centra] Insurance 
Company. From an adverse judgment, the defendant appeals. 

Reversed. 

Ralph H. Lachmund, of San Francisco, for appellant. J 

Emery F. Mitchell and Charles V. Barfield, both of San Francisco, [or 
respondent. 

Per Curiam. 

This is an appeal by defendant from a judgment in favor of the plaintiff tor 
the sum of $3,900 and costs of suit in an action upon a policy of insurance of an 
automobile truck against fire, theft, and collision damage, the ground of recovery 
being the theft of said truck. 

The facts are that the plaintiff, being engaged in the business of financing the 
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sale of automobiles, took from the Federal Truck Company, whose place of busi- 
ness is situated in Los Angeles, an assignment of a contract of conditional sale of 
a Federal truck made by it to one Glenn Housley, who was engaged in the business 
of hauling at Las Vegas, Nev. As a down payment Housley turned in a used Reo 
truck at an agreed valuation of $1,350 and received credit in that amount upon the 
purchase price. This contract was made and dated on January 7, 1930, and deliv- 
ery of the truck forthwith made. On February 10 following the used Reo truck 
was taken from the Federal Truck Company upon a writ of replevin, and the fact 
transpired that Housley had no title to it. Upon receiving this information the 
plaintiff immediately instructed Federal Truck Company to repossess from Housley 
the Federal truck, the right so to do being reserved to the vendor and its assignee 
under the conditional sale contract, and on February 12 this was done. The truck 
was thereupon placed in a large open lot adjoining the working establishment of 
Federal Truck Company, used for storing and exhibiting used cars of that concern, 
and there offered for sale, and so continued until May 8, 1930, when some time 
in the evening between 5 and 9 o'clock it was stolen. The open lot in question was 
surrounded by a substantial wire fence, with a gate opening on to the street. This 
gate was kept closed and locked from 9 o’clock p. m. until 7:30 a. m. the follow- 
ing day, but at all other times was left open. During the day and until 5 o’clock 
p.m. a salesman or attendant was in the lot in charge of the automobiless stationed 
there, but from that time until 9 p. m. the lot was unattended and the gate open 
and unlocked. The position in the lot assigned to the truck was within 25 feet of 
the open gate, the truck was provided with no locking device to prevent its 
operation or removal, and, being new and attractive in appearance was calculated 
to arrest the attention of passers-by. There was an open door from the side of 
the working establishment to the lot, and workmen in the shop could in their 
moments of relaxation see some part of the lot, not including, however, the 
vicinity of the truck. On the evening in question workmen were occupied in the 
shop welding the frame of an automobile. 

The insurance policy was issued on February 10, 1930, and is referred to in 
the record as certificate of insurance No. 169,690. There had been theretofore 
issued by the defendant to the plaintiff a so-called master policy, containing certain 
general terms destined, by reference to be incorporated in certificates of insurance 
thereafter issued, thus obviating the inclusion specifically of these terms in each 
of such subsequently issued certificates. This master policy by itself insured 
nothing: it covered no specific property, called for no premium and had no 
specified duration. By the combined terms of the certificate of insurance and the 
master policy the defendant insured the plaintiff as lessor, and Glenn Housley as 
lessee, against loss on said Federal truck through theft and other perils, loss, if 
any, pavable to plaintiff and Housley as the interest of each might appear. In 
the certificate of insurance Housley’s residence was stated to be Las Vegas, Nev., 
and said certificate contained the following provision: “The following are state- 
ments of fact known to and warranted by the assured to be true, and this policy 
is issued by the company relying upon the truth thereof. Breach of anv warrantv 
renders this policy null and void.” Among such statements were: “Purchaser’s 
occupation or business is trucking—self.” “Unpaid balance, $4,019.40.” “The 
uses to which the automobile described are and will be put are business and/or 
pleasure.” 

In the master policy are found the following provisions, among others: “War- 
ranted bv the assured.'* * * The automobile described is usually kept in carage 
lncated State of Nevada.” “This policv shall he void in event of violation bv 
ed assured of anv agreement condition or warranty herein contained. * * * ” 

itle and ownership. * * * This entire policy shall be void * * * in case of 
transfer or termination of the interest of the assured other than by death of the 
assured, or in case of any change in the nature of the insurable interest of the 
assured in the property described herein, either by sale or otherwise.” “This 
entire policy shall be void if the assured has concealed or misrepresented any 
material fact or circumstance concerning this insurance or the subject thereof; or 
in case of any fraud, attempted fraud or false swearing by the assured touching 
wr a relating to this insurance or the subject thereof, whether before or 
after a loss,” 


The plaintiff in bringing this action sued alone, not joining Glenn Housley 
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either as party plaintiff or defendant, and this fact was relied upon by defendant 
as one of its defenses. 

In support of its appeal the defendant makes the following contentions: 

(1) That the court erred in entertaining the action without joining Glenn 
Housley as a party. 

(2) The policy was avoided by termination of Housley’s interest in the Fed- 
eral truck and by the change of plaintiff’s interest therein. 

(3) That it was avoided by the violation of assured’s warranty that the truck 
described was usually kept in garage located in the state of Nevada. 

(4) That it was avoided by breach of the warranty that the truck was to be 
used by Housley in his business of trucking at Las Vegas, Nev., or for his pleas- 
ure, since at the time of its theft it had for nearly three months been repossessed 
by plaintiff and kept in an unguarded lot adjacent to a public street in Los 
Angeles under conditions which largely increased the risk of loss. 

(5) That it was avoided by breach of the warranty respecting the facts of the 
purchase of the truck in the respect that it was represented that the sum of $1,350 
had been paid down on the purchase price, whereas no money had been paid, but a 
used Reo truck turned in at an agreed valuation of that amount. 

(6) That it was avoided by false swearing of the plaintiff in its proof of loss 
in that plaintiff represented that at that time Housley’s interest in the truck was 
$1,350, whereas the truth was, and known to plaintiff, that he had no interest what- 
ever therein. 

We are of the opinion that with the exception of the fifth these contentions 
must be sustained. 

[1] Glenn Housley, being one of the assured under the policy, was a necessary 
party to the action (Security Ins. Co. v. Superior Court, 71 Cal.App. 701, 236 P. 
335, 336), in which case the court said: “Where a policy of insurance is payable 
to several persons as their interests may appear, there is no question that in an 


action at law they must join as plaintiffs or, in the event of the refusal of one or 


more of them so to join, he or they must he made parties defendant.” 

[2] The repossession by the plaintiff of the Federal truck terminated the inter- 
est of Housley, the vendee, which created a breach of the warranty of title above 
set out; and it also changed the nature of the interest of the plaintiff, since by 
termination of the conditional sale contract the relation of lessor and lessee was 
extinguished and the plaintiff resumed full ownership of the property. Its 
interest was also changed by the fact that under the express provisions of the 
contract the risk of loss was borne by the lessee or vendee, but this risk was reas- 
sumed by the plaintiff through termination of the contract by repossession. 

’ [3] The repossession of the Federal truck and its storage and display for sale 
in the open, unguarded lot in Los Angeles during a period of nearly three months 
—almost the entire life of the policy—also created breaches of the warranties con- 
tained in the policy that the truck would usually be kept in garage located in the 
state of Nevada, and that the uses to which it would be put were in the business 
of Glenn Housley described as “trucking—self” or for his pleasure. That this 
change in location and use was material to the risk is obvious: and it was 
testified by a witness for the defendant, and uncontradicated, that the rate of 
premium on an automobile truck kept in the open lot described under the conditions 
narrated in the testimony was exactly ten times that paid by plaintiff on this policy. 

[4, 5] As stated above, we are of the opinion that the appellant’s fifth conten- 
tion, namely, that there was a breach of the warranty that’ the lessee or vendee ot 
the truck had made a down payment thereon of $1,350. since this payment was 
in the form of the transfer of a used Reo truck accepted at that valuation, is not 
well taken. In this connection it is argued by the appellant that the represen- 
tation by the plaintiff that $1,350 had been paid upon the truck means that this was 
a payment in monev; and he cites from Bouv.Law Dict. (Rawle’s 3rd Rev.) vol. 
2. n. 2540, the definition of “payment” as “the discharge in money of a sum due. 
This, however, is not the entire definition given by Bouvier, which is: “Payment 
The fulfilment of a promise or the performance of an agreement; the discharge 


in monev of a sum due.” The acceptance, by the vendor of a new automobile, 
of one that has been used, as part payment therefor is so general that if the 


defendant in this case had wished to know if the payment of $1,350 had been made 
in monev it was its duty to make the specific inquiry. “Ordinarily, in the absence 
of fraud, a failure of insured to disclose a fact with reference to which no 
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questions are asked is not such a concealment as will avoid a policy.” 32 Cor.Jur., 
Insurance, § 488, p. 1272. 

[6] The plaintiff submitted to the defendant a proof of loss. It did not meet 
the defendant’s requirements inasmuch as it did not state “the interest of the 
assured and of all others in the property or the sound value thereof.” The defend- 
ant called these defects to the plaintiff’s attention and requested that the informa- 
tion be specifically furnished. In response the plaintiff furnished a “sworn state- 
ment in proof of loss,” in which it stated that there was paid on purchase price by 
assured $1,350. Balance due C. I. T. Corporation $4,019.40.” The plaintiff at this 
time well knew that the assured Housley had no interest in the property and that, 
by reason of his having no title to the used Reo truck, the purported down pay- 
ment, and it having been replevined and returned to its rightful owner, he had in 
fact made no down payment. The defendant’s sworn statement was, therefore, 
false, and its effect was to avoid the policy irrespective of its materiality. “A 
policy may declare that a violation of specified provisions thereof shall avoid it, 
otherwise the breach of an immaterial provision does not avoid the policy.” Civ. 
Code, § 2611; Viccoria S. S. Co. v. Western Assurance Co., 167 Cal. 348, 139 P. 
807. We have seen that the policy here considered provided that a false statement 
under oath, whether before or after a loss, would avoid it. 

It is argued by the respondent that the well-settled rule that policies of insur- 
ance are to be given a liberal construction in favor of the insured justifies recovery 
in this case. It points out that the defendant knew the nature of the business in 
which the plaintiff was engaged, and that in a certain proportion of sales under 
conditional contracts the article sold is retaken by the vendor by reason of the 
vendee’s default in carrying the terms of his undertaking; that when such a con- 
tingency occurs there is necessarily a change in the nature of the interest of 
the assured therein and its place of keeping, and that the policy should be con- 
strued as contemplating this contingency. On the other hand, while such reposses- 
sions sometimes do take place, conditional sales contracts usually result in complete 
payment by the vendee, and the insurance here involved was obviously written with 
the expectation that such would be the case in this instance. We think it would 
be a very strained construction of this policy of insurance to hold that during 
the three months that the truck was exposed for sale in the Los Angeles lot under 
the conditions described, with the consequent increase of risk involved, there 
was no violation of its terms. When such a radical change in the conditions of the 
risk contemplated by the parties when entering into the contract of insurance arose, 
the necessary and obvious thing for the plaintiff to do was to procure a suitable 
modification of its terms, which could have been readily effected by rider attached 
to the policy and payment of the appropriate additional premium. Especially 
should this course have suggested itself to the plaintiff, who, in addition to carry- 
ing on its finance business, was a general agent of the defendant for the purpose 
of countersigning policies in the state of Nevada. 


For the foregoing reasons, the judgment is reversed, 


ST. PAUL FIRE & MARINE INS. CO. v. C. I. T. CORPORATION, 
for Use of HOUSTON. No. 25565. 


Court of Appeals of Georgia, Division No. 2. Nov. 28, 1936. 
Motion for Reconsideration Denied Dec. 18, 1936. 


Rehearing Denied Dec. 12, 1936. 
189 Southeastern Reporter 390. 


1. CANCELLATION. 
ight to cancel automobile fire policy can be exercised only it j 
ight ‘ : - y because it is 
reserved in policy and can be exercised only as provided therein, ns 


(For other cases, see Insurance, Dec. Dig. § 226.) 
2. CONDITION. 


Conditions and stipulations in automobile fire policy, not contrary to statute 
or public policy, are binding on both insured and insurer. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 
3 NOTICE OF CANCELLATION. 


here method of giving notice of cancellation is provided in automobile fire 





1406 The Insurance Law Journal, Vol. 88 [May, 1937 


policy and insurer gives notice of cancellation as therein provided, policy js 
canceled and as to loss occurring thereafter insurer is not liable. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

4. BURDEN OF PROOF. 

Burden is on party asserting cancellation of automobile fire policy as a defense 
to prove it. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

5. NOTICE OF CANCELLATION. 

Where automobile fire policy provided that notice of cancellation, mailed to 
address of insured stated in policy should be sufficient notice and where insurer 
mailed notice to such address of insured within time to reach insured more than 
five days before automobile was destroyed by fire and unearned premium was 
tendered to insured two days after automobile was destroyed, policy held 
canceled before loss, even though insured did not receive notice (Code 1933, §§ 
56-801, 56-815). 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Error from City Court of Bainbridge; P. D. Rich, Judge. 

Action by the C. I. T. Corporation, for Use of W. H. Houston, against the 
St. Paul Fire & Marine Insurance Company. Judgment for plaintiff, and defendant 
brings error. 

Reversed. 

Smith, Smith & Bloodworth and Wm. H. Smith, all of Atlanta, for plaintiff 
in error. 

J. A. Drake, of Colquitt, John E. Drake, C. A. Drake, and J. C. Hale, all of 
Bainbridge, for defendant in error. 

Syllabus Opinion by the Court. 

SuTron, Judge. 

On August 12, 1935, there was instituted in the city court of Bainbridge an 
action on a policy of fire insurance against the St. Paul Fire & Marine Insurance 
Company, in the name of the C. I. T. Corporation, for the use of W. H. Houston. 
The insurance company denied liability, setting up that the policy had been can- 
celed. The matter was submitted to the judge without a jury on substantially the 
following agreed statement of facts: On May 26, 1934, a policy of fire insurance 
was issued by said company in favor of the C. I. T. Corporation, with notice of 
insurance coverage issued to W. H. Houston, of Colquitt, Ga., for the period of 
one year. It appeared that Houston had purchased from a local dealer a Plymouth 
sedan automobile, paying part cash and executing a note for the balance with a 
conditional sales contract, covering the title to the automobile to secure its pay- 
ment, which had been assigned to the C. I. T. Corporation. The premium on this 
insurance was paid by Houston. The policy and insurance coverage certificate pro- 
vided that “ * * * this policy may be canceled at any time by this Company by 
giving the assured five days written notice of cancellation, with or without tender 
of the excess of paid premium above the pro rata premium for the unexpired 
term, which excess, if not tendered, shall be refunded on demand. Notice of 
cancellation shall state that said excess premium; if not tendered, will be refunded 
on demand. Notice of cancellation mailed to the address of the assured stated in 
this policy shall be a sufficient notice.” On November 8, 1934, the New York office 
of the company deposited in the United States mails with three-cent stamp 
attached, as first-class mail matter, a notice addressed to W. H. Houston at Colquitt, 
Ga., stating that this policy was canceled, which notice, through the usual course 
of delivery of mails, would have reached Houston at Colquitt on November 10, 
1934. It appears that Houston did not receive this notice of cancellation. On 
November 17, 1934, this automobile was destroyed by fire. On November 19, 1934, 
Houston received a notice from the C. I. T. Corporation that the policy had been 
canceled, and at*the same time this corporation tendered to Houston the unearned 
premium, which Houston declined to accept. Due notice of the loss was given 
the company and due proof of loss filed with the insurer, and more than sixty 
days before suit was filed Houston made a demand on the company for payment 0! 
his claim. The judge found in favor of the plaintiff for the amount of the loss 
and 25 per cent. attorney's fees. To this judgment, the defendant excepte 
directly. 
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{1-3] The right to cancel a policy of insurance can be exercised only because 
it is reserved in the policy, and can be exercised only as- therein provided. Farm- 
ers’ Mut. Fire Ins. Co. v. Harris, 50 Ga.App. 75, 81, 177 S.E. 65. “Where notice 
is required to be given, it is generally held, in the absence of anything appearing to 
the contrary, that the notice is not complete until it is received, and that, while 
mailing a notice duly directed and stamped may furnish presumptive evidence of 
its receipt, it does not alone constitute notice.” Puryear v. Farmers’ Mutual 
Insurance Association, 137 Ga. 579, 581, 73 S.E. 851, 852. 

“An insurance company which reserves to itself the right to cancel its policies 
upon return of the unearned premium, must pay or tender such premium to the 
assured before it can relieve itself of liability on the policy. Notice of its inten- 
tion to cancel, with mere announcement of its readiness to pay, is insufficient.” 
Hollingsworth & Moraque v. Germania Fire Ins. Co., 45 Ga. 294, 12 Am.Rep. 579. 
See, also,, Alliance Insurance Company y. Poss, 40 Ga.App. 322, 149 S.E. 433; 
Farmers’ Mutual Fire Ins. Co. v. Harris, 50 Ga.App. 75, 83, 177 S.E. 65. The 
rules and principles laid down in these cases, which are cited and relied on by 
counsel for the defendant in error, would be applicable and controlling in the 
present case were it not for the contractual provision in the policy and certificate 
with reference to how the notice of cancellation and return of unearned premium 
could be effected. But conditions and stipulations in a policy of fire insurance, 
not contrary to statute or public policy, are binding on both the insured and the 
insurer, and where a method of giving notice is provided in the policy, and the 
company pursues that method, and the notice of cancellation is given to the 
insured as therein provided, the policy is canceled, and as to a loss occurring there- 
after the company will not be liable. While the burden is on the party asserting 
cancellation as a defense to prove the same (Home Ins. Co. v. Chattahoochee Lum- 
ber Co., 126 Ga. 334, 55 S.E. 11), where it appears that a policy of fire insurance 
provides that it may be canceled by giving the insured five days’ written notice of 
cancellation, with or without tender of the excess of paid premium, which excess, 
if not tendered, shall be refunded on demand, and it further appears that “notice 
of cancellation mailed to the address of the assured stated in this policy shall be 
a sufficient notice,” and where it appears from the undisputed agreement of facts 
that the insurer mailed notice to this address of the insured within time to have 
reached the insured more than five days before the insured’s property was destroyed 
by fire, and the unearned premium was tendered to the insured two days after the 
insured’s property was destroyed by fire, there has been a cancellation of the 
policy before loss, even though the evidence is that the insured never received the 
notice mailed to him. Code, §§ 56-801, 56-815; 46 C.J. 559; Clay v. Phoenix Ins. 
Co., 97 Ga. 44, 52, 25 S.E. 417; Cherokee Brick Co. v. Ocean Acc. & Guar. Corp., 
21 Ga.App. 702, 94 S.E. 1032: Raiken v. Commercial Casualty Insurance Company 
(N.J.Sup.) 135 A. 479: McBride v. New Amsterdam Casualty Company, 173 A. 
346, 12 N.J.Misc. 617; Fidelity & Casualty Company of New York v. Riley, 168 
Md. 430, 178 A. 250; Wolonter v. United States Casualty Company, 126 Va. 156, 
101 S.E. 58. Under the facts of this case, the notice of cancellation mailed to W. 
H. Houston was sufficiently specific to identify the policy and certificate to which 
it referred. 

_ Applying the above rulings to the facts of this case, the judgment finding in 
tavor of the plaintiff was contrary to the law and the evidence. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 

On Motion for Reconsideration. 

Sutton, Judge. 

It is contended by movant in a motion for reconsideration of its motion for 
rehearing that the provisions of the policy sued on, with reference to the giving 
ot notice of the cancellation of the policy and return of the unearned premium, 
did not comply with the requirements of the standard form of insurance contract 
adopted by the insurance commissioner of this state. This point was not raised bv 
the Pleadings or the evidence, and was not passed upon by the trial court, and 
therefore it cannot be considered here. 
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WEBSTER v. INLAND SUPPLY CO. et al. Gen. No. 38648. 
Appellate Court of Illinois. Second Division. First District. Dec. 30, 1936, 
5 Northeastern Reporter (2d) 849. 
1. CONTRACT. 


Insurance contract includes printed form policy, declarations therein, and any 
indorsements thereto. 


(For other cases, see Insurance, Dec, Dig. § 150.) 
2. CONSTRUCTION. ] ; 

Principles applicable to interpretation of other contracts govern interpretation 
of insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. CONSTRUCTION. 

All parts of insurance contract are to be considered together to ascertain 
meaning and intent of parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. AMBIGUITY. 

Any ambiguity in insurance contract will be construed most strongly against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. CONSTRUCTION. f 

Rule that insurance contract is to be construed most favorably to insured or 
to one claiming to be insured does not authorize perversion of language of contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURED. 

Term “insured” in rider attached to automobile liability policy providing that 
policy was for benefit of insured only, and applied only as to accidents occurring 
in insured’s business involving automobiles not owned, leased, or hired by insured, 
held not to cover employee owners of automobiles used in employer’s business 
because omnibus provision of original policy extending benefits of policy to 
persons operating insured’s automobile, with insured’s consent, distinguished 
between “named assured” and “insured.” 


(For other cases, see Insurance, Dec. Dig. § 435.) 
7. NONOWNERSHIP RIDER. 

Inclusion of name in list of insured’s employees whose automobiles were 
scheduled in nonownership indemnity rider attached to automobile liability policy 
held merely to designate employees for use of whose automobiles insured might 
incur liability to public and demand protection under policy, and did not entitle 
such an employee to protection against personal liability under judgment against 
him individually. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

10. NONOWNERSHIP RIDER. 

Employee negligently injuring another person in automobile collision while 
driving his own automobile in employer’s business was joint tort-feasor with 
employer, and as such after satisfying injured person’s judgment, had no right 
of action against employer on liability policy issued to employer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Superior Court, Cook County; James J. Kelly, Judge. 

Action by L. D. Webster against Inland Supply Company and another. Judg- 
ment for plaintiff, and defendants appeal. 

Reversed. 


Angerstein, Piggott & Angerstein, of Chicago, for appellants. 

Frederick A. Gariepy, of Chicago, for appellee. 

ToHN J. SULLIVAN, Presiding Justice. 

By this appeal defendants, Inland Supply Company and American Mutual 
Liability Insurance Company, seek to reverse a judgment for $441.90, rendered 
against them in favor of plaintiff, L. D. Webster, in an action brought by the 
latter upon an automobile liability policy issued by the insurance company to the 
Inland Supply Company, plaintiff’s employer, to recover the amount of a judg- 
ment and costs rendered against plaintiff in a suit brought against him by one 
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Doonan, for damages caused by plaintiff’s negligence in the operation of his 
automobile while engaged with said automobile in and about the business of his 
employer. The trial court denied defendants’ motion to dismiss plaintiff’s com- 
plaint, and defendants electing to stand by their motion, the judgment in question 
here was entered, 

Plaintiff's complaint alleged, substantially, that he was in the employ of the 
Inland Supply Company since prior to May 11, 1934, up to the time he filed his 
complaint in this cause August 23, 1935; that “on May 11, 1934, the defendant 
American Mutual Liability Insurance Company, then and there issued its policy of 
insurance with the Inland Supply Company and the plaintiff herein and said policy 
remained in full force and effect from May 11, 1934, to May 11, 1935;” and that 
“a true copy of said policy of insurance, together wtih rider attached thereto is 
hereby made a part of this complaint and attached hereto and declared upon.” 

The complaint further alleged that the policy provided as follows (only 
pertinent portions quoted) : 

“I. To pay, within the policy limits applying thereto, each loss by reason of 
liability imposed upon him by law for damages, not only on account of bodily 
injury or death of a person or persons not hereinafter excepted, but also (if a 
property damage insurance premium charge has been included in the declarations) 
on account of damage to the property of others and the resulting loss of use 
thereof, caused by an accident, occurring within the policy period, by reason 
of the use, ownership, maintenance, or operation of the motor vehicle or trailer, 
or, if the motor vehicle is of the commercial type, by reason of the loading or 
unloading of merchandise, provided the insured has, as respects such loading or 
unloading operations, no other collectible insurance. 


“II. To serve the insured by such investigation of each alleged accident and 
such negotiation or settlement of each claim as the Company may deem expedient. 

“III. To defend, in behalf of the insured, each suit, even though wholly 
groundless, brought against the insured to enforce a claim for such injury, death 
or damage, and, as respects each suit, to pay the entire premiums on attachment, 
removal, and appeal bonds, costs, taxed against the insured, and interest accruing 
on the entire judgment up to the date of payment by the company of its share of 
the judgment. 


“IV. To pay all expenses incurred by the Company in the performance of its 

agreements, and, also, the expenses incurred by the insured for such necessary 
surgical relief of an injury covered by the policy as is rendered immediately fol- 
lowing the accident. 
_ “V. To extend this insurance, in the same manner and under the same condi- 
tions as it is available to the named insured, to any person, or persons, while 
riding in or using, operating, or maintaining the motor vehicle or trailer, and to 
any person, firm or corporation, legally responsible for the operation, use, or 
maintenance thereof, provided such use, maintenance, or operation is with the 
consent, express or implied, of the named insured, or, if the named insured is an 
individual, with the consent, express or implied, of an adult member of the named 
insured’s household other than a chauffeur or domestic servant; except that this 
insurance shall not be available to a public automobile garage, automobile repair 
shop, automobile sales agency, automobile service station, or any agent or employee 
thereof, nor shall it be available to any person, firm, or corporation having other 
collectible insurance as respects the accident: provided, further, insurance pay- 
able hereunder shall be applied first to the protection of the named insured, and the 
remainder, if any, to the protection of other persons entitled to insurance under 
the Provisions and conditions of this clause, as the named insured shall in 
Writing direct. If any motor vehicle or trailer specified in the application is sold, 
transferred, or assigned during the policy period, the protection herein provided 
shall not extend to the purchaser, transferee, or assignee thereof, except by the 
Written consent of the Company endorsed hereon. 

“The unqualified term ‘insured’ wherever used in this policy shall include, in 
each instance, not only the named insured, but also any other person, firm, or 
corporation, entitled to protection under this policy, but the qualified term ‘named 
insured’ shall apply only to the insured named and described as such in the 
declarations.” 

The complaint then alleges that by reason of the terms of the policy and 
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plaintiff's inclusion in “class 1” of the rider or indorsement to said policy as an 
employee of the Inland Supply Company, “he was then and there insured against 
all loss by reason of damages sustained by him while in the course of the employ 
of the Inland Supply Company”; that March 12, 1935, while operating his auto- 
mobile in the course of his employment for the Inland Supply Company “he sns- 
tained an automobile accident with one George Doonan on 3lst street in the 
Village of Broadview, Cook county, Illinois,” for which an action was brought by 
Mary Elizabeth Doonan, in which she recovered judgment against him for $441.9; 
that the insurance company was notified of the pendency of the Doonan action 
against plaintiff and refused to defend same; that plaintiff paid said judgment and 
in addition thereto $75 for his attorney's fees in that suit; that the insurance 
company has refused to reimburse or indemnify plaintiff for the amounts so 
expended and therefore he brings this action as an assured under the policy to 
recover the above amounts from the insurance company; and that “the Inland 
Supply Company, made defendant hereto, refuses and fails to institute suit for 
recovery of said money for the plaintiff herein and is, therefore, a party defendant 
hereto as is by statute provided.” 

The printed rider or indorsement attached to the regular printed form of 
policy is as follows: 

“It is agreed hereby, in consideration of the premiums specified herein, that 
the insurance, provided by the policy to which this endorsement is attached, is for 
the benefit of the insured only and applies only as respects an accident occurring 
in the business of the insured of any motor vehicle of the private passenger type, 
neither owned wholly or partly, registered, hired, nor leased, by the insured, nor 
by a partner if the insured is a partnership, but which is being used at the time 
of the accident by an employee of the insured who comes within the description 
of class 1 below. 

“Class 1—All outside employees, however compensated, whose usual duties 
involve the use in the business of the insured of any motor vehicles of the private 
passenger type 

“Class 2—All other employees. 

“The insured shall maintain a complete and accurate record of the names and 
locations of all employees subject to class 1 rating, with each deduction therefrom 
and addition thereto entered, in chronological order, immediately after each deduc- 
tion or addition becomes effective, together with the date thereof and the date 
of entry on the record, a complete list of which additions and deduction shall be 
submitted to the company at the end of each calendar month and shall become a 
part of the schedule. The insured shall also keep an accurate record of the number 
of employees under class 2 if a specified rate for class 2 is indicated in the 
schedule. 

“Upon delivery of the policy the insured shall pay to the Company an advance 
premium based on the number of employees in class 1, as indicated in the schedule 
at the time the policy is delivered and which the insured warrants to be accurate as 
to names and numbers, multiplied by the rate applicable to said class as indicated in 
the schedule, plus a premium based similarly on the number and rate applicable to 
class 2, if a specified rate for class 2 is indicated in the schedule. The earned 
premium shall be computed as above, and if greater than the advance paid premium 
the insured shall pay the difference to the Company; if the advance paid premium 
is greater than the earned premium, the Company shall pay the difference. 

“It is agreed hereby that the provisions of agreements V and F of the policy 
shall not apply as respects this insurance, and that if other collectible insurance 
exists in favor of the insured as respects any accident the insurance herein provided 
shall apply only to such amount as is in excess of such other insurance.” 

Attached to said indorsement was a schedule of the emplovees of the Inland 
Supply Company specified as being in “Class 1,” a portion of which list is as 
follows: 

“Name of Employee Location Rate P. L. Premium P. D. 
scesrcaiietoa teria esreel oe saiceeiicnenasineaammiap dima et eae nia 


G. W. Tipple Chicago, Illinois 
C. E. Johnson - = 
F. C.. Baulle = 

Otto Siellner = 

Ben Smith Joliet, 

Ray P. Krapp os 
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Ss, J. Warnock Elgin : 6.7 2.00 


J. D. Webster ; os . 6. 2.00” 


(The schedule also included a list of the number of employees within “Class 2,” 
which is omitted as being immaterial here.) 

Defendants contend that the “omnibus” clause, which is paragraph V of the 
printed form policy, has application only to cars owned by the assured, Inland 
Supply Company; that the indorsement to the policy by express provision in its 
first paragraph covers only the liability of the Inland Supply Company; that in the 
6th paragraph of the indorsement express provision is made to exclude the cov erage 
provided by paragraph V of the policy, the “omnibus” clause having no applica- 
tion to the coverage provided by the indorsement; and that the inclusion of plain- 
tif’s name, L. D. Webster, in the “Class 1” schedule of employees was not for 
the purpose of extending the coverage of the policy to him, but to designate him 
as one of those specified employees through the use of whose cars liability might 
attach to the employer, the Inland Supply Company, for which it could demand 
protection under the policy. 

Plaintiff’s theory as stated in his brief is as follows: 

That he was insured and was to be indemnified against loss on account of 
damages recovered against him and paid by him, and the expense of defending 
any action filed against him, under the terms of the printed provisions of the policy 
of insurance and the endorsement attached to the policy. 

“2. That if there is any doubt as to the true intent, meaning and construction 
of this whole policy of insurance, it will be resolved against the defendants and in 
- of the plaintiff. 

. That the entire policy, when construed as one instrument and when effect 
is given to every part thereof to arrive at its true meaning and purpose, provides 
insurance coverage for plaintiff and plaintiff’s right to be indemnified.” 


To ~, the issues, and afford a proper understanding of the precise ques- 
tion involved, it is pertinent to state that the Inland Supply Company took out a 
policy of insurance with the American Mutual Liability Insurance Company cover- 
ing liability imposed by law by reason of damage to both person and property 
arising out of the use of motor vehicles owned by the Inland Supply Company. The 
policy was a standard form used in Illinois and contained the customary so-called 
“omnibus” clause, which extended the benefits of the insurance to any person 
using or operating motor vehicles belonging to the Inland Supply Company with 
its consent and permission. By agreement of the parties an indorsement was added 
to the policy. This indorsement was captioned “Non-Ownership Automobile Lia- 
bility,” and covered any liability which might be imposed upon the Inland Supply 
Company for the use of cars not owned by that company, but owned and operated 
by certain designated employees of whom plaintiff was one. 

[1-5] Our attention has been directed to the recognized and familiar rule that 
an insurance contract includes the printed form policy, the declarations therein, 
and any indorsement thereto, and that the principles governing the interpretation 
of insurance contracts are those applicable to other contracts, all parts of the insur- 
ance contract to be considered together to ascertain the meaning, purpose, and intent 
of the parties; and that where ambiguity exists a contract of insurance will be 
construed most strongly against the insurer. However, the rule that a contract is 
to be construed favorably to the insured, or ‘to one claiming to be the insured, does 
not authorize a perversion of the language of the contract of insurance. Fee v. 
Zurich General Accident & Liability Insurance Company, 257 Ill.App. 227. 

Plaintiff was not a party to the insurance contract in question, but claims that 
the benefit of its coverage was extended to him under paragraph V, the so-called 
“omnibus” clause of the original policy covering motor vehicles owned by the 
Inland Supply Company, which paragraph, in addition to extending protection to 
“any person or persons, while riding in, or using, operating, or maintaining the 
motor vehicle or trailer, and to any person, firm or corporation, legally responsible 
for the operation, use, or maintenance thereof, provided such use, maintenance, or 
operation is with the consent, ex press or implied, of the named insured,” dis- 
tinguished between the “named assured” and the “insured,” the latter term including 
not only the named assured, but all others entitled to protection under paragraph V 
of the policy. 

The original policy shows conclusively on its face that it was issued to cover 
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the liability of the Inland Supply Company as to motor vehicles and trailers owned 
by it, and, it was, therefore, necessary in order to cover any liability of that com- 
pany which might attach under the doctrine of respondeat superior, by reason of the 
negligent operation of motor vehicles owned by employees and used by them in the 
business of their employer, Inland Supply Company, to purchase insurance affording 
the additional protection evidenced by the indorsement captioned “Non-Ownership 
Automobile Liability.” The so-called “omnibus” clause of the original policy is 
expressly excluded from the additional coverage of the nonownership indorsement, 
the 6th paragraph of which, as heretofore set forth, declaring: “It is agreed hereby 
that the provisions of agreements V and F of the policy shall not apply as respects 
this insurance.” 

The first paragraph of the indorsement, as heretofore shown, provides, in part, 
as follows: “It is agreed hereby, in consideration of the premiums specified herein, 
that the insurance, provided by the policy to which this endorsement is attached, is 
for the benefit of the insured only and applies only as respects an accident occurring 
in the business of the insured of any motor vehicle of the private passenger type, 
neither owned wholly or partly, registered, hired nor leased, by the insured, nor by 
a partner if the insured is a partnership, but which is being used at the time of the 
accident by an employee of the insured who comes within the description of class 1 
below or within the description of class 2, if the remuneration of the employees of 
class 2 is a subject of premium charge as indicated in the schedule.” (Italics ours.) 

[6] Plaintiff stresses the meaning of the word “insured” as defined in para- 
graph V of the original policy, and insists that by the use of the unqualified term 
“insured,” instead of “named assured,” in the indorsement, it was intended to extend 
the protection of the insurance contract to employee owners of cars used in the 
business of the Inland Supply Company. The very phraseology of the indorsement, 
wherever the term “insured” is used, defeats this contention. The term is used 
in the first, second, fourth, and fifth paragraphs of the indorsement, and, in each 
instance, its use is exclusive of application to an employee and inclusive of applica- 
tion only to the employer. In the first paragraph we observe the language “but 
which is being used at the time of the accident by an employee of the insured.” In 
paragraph 2 we find “all outside employees, however compensated, whose usual 
duties involve the use in the business of the insured of any motor vehicles of the 
private passenger type.” In paragraph 4 is found this language: “The insured shall 
maintain a complete and accurate record of the names and locations of all employees 
subject to class 1 rating.” Paragraph 5 states that “upon delivery of the policy 
the insured shall pay to the Company an advance premium based on the number of 
employees in class 1.* * *” It thus appears clearly that wherever the term 
“insured” is used in the indorsement it refers solely to the Inland Supply Company. 

[7] The inclusion of plaintiff's name in the list of cars of employees of the 
Inland Supply Company in the schedule attached to the indorsement, and to which 
reference is made in said indorsement, lends no force to plaintiff’s contention that 
he was covered by the policy. The obvious purpose in attaching this list to the 
indorsement was to designate those employees from the use of whose cars the 
Inland Supply Company might incur liability to the public at large for which it 
could demand protection under the policy. The premium charged and paid on the 
policy was for the insurance of the employer only against the liability described 
therein. 

In passing upon a somewhat similar policy in Loughran v. Employers’ Mutual 
Indemnity Corporation, 212 Wis. 634, at pages 636, 638, 250 N.W. 389, 390, where 
a judgment was recovered in Pennsylvania against the principal defendant, Joseph 
Rea, for damages sustained by the plaintiff through the negligent operation by Rea 
of his automobile, which collided with and killed plaintiff’s wife, and where Rea 
not having paid anything on the judgment “plaintiff sued on this judgment in Wis- 
consin, and ancillary to the main suit garnished the Employers’ Mutual Indemnity 
Corporation on the theory that an indemnity policy issued to Rea’s employer, the 
Masonite Corporation, rendered it indebted to the principal defendant to the amount 
of the judgment,” the court said: 

“Rea was in the employ of the Masonite Corporation as a traveling salesman. 
In performance of his duty to his employer, he used his own automobile. This 
automobile, with others owned or rented by other employees, was covered by a 
policy issued by the garnishee to the Masonite Corporation. The policy was a 
‘non-ownership’ as distinguished from an ‘ownership’ policy. ‘Non-ownership polic- 
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ies are procured by employers to protect themselves against liability for injuries 
sustained through negligence of their employees for which they would be liable 
under the doctrine of respondeat superior. * * * 

“And as the policy by its express terms does not cover, and shall not be con- 
strued to cover, the liability of any other person than the named insured, it follows 
that it does not cover the liability of Rea.” 

[8-10] The injured party, Doonan, had a right of action against both Webster 
and the Inland Supply Company. If the Inland Supply Company had been sued 
and judgment secured against it there would be no question of the insurer’s lia- 
bility to the company under the policy. However, the action was brought against 
Webster, alone, who satisfied the judgment rendered against him and thus extin- 
guished any right of action Doonan had against the Inland Supply Company. Web- 
ster was a joint tort-feasor and, as such, it must be conceded that he had no right 
of action against his employer, the Inland Supply Company. Doonan’s failure to 
join the latter as a defendant certainly created no right of action in Webster against 
his employer. Since the Inland Supply Company owes no duty or liability to the 
plaintiff, he can make no valid claim against the insurance company and the insur- 
ance contract providing, as it does, coverage only to the Inland Supply Company, 
plaintiff is precluded from claiming protection under it. 

In our opinion the provisions of the insurance contract were neither ambiguous 
nor inconsistent, but were expressed in clear, plain, and understandable language, 
and were not intended to and did not furnish plaintiff protection against his liability 
on the Doonan judgment. 

For the reasons indicated herein, the judgment of the superior court is 
reversed. 

Judgment reversed. 

Friend and Scanlan, JJ., concur. 


HARTLIEP TRANSIT CO., for Use of SNOW et al. v. CENTRAL MUT. 
INS. CO. OF CHICAGO. Gen. No. 9111. 
Appellate Court of Illinois. Second District. Nov. 30, 1936. 
Rehearing Denied Jan. 19, 1937. 
5 Northeastern Reporter (2d) 879. 
2. PLACE OF CONTRACT. 

Generally, insurance contract is deemed to be executed at place where last 
act is done which is necessary to make the contract binding, and, if policy does 
not become binding until countersigned by authorized agent at place of delivery, 
or until delivery to insured, place of delivery is considered place of the contract. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

4. FOREIGN CORPORATIONS. 

Foreign insurance corporations cannot enter a state and establish authorized 
agencies for solicitation and transaction of business as matter of legal right, 
but by comity, and such corporations are subject to same statutory restrictions 
as exist in such state for conduct of similar damestic corporate enterprises. 

(For other cases, see Insurance, Dec. Dig. § 17.) 

6. FOREIGN CORPORATIONS. 

As matter of public policy, foreign insurance corporations having authorized 
agents to solicit business must transact such business under laws of state where 
policy is sold. 

(For other cases, see Insurance, Dec. Dig. § 17.) 

7. PLACE OF DELIVERY. 

Law of Iowa held to govern determination of liability of insurer under auto- 
mobile liability policy which was delivered to insured in Iowa after premium was 
paid and policy countersigned by insurer’s authorized agent in Iowa, since policy 
constituted an Iowa contract. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

8. APPLICATION. 

In action on automobile liability policy which constituted an Iowa contract, 
alleged fraud in procurement of policy held no defense where there was no 
true copy of application or representation of the insured upon which policy 
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was issued, attached to and made part of policy as required by Iowa statutes 
(Code Iowa 1935, §§ 8974, 8975). 


(For other cases, see Insurance, Dec. Dig. § 655[3]:) 


On Petition for Rehearing. 
9, APPLICATION. 

_Under Iowa statute, failure to attach application for automobile liability 
policy to policy contract, although not invalidating policy, precludes insurer from 
pleading, alleging, or proving falsity of application or any representation made 
therein as defense to any action under the policy (Code Iowa 1935, §§ 8974, 8975), 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

Appeal from Circuit Court, Du Page County; Wm. J. Fulton, Judge. 

Action by the Hartliep Transit Company, for the use of Barton Snow and 
another, against the Central Mutual Insurance Company of Chicago. From 
an adverse judgment, the defendant appeals. 

Affirmed. 

William Levine, of Chicago, and Hadley, Weaver & Woodward, of Wheaton, 
for appellant. 

Arne B. Hummeland, of Chicago, for appellee. 

HUFFMAN, Presiding Justice. 

Appellant issued its policy of insurance to the Hartliep Transit Company, a 
corporation of the state of Iowa, with its principal place of business located in 
Sioux City, covering some seventeen or more trucks which the transit company 
used in the conduct of its business. The policy was countersigned by the 
authorized agent of appellant, at Sioux City on January 10, 1935, and delivered 
to the assured. 

One of the transit company’s trucks had a collision with a car in which 
Barton Snow and Cornelia, his wife, were riding on February 12, 1935, in Du 
Page county, Ill. These parties brought suit against the transit company, which 
resulted in judgments in their favor, totaling $25,000. Appellant herein defended 
that case under a reservation of rights wherein it claimed that at the time of 
the accident, the transit company was operating the truck in territory not 
covered by the policy. 

This present suit was brought by Snow and wife by way of a garnishment 
action as judgment creditors, for their use and in the name of the insured, to 
enforce the terms of the policy against appellant and compel payment of the 
aforesaid judgments. The policy had a maximum liability of $40,000. 

This cause was heard before the court and a judgment entered in favor 
of the-transit company for the use and benefit of Snow and wife. Appellant 
urges that the policy of insurance was obtained by fraud and misrepresentation 
on the part of the assured. Other points are assigned which we do not deem 
it necessary to consider in the disposition of this case. 

Appellant claims that the transit company, in making application for the 
policy of insurance herein, represented that the truck involved in this accident 
was a truck devoted to transportation of freight through rural sections 0! 
Iowa, and that it was not represented as one of the number of trucks used for 
transportation purposes to Chicago. It charges that the premium on such policy 
was determined by the hazard involved, and that the hazard involved was 
determined by the territory in which the trucks were to be operated. Fraud 1s 
thus charged in the procurement of the policy, based upon the alleged misrepre- 
sentation with reference to the operation of the truck in question. Appellant 
claims that it was caused to issue the policy because of such fraudulent misrep- 
resentation, and that otherwise the contract would not have been entered into. 
The trial court, in its remarks on this question, stated that assuming this to be 
a proper defense, he did not consider it sufficiently proven to void the policy. 

[1] No application made by the transit company with reference to the issuance 
of the policy in question is attached thereto. The terms of the policy in no wise 
limit the operation of the various trucks therein listed, other than within the limits 
of the United States and Canada. Appellee takes the position that the policy 0! 
insurance was an lowa contract, and under the statutes of that state (1935 Code, 
§§ 8974 and 8975, ch. 404), if true copy of any application or representation of the 
insured is not attached to the policy, the insurance company shall be precluded 
from pleading, alleging, or proving the falsity of any such application or represen- 
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tation, as a defense to any action under such policy. These sections of the Iowa 
statute have been applied in the cases of Hemmings v. Home Mut. Ins. Ass’n of 
Iowa, 199 Iowa 1311, 203 N.W. 818; Bukowski v. Security Benefit Ass’n of Kansas 
(lowa) 261 N.W. 783; and Kirkpatrick v. London Guarantee & Accident Co., 139 
Iowa 370, 115 N.W. 1107, 19 L.R.A.(N.S.) 102. Where a statute of another state 
has received a construction by the highest court of that state, such construction 
will ordinarily be adopted in the courts of this state. Bell v. Farwell, 176 Ill. 489, 
494, 52 N.E. 346, 42 L.R.A. 804, 68 Am.St.Rep. 194. 

{2, 3] The general rule is that a contract of insurance is deemed to be exe- 
cuted at the place where the last act is done which is necessary to make the same 
binding upon the parties, and if the policy does not become binding until counter- 
signed by the authorized agent at the place of delivery, or not binding until delivery 
to the assured, the place of delivery is considered the place of the contract. McEl- 
roy v. Metropolitan Life Ins. Co., 84 Neb. 866, 122 N.W. 27, 23 L.R.A.(N.S.) 968, 
19 Ann.Cas. 28; Bacon, Life and Accident Ins. (4 Ed.) p. 332; Orient Ins. Co. v. 
Rudolph, 69 N.J.Eq. 570, 61 A. 26; Hardiman v. Fire Ass’n of Philadelphia, 212 Pa. 
383, 61 A. 990; Northwestern Mut. Life Ins. Co. v. McCue, 223 U.S. 234, 32 S.Ct. 
220, 56 L.Ed. 419, 38 L.R.A.(N.S.) 57. Another general rule in the construction 
of contracts in matters affecting their validity and the rights of the parties is that 
they are governed by the law of the place where the contract is made, at the time 
of the making thereof, and that such law is as much a part of the contract as if 
incorporated therein. This rule prevails in the absence of any agreement of the 
parties to the contrary. Gaston, etc., v. Warner, 260 U.S. 201, 43 S.Ct. 18, 67 L.Ed. 
210, 211. 

|4-6] The transit company was an Iowa corporation operating a fleet of 
trucks out of Sioux City. Appellant had notice that some of the trucks, from 
time to time, were routed to or through Chicago. Foreign insurance companies, 
as well as other foreign corporations, cannot enter a state and establish authorized 
agencies for the solicitation and transaction of business, as a matter of legal right, 
but by comity, and such corporations are held subject to the same statutory restric- 
tions, duties, and measures as exist in such state for the conduct of similar domestic 
corporate enterprises. Foreign corporations are not permitted to thus come into 
a state and assert rights in contravention of the laws thereof. It is a matter of 
general knowledge that the various states have enacted laws relative to the licens- 
ing of foreign insurance companies to transact business therein, and as a matter 
of public policy such companies under such circumstances, having authorized agents 
to solicit business, must be held to transact such business under the laws of the 
state where the policy is sold. Any other rule would not only lead to confusion 
and uncertainty, but would permit a foreign insurance company to enter a state, 
establish agencies, and transact business in violation of the laws of such state. 

[7] It appears that the final act which took place to make the contract binding 
upon the parties in this case, occurred in Sioux City, Iowa, where the premium was 
paid, the policy countersigned by appellant’s authorized agent, and delivered to the 
assured. The policy provides that the same shall be signed by the president and 
secretary and countersigned by a duly authorized agent of the company. Another 
portion of the policy is to the effect that all provisions therein which are in con- 
flict with the statutes of the state wherein the policy is issued, are understood 
and declared and acknowledged by the company, to be amended to conform to such 
statutes. This is a recognition by appellant that its contracts of insurance are sub- 
ject to the laws of the state wherein they are sold. 

[8] From an examination of the record and policy, we are of the opinion it is 
an lowa contract, and as a matter of comity the laws of that state must control. 
It is conceded that under such circumstances the appellant cannot defend on the 
ground of fraud in the procurement of the policy, because of the fact that no true 
copy of any application or representation of the insured upon which the policy 
issued, was attached to and made a part of the contract, and that by force and effect 
of the statute of Iowa, the appellant is precluded from interposing such defense in 
any action thereon. 

The judgment of the trial court is therefore affirmed. 

Judgment affirmed. 

Wolfe and Dove, JJ., concur. 

On Petition for Rehearing. 

Per Curiam. 
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The appellant has filed its petition for rehearing, insisting that this court mis- 
apprehended the statute of Iowa in holding the same constituted substantive rights 
between the parties, and urging the statute of that state precluding an insurance 
company from pleading, alleging, or proving the falsity of an application, when the 
same is not attached to the policy, relates only to matters of procedure and remedy, 
and that the courts of Iowa have so construed such statutes. Neither time nor 
propriety permits this court to unduly extend its opinions in a detailed discussion 
of all the various legal questions involved in a case, yet a clear and concise state- 
ment of fact and the rules or principles of law applied thereto is always desired, 
The insistence of appellant that the law of Iowa relates only to form and procedure 
and creates no substantive rights, has prompted a further statement and discus- 
sion of the rule as applied by this court in the disposition of this case. 

The distinction between the right of an insurer to set up a defense upon a pro- 
vision contained in the policy itself, and the right to set up a defense based upon an 
alleged fraudulent representation claimed to have been made in the application, when 
such is not attached to the policy, must not be confused. The former rule is 
clearly expressed in the case of Washington Fidelity Nat. Ins. Co. v. Burton, 287 
U.S. 97, 53 S.Ct. 26, 77 L.Ed. 196, 87 A.L.R. 191, with annotations, p. 194; and 
the latter, in the case of John Hancock Mut. Life Ins. Co. v. Yates, 57 S.Ct. 129, 
81 L.Ed. ——. These two cases clearly distinguish between defenses based upon a 
condition contained in the policy, and one sought to be interposed, based upon a 
fraudulent representation claimed to have been made in an application therefor, 
when such application was not attached to the policy, and the statutes of the state 
where the policy was sold prohibit the interposing of such defense. 

[9] An omission to attach the application to the policy contract, “While not 
invalidating the policy, shall serve to preclude the insurance company from plead- 
ing, alleging, or proving such application or representations or the falsity thereof.” 
Rauen vy. Prudential Ins. Co. (1906) 129 Iowa 725, 729. 106 N.W. 198, 200. The 
court further states, 129 Towa 725, on page 731, 106 N.W. 198, 200, that when 
the application is not attached, “the policy should be treated, construed, and enforced 
as if no written application had been made.” Again, 129 Iowa 725, on page 
735, 106 N.W. 198, 202, it is said: “The denial of the right to plead or prove such 
extrinsic matter is not in any proper sense a ‘penalty’ for failing to comply with the 
statute, for the company has a perfect right to waive or forego any advantage it 
could derive from an embodiment of the application in the policy. It issues its 
policy with the statute in view, and, failing to do that which by the terms of the 
statute is necessary to allow the application to have ‘any bearing’ on the rights of 
the parties, the contract stands as if the omitted writing never existed.” 


It is further held in Dixon y. Northwestern Nat. Life Ins. Co. (1920) 189 
Towa 1268, 179 N.W. 885, that in soliciting insurance in Iowa, from a resident of 
said state, and in delivering the policy to the insured in Iowa, the company was 
doing business in said state within the meaning of the statute, and that its 
failure to attach a copy of the application to the policy exposed it to the same 
restrictions in pleading and proving its defenses as would be applicable were 
the insurer an Towa corporation; the court holding in that case that no toreign 
insurance company could lawfully do business in Iowa except with the consent 
of that state, and when doing such business, such company was bound by the 
same rule and limitations which the statute of the state prescribed for “home 
companies engaged in like or similar business. At page 888 of 179 N.W., the 
court used the following language: “The appellant seeks by its answer an 
so-called counterclaim to avoid every restriction found in this statute, and 
proposes, notwithstanding the law forbidding it, to allege, plead, and prove, not 
only the existence of such application, but to allege, plead, and prove its falsity, 
and because thereof to escape performance of its contract. We are not concerned 
at this point with the wisdom or abstract justice of the provision. Its validity is 
unquestionable. As has been said by this court on other occasions: ‘Foreign 
insurance companies are not compelled to do business in this state. If they 
voluntarily choose to do so, however, they must submit to such conditions and 
restrictions as the Legislature may see fit to impose.’ Nelson y. Insurance 
Company, 110 Iowa [600] 604, 81 N.W. [807] 808. The requirement that, their 
policies shall have copies of the applications therefor attached or indorsed 
thereon is not a burdensome one, and, if they fail to observe such simple regula- 
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tion, they cannot justly complain of the consequences which the statute attaches 
to such neglect.” 

It is stated in our opinion, that the application was not attached to the 
policy, and that under such circumstances the statute of Iowa prohibited the 
interposing of any defense based upon alleged false representations made therein. 
it was held that the appellant was thereby precluded from making such defense. 
It was further pointed out that so far as the body of the policy itself is concerned, 
it restricts the assured in the operation of his trucks, only to the limits of the 
United States and Canada. 

An exhaustive review of some thirty or more Iowa cases upon the question 
here involved, will be found in 93 A.L.R. at pages 383 and 384. An examination 
of those cases clearly discloses that under the Iowa statute, appellant was 
required to attach to or indorse upon the policy a true copy of the application 
therefor as made by the assured, and that its failure so to do forever precluded 
it from pleading, alleging, or proving the falsity of such application or any 
representation made therein, as a defense to any action under the policy, and 
that this has been the consistent holding of the courts of that state. 

The petition for rehearing is therefore denied. 

Petition for rehearing denied. 


IROQUOIS UNDERWRITERS, Inc., et al. v. STATE ex rel. MORGAN. 
No. 26693. 
Supreme Court of Indiana. Feb. 1, 1937. 
5 Northeastern Reporter (2d) 908. 
1. INDEMNITY. 

Action cannot be brought and recovery had on indemnity policy until liability is 
discharged, whereas cause of action upon policy to pay legal liability is complete 
when liability attaches. 

(For other cases, see Insurance, Dec. Dig. § 514.) 
2,.NO ACTION CLAUSE. 

Policy indemnifying insured against loss from liability imposed by law for 
damages for accidental injuries and death, and providing that no action should lie 
against insurer or insured unless brought by insured for money actually paid in 
satisfaction of final judgment after trial, held to create indemnity instead of 
liability insurance, so as to preclude recovery on policy by administratrix whose 
judgment in death action against insolvent insured had not heen paid (Acts 1935, 
c. 162, § 177). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. ESTOPPEL. 

Insurer held not estopped from denying liability under indemnity policy as 
against administratrix whose judgment against insolvent insured in death action 
was afirmed on appeal, on ground that insurer, in accordance with terms of policy, 
paid expenses of appeal, including attorney’s fees and costs of transcript. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. INDEMNITY. 


__ Insurer which took over insurance association held not estopped from denying 
liability under indemnity policy as against administratrix who had recovered judg- 
ment against insured in death action, on ground that insurer had agreed to pay all 
liabilities and obligations of association, where insured was insolvent and adminis- 
tratrix’ judgment had not been satisfied, since association did not become liable 
until insured had paid amount of judgment. 
; (For other cases, see Insurance, Dec. Dig. § 591%.) 
». NO ACTION CLAUSE. 
._ Provision of indemnity policy, that no action should lie against insurer or 
Insured to recover for loss unless brought by insured for money actually paid in 
‘atisfaction of final judgment after trial, held not invalid as against public policy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Marion Circuit Court; Earl Cox, Judge. - ’ 

Action by the State, on the relation of Lula Morgan, administratrix of the 
estate of Fred Morgan, deceased, against the Iroquois Underwriters, Incorporated, 
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and others. From an interlocutory order granting a temporary injunction, defend- 
ants appeal. 

Reversed. 

Jackiel W. Joseph, Thompson, Rabb & Stevenson, and Theodore R. Donn, all 
of Indianapolis, for appellants. 

Edward P. Hart and Wm. E. Reiley, both of Indianapolis, for appellee. 

HucHeEs, Judge. 

This is an appeal from an interlocutory order granting a temporary injunction, 
enjoining and restraining the appellants from directly or indirectly transferring 
certain moneys from the State of Indiana to the State of Illinois. 

It appears from the first paragraph of complaint that on July 18, 1929, Fred 
Morgan was killed by being struck by an automobile driven and operated by Stanley 
Garner; that the administratrix of the estate of Fred Morgan, deceased, brought 
an action against the said Stanley Garner for the wrongful death of the decedent, 
and on the 5th day of February, 1931, recovered judgment against said Garner in 
the superior court of Marion county, Ind., in the sum of $2,500; that execution was 
issued upon said judgment, and execution was returned by the sheriff unsatisfied; 
that, prior to the year 1929, there was licensed under the laws of Indiana a 
reciprocal insurance association’ under the name of Security Automobile Insurance 
Association, which association continued in existence until on or about November 10, 
1930: that said members of said association were authorized to exchange recip- 
rocal or interinsurance contracts providing indemnity among its members against 
loss arising out of the operation of automobiles by said members; that said asso- 
ciation issued to said Stanley Garner one of its policies which was in full force and 
effect at the time of the killing of the decedent; that the said Iroquois Auto Insur- 
ance Underwriters is a reciprocal insurance association operating under a license 
issued said association by the State of Illinois; that on November 1, 1930, the 
said Iroquois Auto Insurance Underwriters and the Security Automobile Insurance 
Underwriters assumed all liabilities of the Security Automobile Insurance Asso- 
ciation, which association delivered and assigned to said Iroquois Association all its 
assets. It is alleged that the Iroquois Association was under obligation to pay the 
amount of the judgment rendered against the said Garner. 


It is further alleged that there is located in Indianapolis the principal office of 
the Iroquois Underwriters, Inc., which is attorney in fact for said Iroquois Auto 
Insurance Underwriters; that said Iroquois Underwriters, Inc., collects fees and 
premiums from the members of the Iroquois Auto Insurance Underwriters, and 
has in its possession within the State of Indiana moneys and funds belonging to said 
Iroquois Auto Insurance Underwriters, with power and authority to make assess- 
ments on the members of the association sufficient to pay outstanding obligations of 
said Iroquois Auto Insurance Underwriters, which moneys are sent to the State of 
Illinois to said Underwriters, and which moneys are due and payable on said amount 
of said judgment. 

It is further alleged that an appeal from the judgment rendered in the superior 
court of Marion county was taken to the Appellate Court of this State, which 
affirmed the judgment of the lower court; that the defendant Iroquois Auto Insur- 
ance Underwriters paid all of the attorney fees in defending the action and in the 
appeal. 

The plaintiff asks judgment against the defendants, Iroquois Underwriters, Inc. 
and the Iroquois Auto Insurance Underwriters, and against numerous named mem- 
bers of the association for the sum of $2,500, and interest, the same being the 
amount of the judgment, and for a temporary injunction restraining and enjoin- 
ing the defendants from sending moneys out of the State of Indiana, which 1s 
the property of either the Iroquois Underwriters, Inc., or the Iroquois Auto 
Insurance Underwriters, and that, upon final hearing, said temporary injunction 
be made permanent. 


In the second paragraph of complaint, the plaintiff asks for a declaratory judg- 
ment of the rights of the parties to the insurance contract, and that defendants he 
ordered to pay the appellees the sum of $2,500 with interest. 5 

The cause was submitted to the court for trial on the plaintiff's petition for 
temporary injunction; and, thereafter, the court granted a temporary injunction 
It is from this interlocutory order granting the temporary injunction that this appeal 
was taken. 
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The assignment of errors relies upon the proposition that the court erred in 
granting a temporary injunction. 


The main question to be decided in this case is whether the contract of insurance" 
issued to Stanley Garner is by its terms one of liability or indemnity. As said in 
the case of Kingan & Co., Limited, v. Maryland Casualty Company (1917) 65 
Ind. App. 301, 315, 115 N.E. 348, 352: “Indemnity policies are, as a general rule, by 
virtue of their provisions and the nature of the insurer’s undertaking grouped by the 
courts into two classes: First, those indemnifying against loss or damage; and, 
second, those affording protection against liability. Under a policy of the first class, 
it is necessary that the insured show that he has suffered damage or loss as by 
actually paving the judgment fixing his liability in order that he may have recourse 
to such policy. Where a policy belongs to the second class, the insured may turn to 
it for relief as soon as his liability has become legally fixed and established, 
although he has not suffered actual loss, as by being required to discharge such 
liability.” 

[1] The main difference between an insurance contract of indemnity and one 
to pay legal liability is that, upon the former, an action cannot be brought and 
a recovery had until the liability is discharged; whereas, upon the latter, the 
cause of action is complete when the liability attaches. I, in the instant case, the 
policy issued to Garner is one to indemnify against loss, it is necessary to show an 
actual loss or damage before there can be a recovery; but, if the policy is a contract 
to protect the assured against liability merely, then an action may be maintained 
as soon as the liability is legally imposed, regardless of the question as to whether 
any actual loss or damage has been suffered. Campbell, Receiver v. Maryland Cas- 
ualty Comp any of Baltimore, Maryland (1912) 52 Ind.App. 228, 97 N.E. 1026, 1027. 

It is necessary to examine the terms of the policy to determine its meaning and 
into which class it falls: 

[2] U nder the terms of the policy, the association agrees to indemnify the sub- 
scriber as follows: “4. Against loss from liability imposed by law upon the Sub- 
scriber for damages on account of hodily injury, including death resulting there- 
from, accidentally inflicted upon any person not in the employ or household of the 
subscriber, or related to him by blood or marriage, during the contract period, or 
any continuation thereof and directly caused by the use of or operation of any 
automobile described herein, for the purposes named in the warranty Number Five 
of this policy.” Subsection (g) of section 5 provides: “No action shall lie against 
the Association or any Subscriber thereof to recover for anv loss under this contract 
unless it shall be brought by the subscriber named in the warranty herein, for 
moneys actually paid by him in legal tender of the United States in satisfaction of 
a final judgment after actual trial of the issue.” 

It seems to us that the meaning of the foregoing language is perfectly clear, and 
that but one conclusion can be reached therefrom, and that is there is created an 
indemnity instead of liability insurance: and no action shall lie under the policy 
unless for loss actually sustained and paid. Subsection (zg) of section 5 creates what 
is known as a “no action clause” which has led to much confusion in the decisions 

of the different jurisdictions of the country. In the instant case, however, we think 
the language is so clear that there can be but one interpretation made. Such a 
clause, as above set out, has been held by many of the courts of last resort in this 
country to create an indemnity, as distinguished from liability insurance. Many 
cases are collected and cited in the annotation to the case of Luger v. Windell, 116 
Wash. 375, 199 P. 760, 761, 37 A.L.R. 641. Among the cases cited is the case of 
Campbell vy. Maryland Casualty Company, supra. The provision of the policy in the 
case of Luger v. Windell is very similar to the one in the instant case, and the 
court. in discussing the provision, said: “The question in this connection is whether 
a policy containing such provisions is a liability or an indemnity policy. The pro- 
Visions quoted are identical in effect, and nearly so in language, with the none 
of the policy considered by this court in Ford v. Aétna L. Ins. Co., 70 Wash. 
126 P. 69. The opinion in that case, written by Judge Gose, is a ae 
review of the question, upon both reason and authority, and decides that a policy 
with those conditions is a policy of indemnity, and that a judgment creditor, when 
his judgment remains unpaid, cannot, by garnishment, compel its payment from the 
‘surance company which had insured the judgment debtor.” 

In the case of Campbell v. Maryland Casualty Company, supra, one of the con- 





1420 The Insurance Law Jcurnal, Vol. 88 [May, 1937 


ditions of the policy was as follows: “No. 8. No action shall lie against the company 
as respects any loss under this policy unless it shall be brought by the assured 
himself to reimburse him for loss actually sustained and paid by him in satisfac- 
tion of a judgment after trial of the issue.” It was held that such a provision of 
the contract was to indemnify the assured against loss, and not to protect it against 
liability. The policy, however, carried a “slip,” or “rider,” which the court held 
modified the policy and the language above quoted so that the policy sued on was 
made to cover liabilities against the assured as well as losses. 

It seems to us that the language contained in subsection (g) of section 5, 
known generally as the “no action clause,” is so clear and explict that there can be 
no doubt of the intention of the parties to the contract, and that was that no action 
should lie against the association, or any subscriber thereof, to recover for any loss, 
unless it should be brought by the subscriber named in the contract for moneys 
actually paid by him in satisfaction of a final judgment after actual trial of the 
issues. This was the agreement made by the parties, and the court cannot make 
another contract for them. We realize in the instant case that such an indemnity 
contract works an injustice for the reason the insured, Garner, is insolvent ; and, 
although a judgment is rendered against him, it cannot be satisfied in full or in 
part, because of his insolvency, by recourse to the association. The Legislature of 
1935 saw the injustice of such a situation by approving an act concerning insurance 
where the insolvency or bankruptcy of the person insured will not prevent recovery 
by the person injured or killed. Acts 1935, c. 162, pp. 588, 721, § 177. 

The appellee Morgan, administratrix, contends that the appellants are estopped 
from denying liability because: (a) Appellants took over the defense; (b) they 
assisted Stanley Garner in lee himself insolvent, and took advantage of it; 
and (c) in taking over the Security Automobile Insurance Association, they agreed 
to pay all the liabilities and obligations of the Security Automobile Insurance Asso- 
ciation; and (d) in addition to that, the “no action clause” in the policy was against 
public policy and void. 

[3] The evidence shows that the Iroquois Auto Insurance Underwriters paid 
the expenses of the appeal of the Garner suit to the Appellate Court, including the 
attorney fees and cost of transcript. Does this fact estop the appellants from deny- 
ing liability? It is provided in the policy that the association will, at its own cost, 
subject to certain limitations, defend, or at its election settle, any claim or suit for 
damages by reason of personal injury, or damage to property of others, arising out 
of an accident covered by the policy, providing the subscriber gives proper notice 
and co-operation in securing information. 

We cannot see any elements of an estoppel in this provision. It is part of the 
provision of the contract of insurance, one of the primary purposes of which was 
doubtless, to increase the sale of insurance. Such a provision is an attractive one to a 
person who is taking out insurance to know that, if at anv time an action for 
damages is lodged against him, he will be defended by attornevs furnished bv the 
company without cost to him. And, moreover, such an obligation is a benefit and 
privilege for the protection of the insurance company to select its own attorneys 
to defend the action which is to fix its liability, rather than to leave it in the hands 
of others who are strangers to the company, and not subject to its control. 

It is also insisted that the appellants assisted Stanley Garner in having himself 
declared insolvent, and, for this reason, appellants are estopped from denying lia- 
bilitv. There is no evidence in the record to substantiate this charge. 

[4] It is further contended that the appellants are estopped to deny liability for 
the reason that, in taking over the Security Automobile Insurance Association, 
the appellants agreed to pay all the liabilities and obligations of the Securit) 
Automobile Insurance Association. It was stipulated that, “on or about November 
1, 1930, the Troquois Insurance Underwriters by written agreement assumed all 
liabilities and obligations of the Security Automobile Insurance Association.” The 
insurance contract hetween Garner and the association being indemnity instead of 
liability insurance, under the terms of the contract, the Association is not liable 
until the subscriber has suffered an actual loss; that is, until the subscriber has 
actually satisfied and paid in money the amount recovered in a final judgment. Since. 
as shown by the evidence, the subscriber has not suffered an actual loss under the 
terms of the contract, there is no liability or obligation against the Security Auto- 
mobile Insurance Association; and therefore none against appellants, the Iroquois 
Insurance Underwriters. 
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[5] It is contended finally that the “no action clause” is against public policy. 
As defined by this court in the case of McClanahan vy. Breeding et al. (1909) 172 
Ind. 457, 88 N.E. 695, 697: “The ‘public policy’ is that principle of the law which 
holds that no subject can lawfully do that which has a tendency to be injurious to to 
the public, or against the public good, which may be termed the policy of the law, 
or public policy, in relation to the administration of the law. * * * It is not the 
interest of the parties alone which is to be considered the true test, as to the 
public policy; but in each particular case, under the facts, the judicial inquiry is: 
Will the enforcement of the contract be inimical to the public interests?” 

Again, this court, in the case of Hogston v. Bell (1916) 185 Ind. 536, 544, 112 
N.E. 883, 885, has quoted with approval the following statement contained in 6 
no. 750: 

“Without minimizing the importance of the doctrine that contracts should not be 
enforced if they contravene public policy, many courts have cautioned against reck- 
lessness in condemning contracts as being in violation of public policy. Public policy, 
some courts have said, is a term of vague and uncertain meaning, which it pertains 
to the lawmaking power to define, and courts are apt to encroach upon the domain 
of that branch of the government if they characterize a transaction as invalid 
because it is contrary to public policy, unless the transaction contravenes some posi- 
tive statute or some well-established rule of law. Other courts have approved the 
remark of an English judge that public policy is an unruly horse astride of which 
one may be carried into unknown paths. Considerations such as these have led to 
the statement that the power of the courts to declare a contract void for being 
in contravention of sound public policy is a very delicate and undefined power, and, 
like the power to declare a statute unconstitutional, should be exercised only in 
cases free from doubt.” 

In the case of Corns v. Clouser et al. (1894) 137 Ind. 201, 204, 36 N.E. 848, 
§49, the following language is quoted with approval from the case of Richmond v. 
Dubuque, etc., R. R. Co., 26 Iowa 191: “The power of courts to declare a con- 
tract void for being in contravention of sound public policy is a very delicate and 
undefined power, and, like the power to declare a statute unconstitutional, should 
be exercised only in cases free from doubt.” 

It is undoubtedly true that, “where there is no statutory prohibition, the courts 
do not readily pronounce an agreement invalid on the ground of policy or conven- 
ience, but, on the contrary, are inclined to leave men free to regulate their affairs 
as they think proper.” 6 R.C.L. 711. 

Such contracts as the one before us have been considered by many of the 
courts of this country, and, so far as we are informed, none have been held invalid 
m the grounds that they are against public policy. Such contracts have been 
upheld as valid, and it is one’s own free choice if he chooses to enter into such a 
contract of insurance. Such insurance contracts are permitted by the law of our 
State, and we cannot say that it is against public policy. 

Other questions have been presented, but, in view of the conclusion we have 
reached, we do not consider it necessary to consider them. 

Judgment reversed. 


CELINA MUT. CASUALTY CO. v. BALDRIDGE. No. 15189. 
Appellate Court of Indiana, in Banc. Feb. 10, 1937. 
5 Northeastern Reporter (2d) 991. 
1. OWNERSHIP. 

In action on policy insuring automobile against collision, evidence that plaintiff 
arranged with his brother to take over the automobile from his brother and con- 
tinue payments on conditional sales contract held to warrant finding that he was the 
owner, 

(For other cases, see Insurance, Dec. Dig. § 665]3].) 

3. APPLICATION. 

Where insurer’s agent, on being requested by applicant to take care of insur- 
ance, made out application and premium check and thereafter received premium 
trom applicant but neglected to forward application and premium to insurer until 
atter loss when by insurer’s direction she made out loss report and collected 
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retention premium, finding je/d warranted that there was such meeting of minds 
as was essential to contract. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

4. KNOWLEDGE OF AGENT. 

Knowledge of loss by insurance agent, at time she mailed to insurance company 
application and premium which she had previously neglected to mail and at time 
she secured, countersigned, and delivered policy and secured proof of loss and 
retention premium, must be imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

5. KNOWLEDGE OF INSURED. 

Where insurance agent was acting within her authority in preparing application 
for automobile collision insurance, her insertion of false answers without appli- 
cant’s knowledge or fault did not prevent recovery. 

(For other cases, see Insurance, Dec. Dig. § 379|1].) 

6. COLLUSION. 

Evidence held insufficient to show connivance or collusion between applicant 
for insurance and agent who neglected to forward application and premium to com- 
pany until after loss. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

7. WAIVER. 

Though automobile collision insurance policy was procured by agent and 
executed and delivered after loss occurred where insurer with knowledge of the 
loss received and deposited retention premium provided by the policy, it waived 
the irregularity. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

9, OTHER INSURANCE. af ; 

Where there was no other insurance on automobile within policy prohibiting 
other insurance except with insurer’s permission indorsed upon the policy, the fact 
that another company had made a payment to insured in order to buy its peace did 
not affect insured’s right to recover on the policy. 

(For other cases, see Insurance, Dec. Dig. § 336]1].) 

11. RETENTION. 9 ; 

In action on automobile collision policy, issued after loss, on prior application, 
there was no error in admitting check representing retention premium received and 
deposited by insurer where there was evidence that insurer then knew of the loss 

(For other cases, see Insurance, Dec. Dig. § 664.) 

Appeal from Hamilton Circuit Court; Fred Hines, Judge. 

Action bv Robert B. Baldridge against the Celina Mutual Casualty Company 
From a judgment for plaintiff, defendant appeals. 

Affirmed. mh , 

Connor D. Ross, Geo. A. Henry, V. Ed. Funk, and Leo L. Kriner, all ot 
Indianapolis, for appellant. 

L. W. Schoppe, of Indianapolis, Cloe, Campbell, Cloe & Cloe, of Noblesville, 
Fae W. Patrick, of Indianapolis, for appellee. 

LAYMON, Judge. 

This is an appeal from a judgment rendered in an action brought by the 
appellee against the appellant on an insurance policy alleged to have been issued by 
appellant to insure appellee against damages resulting from collision of a certain 
automobile alleged to have been owned and operated by appellee. The particular 
damages sought in the complaint were for the total loss of the automobile, alleged 
to have been of the value of $350. The complaint was in one paragraph, to which 
the appellant filed an amended answer in nine paragraphs, in substance alleging 
that appellee had no insurable interest in said automobile; that said policy was 
void in its inception by reason of connivance and collusion of the agent of the com- 
pany and appellee in issuing the policy after loss occurred; that there was failure 
of consideration; that there was misrepresentation and concealment on the part 
of the appellee; and that appellee, at the time of making the application for said 
policy, had in full force and effect a policy of insurance covering said automobile 
for collision damage with the American States Insurance Company. To each ot 
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said paragraphs, except the first paragraph, the appellee replied in general denial. 
Upon the issues thus joined a trial was had before the court with the intervention of 
a jury, and appellee recovered a verdict and judgment against appellant in the 
sum of $350 and costs. A motion for a new trial was filed, which motion was over- 
ruled, and the appellant now prosecutes this appeal, assigning as error the over- 
ruling of the motion for a new trial, in which motion the causes assigned and 
properly presented are: (1) The verdict is not sustained by sufficient evidence ; (2) 
the verdict of the jury is contrary to law; (3) the court erred in giving and refus- 
ing to give certain instructions; (4) the court erred in the admission of certain 
evidence. 

The evidence disclosed that appellee went to Henryville, Ind., in the fall of 
1920: that at this time appellee’s brother contemplated letting his Ford automobile 
go back to the finance company, whereupon an arrangement was made between the 
two brothers that appellee was to take over the automobile and continue to make 
payments on the conditional contract; and that appellee made payments in the 
form of cash and checks totaling approximately $300 to $325. On or about the Ist 
of January, 1930, appellee was driving said car back and forth from Henryville 
to Corydon, at which time he subscribed for a policy of insurance issued by the 
American States Insurance Company, insuring said automobile through Mayme 
Brishaber, who, at the time, resided at Henryville and was the duly authorized and 
licensed agent of the American States Insurance Company and was also the duly 
authorized and licensed agent of the appellant company. On July 2, 1930, appellee 
saw Mayme Brishaber at Henryville, at which time he told her that inasmuch as 
the insurance on the automobile ran out at the end of six months he thought he 
should have it renewed. He told her he did not want to drive the car without 
insurance and wanted her to take care of it. Appellee testified he did not tell her 
what company he wanted to issue the policy, as it did not make any difference to 
him so long as the car was covered, and he did not sign any application for the 
policy. Whereupon Mayme Brishaber said in substance that she would take care 
of it. In August of the same year appellee saw Mayme Brishaber and gave her a 
check (Appellee’s Exhibit 1) on the Henryville State Bank, dated August 7, 1930, 
payable to the order of Mayme Brishaber in the amount of- $11.44, signed by 
appellee, and upon which appeared the words “for insurance.” This check was 
received and cashed at the Henryville State Bank by Mayme Brishaher, who was at 
the time, the duly authorized and licensed agent of appellant. On November 23, 
1930, appellee was driving the Ford car in question east on State Road No. 40 and 
skidded in front of an approaching automobile. The cars collided, and the Ford 
automobile driven by appellee was damaged in such a manner as to be considered 
by him a total wreck. Appellee testified that after the collision he thought that the 
automobile had been insured by the American States Insurance Company, although 
he had received a registered letter from this company on September Ist stating 
that the policy had been canceled. Upon receipt of this letter he had gone to 
secure the canceled check which he had given to Mayme Brishaber on August 7, 
1930, but the cashier of the bank would not let him have the check. Appellee did 
not have time to find Mayme Brishaber and left, with the understanding that the 
banker would take care of the matter. A representative of the American States 
Insurance Company went to the place of the accident, took some of the details, 
and afterwards reported to his home office, whereupon he was informed that the 
appellee did not have any insurance with the American States Insurance Company. 
Appellee, thinking he did have insurance on the car, called Mayme Brishaber by 
telephone and was informed by her that he was insured in the Celina Mutual 
Casualty Company. Appellee testified that she said “I could put you in there for 
a year,” and that she told him in substance that she could write insurance in the 
appellant company for a year for the same price as the American States Insurance 
Company. Appellee told her that this was all right, so long as he had insurance, 
and Mayme Brishaber informed him to report to the Western Adjustment Com- 
pany. Appellee went to this company, left a report at the office, and was told that 
they would write in about it. Later appellee was informed by the Western Adjust- 
ment Company that they had nothing to do with it. He then reported to Mayme 
Brishaber, and she mailed him a blank report of accident, requested him to fill out 
this report, sign it, and return it to her together with the payment of the retention 
Premium as provided for in appellant’s policy. Upon receipt of this blank report, 
appellee filled in the blanks, signed the report, and mailed it to Mayme Brishaber, 
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together with his money order for the retention premium, which was $8 or $9, as 
provided in said policy. Mayme Brishaber, who was the duly authorized and 
licensed agent of the appellant company, accepted this report together with the 
retention premium and mailed the retention premium and loss report to the com- 
pany. These were received by the appellant on December 17th, and appellant 
deposited the check representing the retention premium. Appellee’s Exhibit 5 was 
introduced in evidence, being the policy issued by the Celina Mutual Casualty 
Company for the Ford automobile in question. The evidence disclosed that the 
reasonable market value of the automobile before the collision was between $350 
and $400, and immediately after the collision it was worth $10 for junk; that con- 
tinuously from the fall of 1929, to the date of the accident, the Ford automobile 
had been in appellee’s possession: that the certificate of title to the automobile had 
been delivered to appellee by his brother, and the assignment on the back of the 
certificate had been executed by said brother; that no transfer of title was ever 
made on the records of the secretary of state. 

Mayme Brishaber testified in substance that she resided at Henryville, Ind., and 
in 1930 was in the employ of Armour & Co. and wrote insurance as a side line; that 
she was licensed to do business for the American States Insurance Company and 
the Celina Mutual Casualty Company (appellant) ; that she knew appellee, who was 
the minister of the church of which she was a member; and that she wrote a policy 
of insurance for appellee in July of 1930. The witness Brishaber identified Appel- 
lee’s Exhibit 1 as the check given to her and cashed for payment on the automobile 
insurance premium. In transacting her business with the appellant, the witness 
testified that she made out what is known as a daily report in duplicate, retaining 
the original and sending the copy to the company. Appellee’s Exhibit 2 was identi- 
fied as witness’ copy of the application made for appellee’s policy of insurance on 
the Ford automobile, which exhibit was dated July 19, 1930, and which exhibit 
disclosed that Mayme Brishaber, as agent of the appellant, had granted insurance: 
to the appellee for one year, from July 19, 1930, to July 19, 1931, on the automobile 
in question. Mayme Brishaber testified that the original of Exhibit 2, together with 
her check for the premium, had been mailed to the appellant. The check was dated 
July 19, 1930. Witness could not give the exact date when she sent the application 
with the check to the appellant. The evidence further disclosed that the appli- 
cation and the check representing the premium were not sent to the appellant until 
shortly after the accident, and upon receiving the application, together with the 
check, the appellant company issued the policy and mailed it to their agent, Mayme 
srishaber, to be delivered to appellee, which policy was antedated as of July 19, 
1930. Witness Mayme Brishaber, upon being asked to explain her reason for 
making out the application for insurance and her check for the premium as ot 
July 19, 1930, and not forwarding them to the company until after the accident on 
November 25, 1930, stated that she had placed about fifty letters, including the 
letter to appellant inclosing the application for appellee’s insurance and a check 
for the premium in her brief case to mail the morning of July 20th. She thought 
she had mailed these letters, as she intended so to do, and did not discover her 
failure to mail the application of appellee dated July 19th until appellee called her 
about the accident and asked about the insurance, whereupon she lookéd through the 
file and could not find the daily report. While appellee waited, during their tele- 
phone conversation, in her search she discovered the application in her brief case. 
The witness testified that it had been there from July 19, 1930, until appellee called, 
during all of which time she was the duly authorized and licensed agent of th 
appellant company; that the letter inclosing the application and check was properly 
addressed and stamped with postage. Witness opened the letter in the presence ot 
two witnesses and then mailed the letter to the appellant, inclosing a note explain- 
ing that it had been delayed and that she was very sorry about it. She mailed the 
letter that night. Mayme Brishaber further testified that she had written to the 
appellant company prior to December 16th, telling them that there had been an 
accident in which appellee’s car had been damaged and people injured; that it was 
after that that appellant advised her to get the retention fee: and that appellant 
asked her to get the details of the accident. The witness, as the agent of appellant, 
did collect the retention premium from appellee and mailed the retention premium in 
the form of a check, accompanied by a letter, to the appellant company. The check 
representing the retention premium was received by appellant on December 17th 
and cashed. 
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The evidence further disclosed that the American States Insurance Company, 
for some reason not apparent from the record, issued and countersigned at Indian- 
apolis, Ind., on July 9, 1930, a policy of insurance to the appellee on the automobile 
in question for a period beginning on the 2d day of July, 1930, and ending on the 
2d day of January, 1931, and mailed said policy to the appellee; said policy of insur- 
ance expressly providing that the premium be paid at the home office on or before 
August 1, 1930, “otherwise the policy shall lapse and be. null and void from the date 
it is written.” It does not appear from the evidence at whose instance and request 
this policy was issued. The evidence does show that no premium was ever paid by 
appellee to the American States Insurance Company upon this policy. Nor was 
any premium ever paid upon this policy. The American States Insurance Com- 
pany notified appellee by registered mail that said policy was canceled for nonpay- 
ment of premium, and the American States Insurance Company did cancel said 
policy for nonpayment of premium, It further appears from the evidence that 
the appellee filed an action against the American States Insurance Company in room 
2 of the Marion superior court on July 18, 1931, predicating said action upon the 
policy of insurance issued by the American States Insurance Company and seeking 
to recover damages occasioned to the Ford automobile in question by reason of 
the collision on the 25th day of November, 1930. Said action was dismissed by 
appellee upon the payment to him of the sum of $150 by the American States Insur- 
ance Company and his execution of an instrument entitled a covenant not to sue, 
which covenant provided, among other things, that in consideration of the payment 
of the sum of $150 Robert B. Baldridge accepted said sum in full payment and 
satisfaction of any and all claims and demands and agreed that he would not at 
any time hereafter bring, file, or prosecute, either directly or indirectly, any cause 
of action against the said American States Insurance Company, etc. 

[1, 2} The appellant contends that the evidence shows without dispute that 
appellee was not the unconditional owner of the automobile, because he was pur- 
chasing it from his brother and paying out a balance owing on it under a conditional 
sale contract and further that the title to the automobile was never “changed” in 
the office of the secretary of state but remained in the name of the brother of the 
appellee, and that no transfer was ever made on the records of the secretary of 
state, and that by reason thereof appellee had no insurable interest in said property. 
In this regard we cannot agree with appellant’s contention for two reasons: (1) 
The evidence of the appellee and his brother, Harold Baldridge, was sufficient to 
justify the jury in finding that appellee was the owner of the automobile in question: 
(2) a certificate of title to an automobile issued by the secretary of state is not 
conclusive proof of the ownership of the automobile. Meskiman v. Adams, 83 
Ind.App. 447, 149 N.E. 93. 

[3] The appellant insists that the evidence is insufficient for the reason that no 
valid contract of insurance existed as between the appellee and the appellant com- 
pany because ‘the minds of the parties to the contract did not meet; that the policy 
In question was not issued by the appellant until after the loss had occurred; and 
that on the date the agent made out the application and accepted the premium from 
the appellee, the policy of the American States Insurance Company issued to 
appellee was in full force and effect. In this regard it will be noted that the 
appellant does not question the agency of Mayme Brishaber. Upon the other 
hand, the evidence is undisputed that Mayme Brishaber, as the agent of appellant 
and within the scope of her authority as such, had a conversation with appellee on 
the 19th day of July, 1930, wherein appellee requested her to take care of his auto- 
mobile insurance, and pursuant to such conversation and in her capacity as agent of 
appellant, made out an application for the insurance in the appellant company, which 
together with her check for the amount of the premium, she placed in an addressed 
and stamped envelope with the intention of mailing it to the appellant. Subse- 
quently on the 7th day of August, 1930, Mayme Brishaber, as the agent of appellant, 
received from appellee the premium for the insurance in the appellant company. 
Immediately after the loss occurred, Mayme Brishaber, as agent of appellant, dis- 
covered her failure to forward the premium check and application, whereupon she 
did in fact mail the premium check and application to the appellant, and the appel- 
lant forwarded to her a policy antedated as of July 19, 1930. Mayme Brishaber 
then notified appellant of the loss and was advised by the appellant, as its agent, to 
make out a loss report and collect the retention premium. Pursuant to these instruc- 
tions Mayme Brishaber did secure from appellee a written loss report and the 
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retention premium and forwarded the same to appellant. These were received by) 
appellant and the retention premium deposited. It will be noted from the undis- 
puted evidence that all of the acts, relations, and transactions between appellee and 
Mayme Brishaber were had with Mayme Brishaber acting in her capacity and 
within the scope of her authority as agent of appellant. It is true that Mayme 
Brishaber was at the time agent of both the appellant company and the American 
States Insurance Company and could have written the insurance of the appellee in 
either company. However, according to her testimony she performed all of her 
acts, negotiations, and transactions with appellee as the agent of the appellant com- 
pany in taking care of appellee’s insurance on and after July 1, 1930. We have no 
doubt that counsel for the appellant are right in affirming that it is essential to the 
contract of insurance that there should be a meeting of the minds of contracting 
parties upon all the elements of the contract. This is but the application of a 
rudimental principle to a particular instance. But we cannot assent to counsel's 
proposition that in this instance there was no meeting of minds. If Mayme Brisha- 
ber was the agent of appellant, then her acts were the acts of the appellant com 
pany. Of this there can be no doubt, for an agent invested with authority to act 
for his principal acts as the principal in exercising that authority. Therefore, 
applying this principle of law to the instant case, we conclude that there was 
ample evidence for the court to find that there was a meeting of the minds. 

[4] It will be observed from the evidence that Mayme Brishaber, as the agent 
of appellant, had knowledge of the loss at the time she mailed the application and 
premium to appellant and secured from the appellant company the policy of insur- 
ance; that she likewise had knowledge, as appellant’s agent, of the loss at the time 
that she countersigned the policy and delivered it to the appellee and secured from 
him the proof of loss and the retention premium, which she, in turn, delivered ti 
the appellant company, and under the general rule of law such knowledge must be 
imputed to the appellant. West v. National Casualty Co. (1916) 61 Ind.App. 479, 
112 N.E. 115; Globe, ete., Ins. Co. v. Hamilton (1917) 65 Ind.App. 541, 116 N.E 
597; Home Ins. Co. v. Strange (1919) 70 Ind.App. 49, 123 N.E. 127; Nat. Mutual 
Ins. Co. vy. Bales (1923) 81 Ind.App. 302, 139 N.E. 703, 141 N.E. 481. 

“In the case of Marshall, ete., Ins. Co. vy. Liggett [1897] 16 Ind.App. 598, 45 
N.E. 1062, this court quotes with approval from Globe Mut. L. Insurance Co. \ 
Wolff [1877] 95 U.S. 326, 24 L.Ed. 387, as follows: ‘It is true that, where an agent 
is charged with the collection of premiums upon policies, it will be presumed that 
he informs the company of any circumstances coming to his knowledge affecting its 
liability; and, if subsequently the premiums are received by the company without 
objection, any forfeiture incurred will be presumed to be waived.’ And, further 
quoting from McGurk yv. Metropolitan Life Ins. Co. [1888] 56 Conn. 528, 16 A. 
263, 1 L.R.A. 563: “These cases, and many others that might be cited, fully establish 
the doctrine that knowledge affecting the rights of the insured, which comes to an 
agent of an insurance company while he is performing the duties of his agency in 
procuring applications for insurance and delivering policies and collecting premiums, 
becomes the knowledge of the company, and, if the latter afterwards collects pre- 
miums of such parties, it waives all objection with regard to the matters of which 
it has such knowledge.’” Cited from the case of Farmers’ Mut. Fire Ins. Co. \ 


Jackman (1905) 35 Ind.App. 1, 73 N.E. 730, 735. 


[5] The appellant contends that the policy in question never became effective, 
because the evidence disclosed that the appellee made certain misrepresentations as 
to the ownership of the automobile in question. The appellant asserts that the policy 
shows upon its face that appellee represented to the appellant company that on the 
19th of July, 1930, he was the sole owner of the automobile in question and that 
it was free from encumbrances, while the testimony of appellee disclosed that said 
automobile was subject to a conditional sales contract. Upon examination of the 
evidence as a whole it will be observed that the statements in the policy as to 
whether the automobile was free from encumbrances and the statements pertaining 
to the ownership were obtained from the company’s agent, Mayme Brishaber, and 
the evidence that appellee made no direct representations relative thereto, verbal 
or otherwise, to Mayme Brishaber was not disputed; nor did he make any written 
or verbal representations direct to the appellant company. Both the appellants 
agent and appellee testified that the application was not signed. An agent of an 
insurance company authorized to solicit and take applications for insurance 1s acting 
within the scope of his authority in preparing such applications, and if in doing so 
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he fraudulently inserts false answers to interrogatories, without the knowledge or 
fault of the applicant, the company and not the insured must suffer. Phoenix Ins. 
Co. of Brooklyn v. Stark (1889) 120 Ind. 444, 22 N.E. 413. 

[6] The appellant further asserts that the evidence is insufficient for the reason 
that the facts disclose such convinance or collusion between the agent and appellee 
as to amount to a fraud upon the appellant in the eyes of the law. We cannot agree 
with this contention for the reason that appellant’s agent, Mayme Brishaber, denied 
any connivance or collusion of any kind or character, and further, if there were, 
certainly appellant could not profit thereby. In fact, as we view it, there is an entire 
lack of evidence to establish fraud. 

|7] The appellant stresses the fact that the policy of insurance was procured 
by its agent and executed and delivered by the appellant after the loss had occurred, 
without any knowledge on its part that there had been any loss, and that by reason 
thereof, the appellant company had the right to disaffirm the policy. It is true that 
the policy was not issued and delivered until after the loss had occurred; however, 
the appellant requested proof of loss to be made and payment of the retention 
premium as provided by its policy. Pursuant to this request the check for the 
retention premium and the loss report were mailed and received together, and the 
appellant company had knowledge that the loss had occurred at the time of cashing 
and depositing the check for the retention premium. Mr. Clark testified that he was 
the claim manager for the appellant. He was asked: 

“Q. Does the loss report, Plaintiff’s Exhibit No. 17 show the date that the 
accident occurred on? A, It does. 

“QO. Was the information that you received of that loss that it occurred on 
November 25, 1930, between 3:30 and 4 p. m.? A. It was. 

“Q. And you had this loss report, or the company had this loss report in its 
possession at the time the charge was made for the retention premium? Is that 
correct? A. That is right. 

“Q. You may state to the jury from your examination of Plaintiff’s Exhibit 
No. 6, whether or not the Celina Mutual Casualty Company received any retention 
premium under this policy issued to Mr. Baldridge? A. Plaintiff's Exhibit No. 6 
came in together with the accident report on December 17th, and was put through 
with the usual business. 

“QO. This Insurance Company received the retention premium? A. Yes. 

“QO. Mr. Clark, you may state to the jury if on December 16th, or 17th, 1930, 
your company had in its possession a loss report showing the accident that had 
occurred to this Ford coupe owned by Mr. Baldridge on November 25th, 1930? 
\. We did. 

“Q. Did you have such information regarding the loss on November 25th in 
your possession at the time this check marked Plaintiff's Exhibit No. 6 for reten- 
tion premium was received? <A. All received together. 

“Q. So, the company had knowledge that the collision loss had occurred under 

the policy in question when Plaintiff’s Exhibit No. 6 was deposited to the credit of 
the Celina Mutual Casualty Company? A. Yes.” 
___In the case of Phoenix Ins. Co. of Brooklyn v. Boyer (1891) 1 Ind.App. 329, 27 
N.E. 628, 630, the court said: “The learned judge, in commenting upon this state- 
ment of the law, says: ‘The logical and necessary deduction from this doctrine is 
that a distinct act of affirmance of the contract by the party entitled to void it, made 
with knowledge of the facts, and especially such acts as the demand and receipt 
of premiums or assessments, would constitute a waiver of the forfeiture or of the 
right to amend the contract, and so it is held in several of the cases already cited.’ 
\ large number of authorities are cited in support of the view expressed. The 
case of Excelsior Mut. Aid Ass'n, etc., v. Riddle, 91 Ind. 84, declares the same 
doctrine.” We therefore conclude that the receipt and deposit of the retention 
premium by the appellant after knowledge that loss had occurred, constituted a 
waiver of any irregularity of the agent in securing the policy. 

[8] While it is true that appellant attempted to show that the premiums, 
including the initial and retention premiums, were tendered to appellee in gold and 
by him accepted before the bringing of the action, the evidence upon this subject 
was conflicting, and this court is not permitted to weigh it. 

[9] The appellant calls our attention to the fact that the policy of insurance 
with the appellant expressly provided that any other insurance upon the automobile 
in question could not only be had with the permission of the appellant indorsed upon 
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the policy, and that no such endorsement appears thereon, which, by reason of the 
terms of said policy, renders it void. In this regard the appellant refers to the 
action instituted by the appellee against the American States Insurance Company 
upon a policy alleged to have been issued him, seeking damages for the same loss, 
and which action was dismissed upon the payment to appellee of the sum of $150 
by the American States Insurance Company. Upon this subject there was evidence 
to warrant the jury in finding that the policy of insurance issued by the American 
States Insurance Company was not in force and effect at the time of appellee's loss, 
and that the purpose of the American States Insurance Company in paying the 
appellee the sum of $150 and in securing the execution of the “covenant not to sue” 
was to buy its peace in the litigation, which could not affect appellee’s right to a 
recovery in this case. 

The appellant complains of error of the court in the giving of each of the 
instructions Nos. 5, 6, 7, and 9 tendered by appellee, the giving of each of the instruc- 
tions Nos. 2, 3, and 4 by the court upon its own motion, and the refusal to give each 
of the instructions Nos. 5, 6, 7, 8, 9, 11, 12, 13, 14, 16, 17, 18, and 19 tendered by 
appellant, all of which we have carefully examined and find no harmful error 
therein. 

[10] Appellant insists that the court erred in admitting on behalf of appellee 
the oral testimony to the effect that appellee was the owner of the car in question in 
the spring of 1930, upon the theory that in order to make a valid transfer of title 
to the automobile it was necessary that the certificate of title issued by the sec- 
retary of state be properly assigned and transferred on the records of the secre- 
tary of state and recorded. We have heretofore disposed of this question by 
asserting that the certificate of title to an automobile issued by the secretary of state 
is not conclusive proof of the ownership. 

[11] The court committed no error in the admission of Appellee’s Exhibit 6, 
being the check representing the retention premium, in view of the testimony of the 
claim manager for the appellant company. 

Finding no reversible error, the judgment is affirmed. 


STEPHENSON v. LIST LAUNDRY & DRY CLEANERS, Inc., et al. 
No. 34022. 
Supreme Court of Louisiana. Nov. 30, 1936. 
Rehearing Denied Dec. 21, 1936. 


171 Southern Reporter 556. 
2. OMNIBUS CLAUSE. 


Where subsidiary laundry sent motor-truck to parent laundry for installation of 
new motor at parent laundry’s garage, subsidiary laundry’s automobile liability 
insurer held not liable under omnibus clause for injury to child struck by truck 
being used by employee of parent laundry in hauling trash from garage to dumping 
ground, since at time of accident truck was being operated without knowledge or 
consent of owner. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

O'Niell, C. J., and Fournet, J., dissenting, 

Action by Sarah Newman Stephenson against the List Laundry & Dry Cleaners, 
Incorporated, and another. To review a judgment of the Court of Appeal (168 So. 
317), affirming a judgment rejecting plaintiff's demand, the plaintiff applies for writ 
of review. 

Writ of review vacated, and application dismissed. j 

Irion & Switzer and Malcolm E. Lafargue, all of Shreveport, for relatrix. 

Barksdale, Bullock, Warren, Clark & Van Hook, of Shreveport, for respond- 
ents. 

BruNoT, Justice. a: 

This is a suit for damages. The plaintiff is the mother and natural tutrix ot 
her minor son, Leroy Newman, who, on or about March 28, 1934, was struck and 
injured by a truck belonging to List Laundry & Dry Cleaners, Inc. 

The defendants are the List Laundry & Dry Cleaners, Inc., and its insurer, Cen- 
tral Surety & Insurance Corporation. The insured is a Louisiana corporation, regts- 
tered in Texas, and doing business exclusively in Longview, Tex., but it has two 
agents in Shreveport for service of legal process. The insurer is a Missouri cor- 
poration; it is registered in Louisiana and Texas, and does business in both states. 
It is made a defendant in the case under the authority of Act No. 55 of 1930. 
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The injury complained of occurred near the intersection of Ford and St. Luke 
streets, in the city of Shreveport, Caddo parish, La. It is alleged that the plain- 
tiff’s minor son, for whose benefit the suit was filed, suffered the following injuries: 

“A broken left leg and general bruises about his body, and shock, which disabled 
him for nine (9) weeks.” 

The sum sued for is $3,000. The alleged items of damage are the following: 
“For pain and suffering $2,000.00; for shock and bruises $500.00; for confinement 
and loss of time from play $500.00.” 

This case was before us in 1935, on a writ of review from rulings of the trial 
judge on an exception of misjoinder and a plea to the jurisdiction of the trial court. 
The ruling on the plea to the jurisdiction of the court was annulled and the case 
was remanded for further proceedings. 182 La. 383, 162 So. 19. Both defendants 
then answered the suit. In their answers they deny liability; they deny that, at the 
time of the accident, the truck was under the control of its owner, the List Laundry 
& Drv Cleaners, Inc.; they deny that it was operated by an employee of that 
corporation, or with its knowledge or consent, or in connection with its business, 
and, in the alternative, they plead the contributory negligence of the injured party 
as a bar to recovery. 


The case was tried on the issues thus presented, and, from a judgment rejecting 
the plaintiff's demands, the case was appealed to the Court of Appeal, Second Cir- 
cuit. The Court of Appeal affirmed the judgment, and plaintiff applied to this court 
for a writ of review. The writ was issued, and, in response thereto, the record 
has heen sent up and the case is now before us for review. 

The facts of the case are accurately stated in the opinion of the Court of 
Appeal, with an appropriate quotation from Corpus Juris, both of which we adopt 
and quote: 


“According to the undisputed and uncontradicted testimony, the List Laundry 
& Drv Cleaners, Inc., is a Louisiana corporation with its domicile in Shreveport. 
However, no property is owned and no business is carried on bv it in the state of 
Louisiana. Its business establishment is located and maintained in Longview, Tex., 
and its laundering and cleaning operations and service are conducted there and 
in that vicinity in conformity with the purpose and reason for the organization 
thereof. A majority, but not all, of its stock is owned by the Shreveport Laundries, 
Inc., a separate Louisiana corporation domiciled and operating in Shreveport, which 
might be termed the parent or holding company of the insured. The officers of the 
two companies are the same, Mr. August Goldstein being the president of each, but 
their stockholders are not identical. 


“Some time during the month of March, 1934, Mr. Goldstein ordered and required 
two of the insured’s trucks to be brought from Longview, Tex., to Shreveport for 
the purpose of having new motors installed in them. They were placed in the 
garage owned and operated exclusively by the Shreveport Laundries, Inc., of 
which Mr. E. Webb, an employee of that company, is foreman. There ‘they 
remained for several months pending the arrival of the motors. Ordinary and usual 
truck repairs are made by insured’s mechanics in Longview, Tex., while the 
trucks are generally brought to the above-mentioned garage for motor installation. 

“On the day of the accident, Harper Clement, who was employed by Mr. Webb 
to perform cleaning work around the garage, was directed by his foreman to 
use one of insured’s trucks in hauling trash from the garage to a designated 
dumping ground. While he was engaged in the execution of this order, the accident 
occurred. 

_. “The two above-named establishments, although shown to be holding and sub- 
sidiary companies, respectively, were distinct organizations. The fact that the 
Parent company owned a majority of stock in the subsidiary and that the officers of 
each were identical does not of itself destroy their separate corporate existence. 
It has often been held that corporations of this nature have the right to contract 
with each other, and their contracts are valid, and can only be assailed on the 
ground that they are unfair or fraudulent. Bergenthal v. State Garage & Trucking 
oo 79 Wis. 42. 190 N.W. 901; 14A Corpus Juris, 125; 4 Fletcher, Corporations, § 
“/6. We are mindful of the doctrine permitting the disregarding of the legal 


tien of the separate entity when necessary to prevent fraud, or when a corpora- 
ion is operated so as to make it only an adjunct or instrumentality of another cor- 
Poration; but there is nothing in the record to justify or cause the organizations 
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in question to be viewed as one. On the contrary, the proof is ample that their 
respective properties and businesses were separately operated. 

[1] “It is stated in 14 Corpus Juris p. 58, and quoted from approvingly in Baker 
v. Bowie Lumber Co., 151 La. 598, 92 So. 129, that: 

“*Since a corporation is a person distinct from its members or stockholders, it 
follows that, even though the same individuals may be the incorporators of, or.own 
stock in, two separate corporations, and even though such corporations may have 
the same individuals as officers, there is no identity between the two corporations, 
and neither is liabile for the acts or faults of the other merely because of the identity 
of the members or stockholders and officers. A holding corporation has a separate 
corporate existence, and is to be treated as a separate entity, unless the facts 
show that such separate corporate existence is a mere sham, or has been used as an 
instrument for concealing the truth.’ ” 

Counsel for relatrix, on page 5 of their brief, say: 

“We do not argue in this court that List Laundry & Dry Cleaners, Inc., is liable, 
for the reason that the Court of Appeal held on the question of fact that the driver 
of the truck at the time of the accident was not in the employ of the List Laundry 
& Dry Cleaners, Inc., and was not engaged in any business for it. The only point 
being made in this court is that the insurance compartiy is liable irrespective of the 
liability of the List Laundry & Dry Cleaners, Inc., by virtue of the omnibus clause 
in the policy.” 

[2] The only question, therefore, which is presented for review, is whether or 
not the Court of Appeal erred in holding that the insurer was not liable under the 
omnibus clause of the policy. We quote from that clause the following: 

“The insurance herein provided shall be available in the same manner and under 
the same conditions as to the named Assured, to any person or persons riding in 
or legally operating any automobile covered by this policy and to any person, firm 
or corporation legally responsible for the operation thereof; but only while it ts 
being used for the purpose specified in the schedule and with the consent of the 
named Assured. * * * The unqualified term ‘Assured’ wherever used in this policy, 
shall include the Assured named in the schedule and in addition thereto, any 
person, firm or corporation entitled to insurance under the provisions of this 
paragraph, but the qualified term ‘Named Assured’ shall apply only to the Assured 
named in the schedule.” (Italics by the Court.) 

The relatrix’ interpretation of the omnibus clause of the policy is erroneous, for 
it is clearly shown that, at the time of the accident, the truck was operated without 
the knowledge or consent of the owner, by an employee of another corporation; 
and for.a purpose not specified in the schedule. 

The Court of Appeal found that no one had authority from the assured, express 
or implied, to use the truck, for any purpose, while it was in the garage of Shreve- 
port Laundries, Inc., solely for the installation of a new motor. We are not 
concerned with the possible liability of Shreveport Laundries, Inc., for that cor- 
poration is not involved in this suit. The Court of Appeal cites authorities sup- 
porting the rule that even where express permission is granted for a given purpose, 
permission for other purposes cannot be implied. 

We see no error in the judgment under review. For the reasons stated, it is 
decreed that the writ of review issued herein be, and it is hereby, recalled and 
vacated, and relatrix’ application is dismissed. This application results from a suit 
which was prosecuted in forma pauperis: hence no costs are assessed. 

O’Niell, C. J., and Fournet, J., dissent. 


Higgins, J., concurs in the decree on the ground that the court found as a fact 
that the driver of the truck had no express and implied authority to use the truck 
and, therefore, the omnibus clause did not cover the case. 


DANIELS v. LOUISIANA POWER & LIGHT CO. et al. No. 
Court of Appeal of Louisiana. Second Circuit. Jan. 5, 1937. 
171 Southern Reporter 612. 
1. COVERAGE. 
In action by driver of truck colliding with trailer attached to defendant's truck 
court properly rendered judgment for defendant's alleged insurer, which pleaded 
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absence of insurance coverage, where plaintiff did not offer policy nor any other 
evidence to connect insurer with other defendants (Act No. 55 of 1930). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; D. I. Garrett, 
Judge. 

Suit by Leon Daniels against the Louisiana Power and Light Company and 
others. Judgment for defendants, and plaintiff appeals. 

Affirmed. 

}. Norman Coon, of Monroe, for appellant. 

Theus, Grisham, Davis & Leigh, Shotwell & Brown, and Robert H. Hope, all of 
Monroe, for appellees. 

Drew, Judge. 

This is a suit by Leon Daniels for damages for personal injuries alleged to have 
been sustained in and growing out of an accident which took place on the Dixie- 
Overland Highway, some 3 miles west of West Monroe, on January 10, 1935. The 
accident in question involved a truck owned by the Monroe Grocer Company and 
operated by plaintiff, and a trailer which was fastened to a truck owned by defend- 
ant Louisiana Power & Light Company and being driven by defendant A. F. Vancil. 
The suit is brought by Leon Daniels, the driver of one truck, against Louisiana 
Power & Light Company, its employee, A. F. Vancil, and its insurer, Hartford 
Accident & Indemnity Company. 

In his petition plaintiff alleged that on the day in question, January 10, 1935, 
about 7 o’clock in the morning, he was proceeding in the Monroe Grocer Company’s 
truck and in the course of his employment in a westerly direction on the West 
Monroe-Ruston highway; that when he had reached a point about 3 miles from 
West Monroe, he was passed by the Louisiana Power & Light Company’s truck 
then being driven by A. F. Vancil, who, he alleges, was acting at the time in the 
course and within the scope of his employment; that fastened to the rear end of 
the Power Company’s truck there was a trailer which was being towed and pulled 
by the truck; and that, after his own truck had safely negotiated a passing of the 
Power Company’s truck and as it reached a point about opposite the trailer, the 
trailer came unfastened from the truck and swung across the road, striking plaintiff’s 
truck. 

Plaintiff's version of the accident and his sole charges of negligence are con- 
tained in articles 3 and 4 of his petition, which we quote: 

“3. That about the time the Louisiana Power & Light Company’s truck reaches 
a point opposite the truck which your petitioner was driving, a trailer which was 
being towed and pulled by the said Louisiana Power & Light Company’s truck came 
unfastened or uncoupled from said truck and ‘the said trailer ran and came across 
the road and ran into the truck which your petitioner was driving. That the tongue 
of said trailer jammed into and came through the door of the truck which your 
petitioner was driving, striking and hitting him on the thigh of the left leg, throw- 
ing and forcing him away from the steering wheel of his truck causing him to 
lose control of his truck, which said truck ran across the road out of control and 
turned over, injuring and damaging your petitioner as hereinafter set forth. 

“4. That at the time of said accident your petitioner was operating his said 
truck well on his right side of the road and at a speed not exceeding 20 miles per 
hour; and that the accident was due solely to the carelessness and negligence of 
A. F. Vancil ; that the Louisiana Power & Light Company’s trailer was not properly 
nor securely fastened to said truck, but was only loosely tied to said truck by a 
piece of wire, which said fact was known or should have been known by the said 
\. F. Vancil; that said trailer was so loosely fastened to said truck, that said 
trailer was bouncing over on the left side of the road of the truck driven by A. F. 
Vancil, which fact was known or should have been known by said A. F. Vancil, who 
Was driving said truck at a reckless and unsafe rate of speed in excess of 45 miles 
per hour; and that in so operating said truck the said A. F. Vancil was guilty of 
reckless driving in violation of Act 21 of the Legislature of Louisiana for 1932, and 
acts amendatory thereto.” 


Plaintiff itemizes his damages to a total of $5,000 and made the Hartford Acci- 
dent & Indemnity Company a party defendant in solido with Vancil and the Power 
Company as their public liability and property damage insurer, as permitted by Act 
No. 35 of 1930. The prayer is for solidary judgment against all three defendants. 
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Hartford Accident & Indemnity Company and Louisiana Power & Light Com- 
pany each filed exceptions of no cause or right of action, which were overruled, and 
answers were filed by all three defendants specially denying the acts of negligence 
charged against Vancil and averring, on the contrary, that the trailer in question 
was securely fastened to the Power Company’s truck and at the time of the accident 
both the truck and trailer were wholly on their own right-hand side of the highway; 
that at the time of the accident plaintiff was driving his truck at a fast and reckless 
speed; encroaching upon the left or south side of the highway; that plaintiff ran his 
truck into and struck the trailer attached to the Power Company’s truck, knocking it 
loose from its mooring to the truck and swinging it around in such a way that the 
tongue of the trailer was thrust into the cab of plaintiff’s truck; that the accident 
was due wholly to the negligence and carelessness of the plaintiff, who at the time 
was not keeping a proper lookout, and that by his negligence he is barred from 
recovery herein. ss Le 

\ll defendants set up an alternative plea of contributory negligence on plaintiff's 
part. 

In addition to the defense on the merits, the Louisiana Power & Light Company 
set up the defense that, at the time of the accident complained of, Vancil had not 
entered upon his duties for it, had not reported to work, and at the time of the 
accident had not been required to report for work, and that at the time of the 
accident he was not engaged upon any mission for it or in its behalf, but, on the 
contrary, was engaged on a mission wholly his own and wholly for his own con- 
venience and benefit and was therefore not acting within the course and scope of 
his employment and, as a consequence, regardless of any negligence on his part, the 
Power Company could not be held responsible in this suit for his actions. This 
is the first defense urged by the Power Company, and the defense on the merits is 
urged in the alternative to this defense 

The Hartford Accident & Indemnity Company, appearing through its own 
counsel, made substantially the same defense on the merits as the Louisiana Power 
& Light Company, but likewise pleaded a lack of coverage under its policy, averring 
in this connection “ * * * that it carried no insurance of anv nature or kind what- 
soever in favor of Louisiana Power & Light Company, which in any sense covers 
any loss or damage as alleged by petition herein or which renders respondent liable 
to petitioner herein for any of the reasons set out in his petition.” 

We might state at this point that plaintiff omitted to introduce or offer in evi- 
dence the policy of insurance upon which he was seeking to hold the Hartford liable 
as insurer. 

On these issues the case went to trial, resulting in a judgement in favor of all 
defendants and rejecting plaintiff’s demands at his costs. From this judgment plain- 
tiff has perfected an appeal to this court 

[1] Plaintiff made the Hartford Accident & Indemnity Company a_ party 
defendant and alleged it was the insurer of defendant Light & Power Company. The 
Insurance Company denied this allegation, and on trial of the case the policy of 
insurance was not offered in evidence, and there is no other evidence to connect the 
Insurance Company in any way with the other defendants. It necessarily follows 
the judgment of the lower court rejecting plaintiff's demands against the Insurance 
Company is correct, and it will be eliminated from further discussion in this case. 

The only charge of negligence made by plaintiff against the defendants is that 
the defendant Power & Light Company’s truck was being driven at a fast and 
reckless speed, with a trailer attached thereto which was insecurely fastened to the 
truck: that the trailer broke loose from the truck and traveled diagonally across 
the road, ramming the truck driven by plaintiff. Plaintiff failed utterly to prove 
the first charge of negligence. The evidence is convincing that defendant's truck 
was not exceeding a speed of 20 miles per hour, and possibly not more than 15 
miles: and that the truck driven by plaintiff was traveling about twice as fast; 
therefore, the only question to determine is his last charge of negligence, which r 
purely a question of fact and which was decided by the lower court in favor 0 
defendant. 7 , P 

[2] If the judgment of the lower court had not been based upon this finding of 
facts in favor of the defendants, the driver of the defendant’s truck would neces- 
sarily have been held liable whether the Power & Light Company was or not, 1j : 
are reluctant to disturb the finding of facts by the lower court unless such finding 
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is clearly erroneous, and whenever the testimony is so greatly in conflict, as in this 
case, We are even more reluctant. 

[3] Defendant’s truck driver lived 5 or 6 miles east of Monroe, La., and about 
one mile off the Dixie-Overland Highway. On the afternoon before the accident 
the next morning, the truck driver had borrowed from a friend in West Monroe a 
trailer which was customarily used to transport mules, cows, etc. He attached the 
trailer to his personal car and carried a cow to his home. He was in the employ 
of the defendant Power & Light Company in the capacity of foreman of a crew 
whose duties were to answer any trouble calls and to repair the trouble. In order 
that he might have transportation for himself, his crew, and the materials necessary, 
he was allowed to keep at his home one of the company’s trucks which he not only 
ued for the purposes enumerated but also to go to and from work. On the 
morning of the accident, he left home earlier than usual and, before leaving, 
attached the trailer to the truck to return said trailer to the friend from whom 
he had borrowed it. The truck was not equipped with connections to attach a 
trailer, but, where the uprights on the body of the truck were usually placed on the 
back end, there were square holes through the bottom of the bed of the truck. 
The trailer was attached by running three strands of No. 8 wire through one of 
these holes and looping it through a clevis on the end of the tongue of the trailer. 
The connection thus made was not more than three inches in length. When the 
driver left home with the truck, his brother and a friend were riding on the seat 
with him. In traveling over the dirt road before reaching the pavement, it was 
noticeable to the occupants of the truck that the trailer was not pulling true, but 
more or less from one side to the other. When they arrived at the intersection with 
the paved Dixie-Overland Highway, the truck was stopped, they got out, and 
closely examined the wire connecting the trailer with the truck and found the 
wire Was not worn and the connection good. They proceeded east on said highway 
in the direction of West Monroe. The driver’s destination at that time was first 
othe home of his friend to return the trailer, and to continue from there to the 
foot of the traffic bridge connecting Monroe and West Monroe. It was not out 
‘f his way to go by his friend’s house and was the usual route he traveled in going 
from his home to his work. After traveling east on said highway for two or three 
miles, the accident which is the subject of this suit occurred. 

\s before stated, plaintiff contends that as his truck, traveling west, was in the 
act of passing defendant’s truck and was even with it, the trailer suddenly broke 
loose from the truck and turned directly across the road, the tongue of the trailer 
protruding through the door of plaintiff’s truck and injuring him. Defendants 
contend that plaintiff’s truck was on its left side of the road and ran into the trailer, 
breaking it loose from defendant’s truck. Plaintiff is corroborated by the other 
occupant of his truck and two other witnesses who claim to have seen the accident. 
Defendant is corroborated by the occupants of his truck, two or three other wit- 
nesses who examined the tracks soon after the accident, and by the owner of the 
trailer as to the course it would pursue had it become disconnected from the truck 
of its own accord. The occupants of defendant’s truck testified that when they first 
saw plaintiff's truck it was several hundred yards awav, had just rounded a small 
curve in the road, and was entirely on its left side of the road; that defendant’s 
truck driver slowed down and pulled as far to his right as possible. They were of 
the opinion, from his actions, that plaintiff was not paying attention to how he was 
traveling and was not looking ahead. ‘This opinion is borne out by plaintiff’s 
testimony and that of his helper. 

_ Plaintiff testified he first saw defendant’s truck when it was about as far from 
him as the wall of the courtroom in which he was testifying. He further testified 
that when he first saw the truck he noticed the trailer bouncing to and fro across 
the road about the distance of a foot, and he immediately remarked, “Gee! Look 
at that trailer. * * * When I spoke to him (meaning as he made that remark) 
that’s when the tongue of the trailer came through the truck where T was sitting.” 
His helper testified that he did not notice the truck until plaintiff made the remark 
“ove quoted and they were then close together. Every other witness for both 
dlaintiff and defendants testified that they saw the two trucks when from 300 to 

vards apart. There was no reason why plaintiff did not see,. other than he was 
not looking. It is admitted by all witnesses that defendant’s truck was on its right 
side of the road at all times. The evidence as to whether plaintiffs truck was 
traveling to its left of the medial line of the pavement is most conflicting. The 
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lower court undoubtedly found that it was to its left. It is reasonably improbable 
that the trailer, if it had become disconnected without the aid of outside force, 
would have performed the antics claimed by plaintiff. It is not impossible, but 
certainly improbable. It is not shown there was anything to have caused it imme- 
diately upon becoming disconnected to make the complete left angle and jam 
directly into the side of plaintiff’s truck. While, on the other hand, if the back 
end of said trailer, which was 6 feet long, had been struck by plaintiff’s truck, 
the most probable thing which would have happened would have been to throw the 
front around in the direction of plaintiff’s truck. If the trailer had broken loose 
some distance from plaintiff’s truck, it is almost certain that its tongue would have 
dropped to the pavement before it had traveled many feet, due to the way the trailer 
was constructed. It weighed 600 pounds, had only two wheels, one on each side. 
These wheels were 2 feet back of the center of said trailer, necessarily causing the 
front end to be the heavier and drop to the ground when disconnected from the 
truck. 

The testimony discloses that the wire connecting the trailer to the truck did not 
break where it was looped through the bed of the truck or where it was looped 
through the clevis on the tongue of the trailer, but was actually pulled in two 
between the two points. It is also shown without contradiction that it would 
require a force of 6,000 pounds to pull these strands of wire in two. These facts 
weigh strongly in favor of defendant’s contention. 

Without further discussion of the conflicting testimony, which would be without 
avail to any one, we leave the case where we found it, for the reason that only facts 
are involved, and we are not convinced the judgment of the lower court is mani- 
festly erroneous. 

The judgment is affirmed, with costs. 


COVA v. BANKERS & SHIPPERS INS. CO. OF NEW YORK. No. 23879. 
St. Louis Court of Appeals. Missouri. Jan. 5, 1937. 
Rehearing Denied Jan. 22, 1937. 
100 Southwestern Reporter (2d) 23. 
1. DENIAL OF LIABILITY. 

Denial of liability by insurer within time fixed for making proof of loss consti- 
tutes a waiver of provision of policy requiring insured to furnish such proof. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

2, DENIAL OF LIABILITY. s 

In action on policy, where plaintiff's instruction hypothesizes facts which 
unequivocaly constitute a denial of liability within time for making proof of loss, 
provision of policy requiring such proof from insured is deemed waived as matter 
of law, provided jury finds existence of facts hypothesized. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. WAIVER. 

In action on collision or upset policy for loss of truck which burst into flames 
immediately after striking tree, instruction he/d not erroneous because it in effect 
declared that insurer, as matter of law, had waived furnishing of proof of loss, 
where facts, which were hypothesized as basis for conclusion that insurer had 
waived necessity for furnishing of proof of loss, were mostly not controverted. 

Evidence disclosed that from the very inception of insured’s claim the 
insurer took the unequivocal position that it would admit no liability for 
any portion of loss over and above the so-called impact damage; that the 
insurer was at all times ready and willing to pay such item, not by way of 
any compromise, but as a full measure of loss for which the insurer was 
willing to concede liability under the collision or upset policy; and that, 
when the insured went to obtain a blank for proof of loss, the insurer 
handed one already filled out with a sum which the insurer thought repre- 
sented the impact damage, but which was less than the total loss sustained. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

7. PROXIMATE CAUSE. a 

Where peril specifically insured against sets other causes in motion which, 
unbroken sequence and connection between act and final injury, produce final result 
for which insured seeks to recover under policy, peril insured against will be 
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regarded as proximate cause of entire loss, so as to render insurer liable for entire 
loss within limits of policy. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

8 COLLISION. 

In action on policy insuring against loss or damage directly resulting from 
collision or upset for loss of truck which burst into flames immediately after striking 
tree, instruction eld not erroneous as permitting recovery of portion of damage 
attributable purely to fire, where instruction required jury to find that fire had 
resulted as direct result of overturning and upset of truck. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

9, COLLISION. 

Under policy insuring truck owner against loss or damage directly resulting 
from collision or upset, insured /eld entitled to recover for loss sustained when 
truck was caused to turn over, slide upon its side against concrete highway marker, 
and then strike against tree, where truck immediately burst into flames, notwith- 
standing seller of truck had obtained fire policy on truck. 

(For other cases, see Insurance, Dec. Dig. §§ 424, 504.) 

10. OTHER INSURANCE. 

To constitute “other insurance,” within provision of policy which makes such 
additional insurance a bar to its own validity, insurance must be upon same subject 
matter and interest. 

(For other cases, see Insurance, Dec. Dig. § 288]1].) 

ll. OTHER INSURANCE. 

In action on collision or upset policy for loss of truck which burst into flames 
immediately after striking tree, instruction which submitted defense of “other 
insurance” as a bar to recovery held properly refused, where policy sued upon 
insured only against collision or upset, while policy taken out by seller of truck 
insured only against fire. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

12. OTHER INSURANCE. 

In action on collision or upset policy for loss of truck which burst into flames 
immediately after striking tree, instruction submitting question whether, because of 
transaction which insured had with another company which issued fire policy to 
seller of truck, insured had divested herself of all rights to proceeds of action, held 
properly refused, where insured retained not only legal title to cause of action, but a 
substantial interest in controversy, since interest of such other company was limited 
to value of insured’s outstanding notes, and did not extend to whole loss. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

13. COLLISION. 

In action on collision or upset policy for loss of truck which burst into flames 
immediately after striking tree, instruction limiting insured’s recovery to impact 
damage only, and peremptorily denying recovery for that portion of loss which 
Was solely attributable to ensuing fire, held properly refused. 

(For other cases, see Insurance, Dec. Dig. § 669/121.) 

Appeal from Circuit Court, St. Louis County; Fred E. Mueller, Judge. 

“Not to be published in State Reports.” 

Action by Helen Cova, doing business as the White Way Transportation 
Company, against the Bankers & Shippers Insurance Company of New York. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

Cullen, Fauntleroy & Edwards, of St. Louis, for appellant. 

Taylor, Chasnoff & Willson and J. H. Cunningham, Jr., all of St. Louis, for 
respondent. 

BENNICK, Commissioner. 


This is an action upon a policy of collision or upset insurance. The judgment 


a was for plaintiff for the sum of $1,460, and defendant has duly appealed to 
this court. 


_The plaintiff is Helen Cova, the insured under the policy, who is engaged in 
usiness as the White Way Transportation Company. 
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On May 31, 1933, plaintiff placed an order with the International Harvester 
Company of America for a two-ton International truck, which, with extra equip- 
ment, cost plaintiff the total sum of $1,625. The actual cost of the truck, not 
including the extra equipment, was $1,483, of which plaintiff paid the company the 
sum of $100 upon the placing of the order, and then executed a series of promissory 
notes for the balance of $1,383 still due upon the purchase price. 

Contemporaneously with the execution of the notes and for the purpose of 
securing the payment of the same, plaintiff executed to the seller a chattel mortgage 
upon the truck, which mortgage had not been satisfied at the time of the loss, 
although there was evidence to show that the debt secured thereby had meanwhile 
been reduced to the sum of $1,283. 

Delivery was made to, and the truck put in use by, plaintiff on June 4, 1933, on 
which date the defendant, Bankers & Shippers Insurance Company of New York, 
executed, through its local St. Louis agency, the policy sued on herein, by the 
terms of which plaintiff was insured, in an amount not exceeding the actual cash 
value of the truck less the sum of $50 deductible, against direct loss or damage 
to the truck resulting from accidental collision or upset. 

The policy provided for the furnishing of proof of loss within sixty days after 
the occurrence of the loss or damage for which claim was made, and contained 
other provisions relieving the insurer from liability if there was other insurance 
covering the loss which would have attached if the insurance in suit had not been 
effected, or, if the property insured was subject to an undisclosed lien or encum- 
brance. Still another provision was that the insurer might require from the insured 
an assignment of all right of recovery against any party for loss or damage to the 
extent that payment therefor might have been made under the policy. 

Incidentally, in the form of order used by plaintiff in purchasing the truck from 
the International Harvester Company, it was provided that whenever a mortgage 
was given to secure deferred payments upon the purchase price of a truck, the 
seller, unless it was otherwise agreed at the time, would take charge of insuring 
the truck against fire for the benefit of all parties concerned, the expense of said 
insurance to be covered by the time finance charge made against the purchaser. 

Conformably with this provision of the order, the International Harvester 
Company, upon the sale of the truck to plaintiff, took out a policy from the Home- 
land Insurance Company of America insuring the truck against direct loss or 
damage by fire, regardless of the cause of the same, for a limited liability of $1,100. 
Reciting the fact of the encumbrance upon the truck, the policy provided that the 
loss, if any, covered thereby should be paid to the International Harvester Com- 
pany and others as their respective interests might appear. 

Plaintiff, or at least her brother who acted as her agent in the matter of securing 
her insurance, was aware of the fact that the International Harvester Company 
either had taken out or would take out a policy insuring the truck against loss or 
damage to it by fire, and for that reason, in making application to the defendant's 
local agency for the policy now in suit, had not requested any specific fire coverage 
such as was contained in the policy issued by the Homeland Insurance Company 

On July 13, 1933, while one of plaintiff's employees was driving the truck 
along a highway some six miles south of Fredericktown, M>., it was c aused to 
turn over, slide upon its side against a concrete highway marker which - 
demolished, and then strike against a tree, where it came to rest and immed 
ately burst into flames. 

At the time of the upset and ensuing damage the truck had been in operation 
only six weeks, and had been driven only 1.500 miles. The destruction of it was 
complete so far as its further use as a truck was concerned, and, as a matter ot 
fact, when the truck was salvaged and sold for junk, only the sum of $65 was 
realized, of which $50 was paid out as a towing fee and the balance of $15 
credited to plaintiff's account with the International Harvester Company. 

Immediately following the loss plaintiff notified both defendant and the 
International Harvester Company of what had occurred, and made demand 
upon defendant to pay the loss, which plaintiff's evidence showed had amounted 
to $1,510 as the then actual cash value of the truck and its equipment after 
deducting the sum recovered from the salvage. With allowance made for the 
sum of $50 deductible under its policy, defendant's liability, if it was ilable 
for the whole of the loss, would therefore have been limited to the sum ot 
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$1,460, which incidentally, was the amount of the verdict subsequently returned 
against it by the jury. 

Not only did plaintiff communicate with defendant in regard to her loss, 
but, through the intervention of the International Harvester Company, she 
was likewise put in touch with the local representative of the Homeland Insur- 
ance Company, which, it will be recalled, had issued the policy of fire insurance 
to the former company. 

A controversy at once arose as to the respective liabilities, if any, of the 
two insurance companies. Defendant freely admitted its liability under its 
policy issued to plaintiff for the damages to the truck that had resulted purely 
from the upset and collision, but with the damages solely attributable to the 
ensuing fire excluded, under which theory the limit of its liability would have 
been the approximate sum of $275 less $50 deductible. In other words, in all 
the negotiations between it and plaintiff, it took the position that it should be 
permitted to discharge its liability by the payment of a sum representing the 
damage that had been done to the truck before the fire broke out, and that 
the damage that had been caused purely by the fire and which would not have 
resulted if the truck had not caught on fire should be taken care of by the 
Homeland Company which had issued the policy of fire insurance. 

So far as the Homeland Co. was concerned, there was evidence that plaintiff had 
made no direct claim upon it for the payment to her of any portion of her loss, 
inasmuch as she had not personally obtained the policy of insurance from it. 
She, or her agent, did have numerous conferences about the matter with its 
local representative, however, and the two insurance companies argued the 
questron of their respective liabilities back and forth between themselves, with 
the Homeland Company taking the position that the upset or collision was the 
proximate cause of the entire loss or damage to the truck, and that defendant 
should therefore bear the entire responsibility, with the Homeland Company 
relieved of any liability for that portion of the loss attributable to the fire, even 
though it had concededly issued a policy insuring the truck against the peril of 
fire arising from any cause whatsoever. 

Within the period of sixty days after the occurrence of the loss or damage 

for which claim was being made, plaintiff requested a form irom defendant for 
making proof of loss, and was handed a form already filled out by defendant 
stating the amount of the loss for which defendant was to be liable as $275 less 
$50 deductible. Inasmuch as defendant’s adjuster had refused to pay plaintiff 
in excess of that sum, and inasmuch as she was unwilling to permit defendant 
to discharge its liability to her by any such payment, the form for proof of loss 
was never signed by plaintiff and filed with defendant, but stead preparations 
were begun for the institution of the present action against defendant. 
_ There is this to be said for the Homeland Company, that, despite its denial 
! any liability, it recognized that plaintiff was an innocent party in the con- 
troversy who was about to be penalized because of the fact that the two insur- 
rance companies were unable to reach an agreement with one another in regard 
to the matter of prorating the loss, and it therefore wrote plaintiff on January 
26, 1934, agreeing to purchase, or cause to be purchased, from the International 
Harvester Company the notes and chattel mortgage owed by plaintiff to that 
company, with the understanding that the Homeland Company would be reim- 
bursed for the amount paid by it in making such purchase out of the proceeds 
ol any recovery by plaintiff from the defendant herein in connection with the 
matter. 

It went on in its letter to express its understanding that plaintiff had there- 
tofore employed attorneys to file suit against the defendant herein to recover 
the full amount of the collision damages, and it advised her that, if its proposal 
Was satisfactory to her, it would see to it that she would not be required to pay 
any attorneys’ fees in connection with the prosecution of such suit. 


It concluded its letter with the statement that any and all money recovered 
by plaintiff would belong to her and that she would only be required to pay the 
Homeland Company out of such money a sum sufficient to pay the unpaid 
balance on the notes and mortgage, and it made it one of the conditions of its 
Proposal that, upon the doing of the things expressed in its letter, the Home- 
land Company would stand fully released and discharged from any and all 
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liability to plaintiff in connection with or on account of the loss that she had 
sustained. 

Plaintiff accepted the proposal of the Homeland Company, and on May 
17, 1934, the International Harvester Company was paid the sum of $1,100, the 
measure of the Homeland Company’s liability under its policy; the notes executed 
by plaintiff were indorsed without recourse and transferred over to the Home- 
land Company, or else to the individual who had handled the transaction for it: 
and plaintiff’s account was closed on the books of the International Harvester 
Company. The effect of the transaction was of course not to discharge plain- 
tiff’s liability on the notes outstanding which aggregated the sum of $1,283, but 
only to transfer her indebtedness to the Homeland Company, which thenceforth 
held the notes under the expectation of their payment only in the event plaintiff 
was successful in this action, and then only out of the proceeds of such 
recovery. 

Plaintiff’s petition was in the conventional form for an action of this char- 
acter, alleging the issuance of the policy in suit insuring against loss or damage 
resulting from collision or upset; the happening of the accident, with the loss 
and damage resulting therefrom; and the giving of due notice to defendant and 
the performance of all the terms and conditions of the policy which plaintiff 
was obliged to perform, followed by defendant's refusal to pay. 

The answer was a general denial, coupled with some six affirmative defenses, 
as follows: 

First: That plaintiff had assigned and transferred all of her right, title, and 
interest in and to the cause of action to the Homeland Company, and had 
divested herself of all right to the proceeds of this litigation, and was therefore 
not the real party in interest. 

Second: That the policy issued by defendant was void because of the 
existence of an undisclosed chattel mortgage on the truck in question in viola- 
tion of the provision of the policy relieving the company from liability for loss 
or damage to any property while subject to any lien, mortgage, or other 
encumbrance. ; ed. 

Third: That the policy was void because of the violation of the provision 
thereof against other insurance covering the loss. a ; ; 

Fourth: That the provision of the policy requiring the iturnishing of proot 
of loss within sixty days after the loss or damage for which claim was made 
had been violated, as the result of which nothing was due or payable under the 
policy and plaintiff was not entitled to recover in this action. m 

Fifth: That plaintiff had violated the provision of the policy entitling 
defendant to become subrogated to all right of recovery against any party tor 
loss or damage to the extent that payment therefor had been made by defendant 

Sixth: That plaintiff had collected the sum of $1,283 from the Homeland Com- 
pany on account of the loss, and that inasmuch as plaintiff had elected to recoup 
her total loss under the contract of insurance issued by the Homeland Company, 
she was thereby barred from any action against the defendant herein. 

The reply filed by plaintiff was a general denial of all new matter contained in 
the answer. 

The case was tried and submitted to the jury upon the issue of defendants 
liability under its policy for the entire loss that plaintiff had sustained; and, from 
the judgment entered for plaintiff for the sum of $1,460, defendant has duly per- 
fected its appeal to this court as has already been indicated. 

The matters at issue between the parties in the submission of the case in this 
court involve the propriety of the giving of one instruction for plaintiff and the 
refusal of three instructions requested by defendant. 

Plaintiff received only one instruction, her principal instruction No. 1, and the 
question of whether the giving of it constituted reversible error is defendant’s chiet 
insistence on this appeal. Such instruction was as follows: 

“The Court instructs the jury that if you believe and find from the evidence 
that the International tractor or motor truck involved in this case did, on or about 
the 13th day of July, 1933, turn over or upset while being driven upon the public 
highways of the State of Missouri, and as a direct result of such overturning or 
upset said motor truck immediately thereafter caught fire and was damaged either 
by the impact of overturning or by such fire, and that such damage amounted to 
substantially more than $275.00, and that within sixty days after the occurrence o! 
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such loss plaintiff's authorized representative requested the Bankers & Shippers 
Insurance Company’ s adjuster to furnish plaintiff with blank forms for making a 
written proof of loss, and in reply to such request (if any) said adjuster gave 
plaintiff's representative a proof of loss form already filled in with a statement 
that the total amount of plaintiff’s loss for which claim was being made against the 
Bankers & Shippers Insurance Company did not exceed $275.00, and if you further 
believe and find from the evidence that said adjuster for Bankers & Shippers 
Insurance Company then notified plaintiff’s said representative that the Bankers & 
Shippers Insurance Company would not pay plaintiff over $275.00 on account of the 
entire loss mentioned in the evidence, then you will return your verdict in this 
case in favor of plaintiff, Helen Cova, and against defendant, Bankers & Shippers 
Insurance Company of New York, for such amount as you may believe and find 
from the evidence is the difference between the actual cash value of said motor 
truck immediately before such overturning and its actual cash value immediately 
after such overturning and burning (if you find it did so overturn and burn), less 
$50.00; not to exceed, however, the sum of $1,460.00.” 

The principal criticism which defendant makes of the instruction is that the 
court in effect declared by it that defendant, as a matter of law, had waived the 
furnishing of proof of loss by plaintiff, when the facts hypothesized in the instruc- 
tion as the basis for the assumption of a waiver did not suffice to warrant any such 
conclusion as a matter of law. Counsel insist to the contrary that the question of 
whether defendant had waived the furnishing of proof of loss by plaintiff was in 
reality one of intention and therefore of fact, which question should consequently 
have been submitted to jury as one of fact for their proper determination of it 
from all the facts and circumstances in the case. 


Plaintiff concedes that her instruction was designed to have the very effect 
which defendant ascribes to it, that is, to assume from other facts found that 
defendant had waived any proof of loss from plaintiff covering her entire claim, 
and so it did by predicating plaintiff’s right to recover upon a finding by the jury, 
among other things, that within sixty days after the occurrence of the loss, plain- 
tiff's representative had requested a blank form from defendant for making proof 
of loss; that defendant had given plaintiff a form already filled in with a state- 
ment that the amount of plaintiff's claim was $275; and that defendant had notified 
plaintiff that it would not pay her any sum in excess of that amount. In other 
words, under the instruction in question, if the jury found the facts so hypothesized 
along with the fact that the truck had been damaged by upset or collision in a sum 
substantially greater than $275, then they were directed to bring in a verdict for 
the amount of plaintiff’s total damage, and this notwithstanding the fact that it was 
conceded that no proof of loss had been furnished defendant as was required of 
plaintiff under the terms of her policy. 

The parties are not in any disagreement over the rules of law to govern the 
situation, but only over the application of the law to the facts and circumstances 
of the case. 

[1] Both parties recognize the rule that a denial of liability by an insurance 
company within the time fixed for making proof of loss constitutes a waiver of 
the provision of the policy requiring the insured to furnish such proof, since — 
liability is denied by the company, the subsequent furnishing gf proof of loss by 
the insured would be a vain and useless ceremony, a thing which the law does not 
exact from one who seeks relief at its hands. Cullen v. Insurance Company of 
North America, 126 Mo.App. 412, 104 S.W. 117; Jurkiewicz v. Millers’ National 
Insurance Co., 229 Mo.App. 262, 76 S.W.(2d) 721: Ferguson vy. Home Insurance 
Company at “ York, 208 Mo.App. 422, 236 S.W. 402; La Force v. Williams 
City Fire Insurance Co., 43 Mo.App. 518, 528. 

[2] Moreover they recognize the further rule that in an action upon an insur- 
ance policy, where the plaintiff’s instruction hypothesizes facts which unequivocally 
constitute or amount to a denial of liability on the part of the company within the 
time for making proof of loss, then the provision of the policy requiring such proof 
from the insured is to be taken as having been waived as a matter of law, pro- 
vided the jury finds the existence of the facts hypothesized in the instruction. 
State ex rel. v. Becker, 336 Mo. 59, 67, 77 S.W.(2d) 100, 104; Crenshaw v. Pacific 
Mutual Life lemme Co., 71 Mo.App. 42, 51. 

Here the facts which were hypothesized as the basis for the conclusion that 
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defendant had waived the necessity for the furnishing of proof of loss as a matter 
of law were, in most respects at least, not controverted at the trial of the case, 

For instance, there was no dispute about the fact that plaintiff had desired to 
recover her entire damage from defendant, and not merely that portion of the 
damage which had been sustained before the moment the truck burst into flames 

The timeliness of her request for a blank form for making proof of loss may 
not have been undisputed, but there was evidence from her own side of the case 
at least to show that her request had been made to defendant, and the blank 
referred to in the evidence furnished to her by the latter, all in due time. With 
reference to the furnishing of proof of loss upon one of defendant’s forms, her 
agent testified: “There was one drawn up within sixty days. There was one made 
up, but it was not sworn to nor signed. I went to the Bankers and Shippers to 
get this proof of loss claim. Mr. Lamm (one of defendant’s adjusters) was there, 
so I asked him about the proof of loss blank. He handed me one already filled 
out.” 

So far as concerns the fact of defendant’s refusal to have paid more than 
the sum of $275, we do not think it could fairly be said that there was any dispute 
in the evidence. Not only did plaintiff's own evidence show that Lamm had refused 
to pay in excess of that portion of the damage attributable purely to the collision 
or upset without the fire, but defendant’s evidence was to the same effect as well 
One Gindra, another of defendant’s adjusters who had participated in the handling 
of the claim, testified: “We did owe the collision damage. We were never willing 
to pay for the entire loss.” Furthermore, in referring to the question of the form 
for the making of proof of loss which Lamm had given to plaintiff’s agent, he 
testified: “I know that it was filled out for $275, or approximately that. That is 
the amount, but I didn’t see it.” 

{3] It is at once apparent under the evidence in the case that from the ver) 
inception of plaintiff's claim defendant took the unequivocal position that it would 
admit no liability on its part for any portion of plaintiff’s loss over and above that 
which might be appropriately termed the impact damage. However, it was at all 
times ready and willing to pay this latter item, not by way of any compromise of 
plaintiff’s claim, but as the full measure of the loss for which it was willing to 
concede liability under its policy. Such having been its consistent attitude from 
the moment that it was notified of the loss, and having not only definitely advised 
plaintiff that it would not pay for more than the impact damage, but having in 
fact so limited its liability in the form for proof of loss which it furnished her at 
her request, no useful purpose could have been served by having had her there- 
after go through the idle ceremony of making written proof of her entire damage 
Obviously, defendant could have needed no proof of what it had already expressed 
itself as ready and willing to pay, and it would not have paid the entire claim even 
if technical proof of the entire damage had been furnished it. It follows, there- 
fore, that, upon the basis of the facts hypothesized in the instruction, which the 
jury, incidentally, found to have been true, defendant must be held, upon the 
principles of estoppel appearing in the case, to have waived the furnishing of proo! 
of loss by plaintiff as a matter of law, and the instruction is therefore not subject 
to the charge that the fact of waiver was erroneously assumed therein upon the 
theory of a previous denial of liability. 

[4] It is also claimed that the instruction was erroneous in that it singled out, 
commented upon, and gave undue prominence to the fact of the damage to the 
truck by fire, as well as to the fact that plaintiff’s total damage had exceeded the 
sum of $275. We see no merit in this contention, The facts alleged to have been 
unduly emphasized in the instruction were both entirely undisputed, and defendant 
could therefore not have been harmed by having had the attention of the jur) 
specifically directed to such matters, even if the instruction might be otherwise 
said to be subject to the charge which defendant makes against it. Conceding that 
defendant’s policy was one insuring merely against the perils of collision or upset, 
the instruction required the jury to find that the fire in question had come about 
“as a direct result of such overturning or upset.” Whether the policy, in the torm 
in which it was drawn, sufficed to insure against loss and damage from fire result- 
ing from overturning and upset is a question which we shall presently have occa- 
sion to discuss, but in no event could the instruction be construed as having directed 
a recovery of the fire damage unless the same was found to have been directly 
caused by collision or upset within the meaning of the policy. 
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[5, 6] There is also something said about the fact that the instruction ignored 
defendant’s defenses, and particularly the defense of “other insurance,” and by 
ignoring all of such defenses was thereby brought into conflict with defendant's 
given instruction based upon the defense of an undisclosed chattel mortgage. Of 
course it was necessary that plaintiff’s principle instruction should have referred 
to defendant’s affirmative defenses only if they were supported by substantial 
evidence and were not submitted to the jury by instructions given at defendant’s 
own request. Mitchell v. Wabash Ry. Co., 334 Mo. 926, 69 S.W.(2d) 286. It 
follows, therefore, that the giving of defendant's instruction upon the defense 
of an undisclosed chattel mortgage cured any error that might otherwise have 
resulted from the omission of any reference to such defense in plaintiff’s instruc- 
tion, and inasmuch as there was actually no defense of “other insurance” in the 
case, a fact which we shall shortly be called upon to show, there was no necessity 
for plaintiff, as a condition to the return of a verdict in her favor, to hypothesize 
a finding for herself upon that issue. : 

|7-9] For its final criticism of the instruction defendant insists that the same 
Was erroneous in that it permitted plaintiff to recover that portion of her damage 
attributable purely to the fire, and did not leave the jury the right to find that 
the impact damage and fire damage had resulted from separate and different perils, 
so as to have rendered defendant liable for the one, but to have excused it from 
liability for the other. 

We see no merit in this contention. Both reason and precedent would warrant 
the present application of the rule that, where the peril specifically insured against 
sets other causes in motion which, in an unbroken sequence and connection between 
the act and the final injury, produce the final result for which the insured seeks to 
recover under his policy, then the peril insured against will be regarded as the 
proximate cause of the entire loss, so as to render the insurer liable for the entire 
loss within the limits fixed by the policy. Newmark v. Liverpool & London Fire 
& Life Insurance Co., 30 Mo. 160, 77 Am.Dec. 608; Bellows v. Travelers’ Insurance 
Co. of Hartford, Conn. (Mo.Sup.) 203 S.W. 978; Cohn & {Greenman v. National 
Insurance Co., 96 Mo.App. 315, 318, 70 S.W. 259; Frisbie v. Fidelity Casualty Co., 
133 Mo.App. 30, 32, 112 S.W. 1024. 

In this instance not only did the instruction require the jury to find that the 
fire had resulted as the direct result of the overturning and upset of the truck, but 
there was in fact no controversy in the case about it. Defendant’s policy had insured 
plaintiff, up to the actual cash value of her truck less $50 deductible, against loss 
or damage directly resulting from collision or upset, and consequently, so far as 
plaintiff's policy was concerned, plaintiff was entitled to recover the whole of her 
loss from defendant, unless the situation was affected by the fact that the particular 
peril of fire had been likewise insured against under the policy which had been 
issued by the Homeland Company. If defendant’s policy had contained a pro- 
vision limiting the company’s liability to its pro rata part of all outstanding insur- 
ance covering the loss, then the Homeland policy would unquestionably have to 
be taken into account in determining the measure of defendant’s liability. How- 
ever, defendant claims no such provision for its policy, and, consequently, plaintiff 
is entitled to recover the whole amount of her loss from defendant in this action, 
even though, by reason of the peculiar facts of the case, there happens to be 
concurrent insurance covering a portion of the loss. Tinsley v. Aétna Insurance 
Company of Hartford, Conn., 199 Mo.App. 693, 205 S.W. 78. 

This brings us then to the question of whether the court correctly refused 
defendant’s requested instructions Nos. 9, 10, and 11. 

[10, 11] Instruction No. 9 was designed to submit the defense of “other insur- 
ance” as a bar to plaintiff's recovery in this action. This instruction was properly 
refused. To constitute “other insurance” within the prohibition of a policy which 
makes such additional insurance a bar to its own validity, the insurance must be 
upon the same subject matter and interest. Here defendant’s policy insured only 
against the peril of collision or upset, while the Homeland policy insured only 
against the peril of fire. It happens, incidentally, that in this particular case both 
policies did cover a portion of the same resulting damage, but both did not cover 
the entire loss, and the fact of the existence of the Homeland policy could there- 
tore be no bar to plaintiff's recovery in this action. We have already shown that 
defendant's policy does not entitle defendant to claim only a proportionate liability 





1442 The Insurance Law Journal, Vol. 88 [ May, 1937 


for the entire loss, and any question of whatever right it might have to seek con- 
tribution from the Homeland Company is not before us in this proceeding. 

[12] The purpose of instruction No. 10 was to submit the question of whether 
plaintiff was the real party in interest, or whether, by reason of the transaction she 
had had with the Homeland Company, she had instead divested herself of all rights 
to the proceeds of the action. This instruction was likewise correctly refused 
Whatever legal effect should properly be ascribed to the arrangement entered into 
between plaintiff and the Homeland Company, the fact still remains that plaintiff 
retained not only the legal title to her cause of action against defendant, but in fact 
a substantial interest in the controversy as well, since, even under defendant's own 
theory of the case, the interest of the Homeland Company was limited to the value 
of plaintiff's outstanding notes, and did not extend to the whole of her damage. 

[13] Instruction No. 11 would have limited plaintiff's recovery to the impact 
damage only, and would have peremptorily denied her any recovery for that portion 
of her loss and damage which was solely attributable to the ensuing fire. Fer 
reasons already stated, this instruction could not have been given. 

It follows that the judgment rendered by the circuit court should be affirmed: 
and the commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, affirmed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


GILBERT v. MALAN (CENTRAL MUT. INS. CO. OF CHICAGO, 
Garnishee). No. 18791. 
Kansas City Court of Appeals. Missouri. Jan. i1, 1937. 
100 Southwestern Reporter (2d) 606. 
3. AGENCY. 

Insurance broker, unless otherwise authorized, represents insured and, 
unless otherwise shown by evidence, is to be regarded as insured’s agent. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

4. AGENCY. 

Insurance broker may enlarge relationship with insurer so as to become 
its agent in one or more of matters involved in connection with application, 
issuance, and delivery of policy and collection of premiums thereon. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

5. EVIDENCE. . on a 

Whether insurance broker is agent of insurer and not of insured is fact 
question to be determined from evidence in particular case. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

6. AGENCY FOR INSURED. 

Insurance broker is not required to be agent of same party throughout, ie 
may be agent of insured in some of matters involved in issuance of policy an 
collection of premiums, and agent of insurer in other matters. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

7. AGENCY FOR INSURED. eat : ; 4 

As respects insurer's liability under automobile liability policy, evidence hel 
to establish that insurance broker to whom application for such policy was sent 
by a soliciting agent was not agent of insured in applying for insurance, where 
he was not known by insured, had never been authorized by insured to transact 
any business for him, and where delivery of policy and collection of premiums 
by broker was under direction of insurer. 

(For other cases, see Insurance, Dec. Dig. § 100.) 

8. AGENCY FOR INSURER. : 

Insurance broker, intrusted by insurer with delivery of policy and collection 
of premiums thereon without any direction from insured, is to be regarded as 
insurer's agent for such purpose. 


(For other cases, see Insurance, Dec. Dig. § 73.) 
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9, AGENCY. : 

Insurance broker is no longer agent for either party after obtaining of 
valid insurance contract unless constituted such agent by 92ne of parties. 

(For other cases, see Insurance, Dec. Dig. § 96.) 

10. NOTICE OF CANCELLATION. 

Whether alleged letter to insured containing notice of cancellation of auto- 
mobile liability policy for nonpayment of premiums was in fact mailed to insured 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Appeal from Circuit Court, Lafayette County; Charles Lyons, Judge. 

Action by D. J. Gilbert against C. C. Malan and the Central Mutual Insur- 
ance Company of Chicago, garnishee. Judgment for plaintiff, and the garnishee 
appeals. 

Reversed and remanded, with directions. 

Fred F. Wesner, of Sedalia, and Horace F. Blackwell, of Lexington, for 
appellant. 

A. Lamkin James, Louis J. Rasse, and W. T. Bellamy, all of Marshall, for 
respondent. 

REYNOLDS, Judge. 

This is a proceeding in garnishment, arising in the circuit court of Saline 
county, which was regularly transferred to the circuit court of Lafayette county 
on a change of venue and finally heard and disposed of in that court. 

It appears from the record that the defendant, C. C. Malan, during the 
month of September, 1933, was the owner of a certain Chevrolet truck, 1932 
model, motor No. 3353447, which he operated out of the town of Miami, Saline 
county, Mo., where he lived; that the garnishee, the Central Mutual Insurance 
Company of Chicago (hereinafter referred to as the appellant), is a corporation 
duly organized and engaged in the insurance business and in issuing policies of 
insurance covering liability of the insureds named therein’ incurred in the 
operation of their motorcars on account of property damage to the property of 
others and bodily injury to the persons of others; that on September 7, 1933, 
it issued its policy of insurance numbered A 34007 to defendant Malan in con- 
sideration of a premium paid or to be paid thereon, insuring the said defendant 
against liability for personal injuries sustained by others not in excess of $5,000 
for any one person injured and not in excess of $10,000 for all persons injured 
in any one accident, and also against liability for damages to the property of 
others not exceeding $5,000, while operating his said six-cylinder Chevrolet 
truck, for one year from the date of issue; that on March 26, 1934, plaintiff 
was the owner of a 1933 model, De Luxe Plymouth sedan, which he was operat- 
ing on a public highway in Pettis county, Mo.; that, while he was so operating his 
said sedan on such highway and was riding therein, the defendant, Malan, was 
at the same time operating his said truck described in said policy of insurance 
so issued to him on the same highway with plaintiff and so operated the same 
as to cause it to run into and collide with plaintiff's said sedan, by reason 
whereof plaintiff received severe personal injuries and his sedan was broken and 
damaged; that for the personal injuries and the damages to his sedan so 
occasioned him, he filed suit against defendant Malan in the circuit court of 
Saline county, Mo., returnable to the September term, 1934, of said court; that 
defendant Malan filed an answer in said suit and, upon a trial had in said court 
of the issues raised in such suit, plaintiff on January 17, 1935, recovered judg- 
ment against defendant Malan in the sum of $2,000 for his personal injuries and 
$200 for the damage to his sedan, which judgment thereafter in due time 
became final; and that no part of said judgment has been paid to plaintiff but 
the same remains in force and effect for the full amount threof. 

Due notice of the suit appears to have been given by defendant Malan to the 
appellant; and, at the same time, a request was made by defendant Malan of 
appellant to defend the suit; and a copy of the summons, together with a copy 
of the petition in said suit, was delivered to it by defendant Malan. Appellant 
responded to the notice thus given it and the request thus made of it by writing that 
the policy of insurance issued by it to him covering his truck in question had been 
canceled on November 7, 1933, and was not in force at the time of the accident 
involving plaintiff in said cause and declined to defend the suit, further stating 
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that notice that said policy of insurance would be canceled on said date was for- 
warded by it to the defendant on November 2, 1933. 


An execution was caused to be issued upon said judgment; and appellant was 
summoned thereunder as garnishee and required to answer interrogatories filed 
and exhibited to it as such garnishee by plaintiff in the circuit court of Saline 
county touching, among other things, the existence of the policy of insurance 
in question, its issuance and delivery to defendant Malan, its terms and conditions, 
and the indebtedness of appellant thereunder to defendant Malan. 

In its answer to such interrogatories, appellant as garnishee denied that, at the 
time that it was summoned as garnishee or since such time or at the time of making 
such answer, it had in its possession, custody, or charge any goods, chattels, money, 
claims, or effects of defendant Malan; that, at any of such times, it was indebted 
to him or owed him any money; that it was bound in any contract or otherwise to 
pay defendant Malan any money not at such times due or afterward to become 
due; and that on or about March 26, 1934, there was any insurance policy in force 
issued by it to defendant Malan or any contract or instrument in writing in force 
at such times whereby it agreed to reimburse defendant Malan on account of 
any judgment for damages for which he might be liable or on account of any 
property damage or personal injury arising out of the operation by him (the said 
Malan) of any truck or motor vehicle whatever. 

Thereafter, in due time, plaintiff filed his denial to the answer of appellant 
as garnishee to the interrogatories exhibited, in which he set up the facts herein- 
before mentioned—that on or about March 26, 1934, he was the owner of a 1933 
model De Luxe Plymouth sedan; that, on said date, while he was operating said 
sedan on the public highway in Pettis county, he was run into by Defendant Malan 
with a six-cylinder model Chevrolet truck, motor No. 3353447, at the time being 
operated and owned by such defendant upon such highway and, by reason thereof, 
sustained personal injuries to himself and property damage to his said sedan, for 
which he thereafter filed suit for damages against defendant Malan in the circuit 
court of Saline county, Mo., returnable to the September term, 1934, of said court: 
that defendant Malan filed answer to said petition; that upon the trial of the issues 
thereby raised, had on January 17, 1935, at the January term, 1935, of the court, 
he recovered a judgment against defendant Malan in the sum of $2,000 for his 
personal injuries and $200 for the property damage to his car; that no part of 
said judgment has been paid him; and that an execution had been issued thereon 

Plaintiff further set up in his denial the issuance and delivery of the policy of 
insurance in question, No. A 34007, by appellant on September 7, 1933, to defendant 
Malan upon his application to it therefor in consideration of premiums paid or to 
be paid it, insuring him for the period of one year from the date of its issuance 
against liability for personal injuries in an amount not exceeding $5,000 for any 
person and not exceeding $10,000 for any number of persons in any one accident, 
and also against liability for property damage not exceeding $5,000 incurred while 
operating his six-cylinder 1932 model Chevrolet truck motor No. 3353447. 

Plaintiff in his said denial further set up that by the terms and provisions of 
said policy, appellant insured defendant against liability from loss by reason of 
damage to the property of others and personal injury to others in amounts not 
exceeding the amounts therein before stated; that said policy of insurance was in 
full force on March 26, 1934; and that, by reason of the premises, appellant became 
and is liable for the payment of the judgment obtained by plaintiff in the circuit 
court of Saline county, Mo., as aforesaid, against defendant Malan, and denied that 
said appellant’s answer to said interrogatories propounded to it was true and that, 
by reason of the premises and said policy of insurance, appellant became indebted 
to defendant Malan for the amount of said judgment in the sum of $2,200, together 
with the costs of suit of plaintiff against defendant Malan, and prayed that the 
court require appellant to pay into court the sum of $2,200, together with the costs, 
in behalf of defendant Malan and for the benefit of plaintiff. 

Thereafter, in due time, the garnishee, appellant, filed in the circuit court ot 
Lafayette county, where said cause had been transferred on change of venue, its 
reply to plaintiff's denial to its answer, in which it denied generally each and all 
of the allegations set forth in plaintiff's denial of its answer and denied all of the 
allegations in plaintiff’s said denial, and denied that it ever had any business relation- 
ship with defendant Malan, as a corporation, directly or by or through any 
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authorized agent, in September, 1933, or at any other time inentioned in plain- 
tif’s denial of appellant’s answer. 

In further reply to plaintiff's denial of its answer, appellant as garnishee 
alleged that it did issue its said insurance policy No. A 34007, in which defendant 
Malan was the named insured, in consideration of the payment of the premium 
therefor, upon the ome thereof, in the sum of $84 in cash, and delivered said 
policy to one W. A. Taylor, upon the request of the said Taylor, who represented 
himself ” the agent of defendant Malan; that neither the said Malan nor the 
said W. A. Taylor paid the premium thereon or any part thereof; that on account 
of the eas of said premium it did, on November 2, 1933, cancel said 
policy as of the date of its issuance, to wit, September 7, 1933; that on said 
date of November 2, 1933, it gave to defendant Malan five days’ written notice 
of said cancellation by letter deposited in the United States mail addressed to him 
at Miami, Mo., and prepaid the postage thereon; and that it so canceled and gave 
notice of said cancellation of said policy by virtue of a clause contained in said 
policy which, among other things, provided as follows: “This policy may be can- 
celled at any time by this Company by giving to the Assured five (5) days’ written 
notice of cancellation with or without tender of the excess of paid premium above 
the pro rata premium for the expired term, which excess, if not tendered, shall be 
refunded on demand and surrender of Policy. The Company shall not be liable 
under this policy during any period in which the assured may be in default for 
the payment of any part of the premium hereunder. Notice of cancellation mailed 
to the address of the Assured stated in the policy shall be a sufficient notice.” 

By its said reply, appellant further set up that said policy was, by reason of 
the nonpayment of premiums thereon, null and void on March 26, 1934, at the time 
of plaintiff’s injury by reason of defendant Malan’s running into and colliding with 
him and his sedan with his truck described in said policy and asked that it be dis- 

charged with its costs. 

Upon the trial, plaintiff offered in evidence a certified copy of the judgment 
in the circuit court of Saline county, Mo., in his favor against defendant Malan 
for the sum of $2,200, which judgment also directed that execution should issue 
thereon, and also offered in evidence the policy of insurance issued by appellant 
involved herein, together with a copy of Malan’s application to appellant for said 
policy upon which appeared printed the name of H. Reiss as agent. 

Defendant Malan testified for plaintiff that, ae the month of September, 
1933, a man giving the name of Reiss called and solicited him to take out insurance 
with appellant; that, at such time, Reiss had with him application blanks addressed 
to appellant upon which his name appeared as agent; that, after several visits by 
Reiss to his (Malan’s) home in Miami, Mo., he concluded to take the insurance 
and signed an application to appellant upon one of the blank forms of said company 
submitted to him by Reiss, upon which Reiss’ name appeared printed as agent, and 
delivered the same to Reiss; that he at that time paid Reiss the sum of $36 as part 
premium thereon and agreed to pay the balance of such premium, amounting to 
$91.50, at the rate of $30.50 per month. 

Shortly thereafter he received a letter from the Interstate Automobile Club of 
Chicago, Ill. (hereinafter referred to as the club), signed “Interstate Automobile 
Club Per W. A. Taylor,” and inclosing the insurance policy applied for by him 
and numbered A 34007, issued to him by appellant and signed by one H. C. Bates 
as authorized agent and countersigned by the said W. A. Taylor at Chicago, IIl., 
September 8, 1933. Such letter advised him that the balance of the premium due 
on the policy issued to him was to be paid in three monthly installments and that 
he would be billed therefor in advance of the due date of each installment. This 
letterhead gave the same street address and the same telephone number for the 
club as that appearing on the application blank which defendant Malan had signed 
in making application to appellant for the policy. 

Defendant Malan testified that, shortly after the receipt of the policy and of 
the letter last above mentioned from the club, he received a letter from appellant 
directing the payment of all premiums on said policy to the club and directing 
that all communications thereafter had concerning such policy be had with said 

club 

[It does not appear from the record that defendant Malan had ever had any 
business dealings with W. A. Taylor prior to the receipt of the policy through 
him; that he had ever at any time employed or authorized him as his agent to 
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secure the policy in question or any other policy of insurance for him or in his 
behalf. Upon the other hand, it clearly appears to the contrary. Neither does 
it appear that he had ever had any business relations with the club or made applica- 
tion for the policy of insurance in question or other policy to or through it, but 
to the contrary. Nor does it appear that he had employed H. Reiss, who solicited 
and took his application to appellant for the insurance in question, as his agent, 
but to the contrary. 

In accordance with the instructions received from appellant to pay the premiums 
on the policy in question to the club, defendant Malan thereafter mailed to the 
club his check dated October 2, 1933, payable to said club for $30.50 (the first 
installment due on account of said premium on the policy), and again on November 
3 forwarded to said club his check in the sum of $30.50 (the second installment 
due on said premium), and thereafter, on November 29, 1933, forwarded to said 
club his check for the final installment due on said premium in the sum of $30.50. 
Each of said checks was paid, and each of the same was introduced in evidence 
by the plaintiff, and each bears on the back thereof the indorsement of the club 
by W. A. Taylor. 

On the next day after the collision of his truck with the plaintiff and his 
sedan, defendant Malan wrote direct to appellant, giving notice to it of such collision 
with plaintiff and of the damages to him and his car. 

From the record, it appears that W. A. Taylor (through whom the policy in 
question was delivered to defendant Malan) was, in September, 1933, engaged in the 
automobile insurance business (that is, in soliciting and taking applications for 
policies of insurance which he placed with insurance companies, upon which applica- 
tions policies of insurance were issued if accepted by such companies) ; that among 
the companies with which he placed such business in September, 1933, was appel- 
lant; that he had been so engaged with appellant for about two years, at times 
placing with appellant $1,000 or $1,500 per month in premiums; that he termed 
himself an insurance broker; that in September, 1933, at the time that the policy 
in question was issued, he had an office in a building at 11 South La Salle street 
in the city of Chicago and conducted his business therein under the name of W. A. 
Taylor & Associates and also under the name of the Interstate Automobile Club; 
and that, to all intents and purposes, he was the club. He testified that he never 
at any time represented defendant Malan, but recalled having received an order 
from an insurance salesman for insurance covering Malan’s trucks; that he handled 
his business with appellant by placing an order with it for insurance to be executed 
in the form of a policy; that he procured the Malan policy to be issued by appellant 
upon an application made to it by Malan upon a blank application form got up by 
appellant and delivered to Reiss by Malan; that in September, 1933, at the time 
that the policy was issued to Malan, Taylor’s office and that of the club was immedi- 
ately across the hall from the office of appellant, and they had the same telephone 
number as appellant, and Taylor procured business to be placed with appellant, 
with which appellant company he had a special arrangement for a discount of 
about 20 per cent. from the regular or manual rate of premiums charged for all 
business procured and placed with it; that he had a charge account with appellant 
for the premiums on the policies so procured and placed with it by him and 
collected said premiums, and credit was extended to him by appellant for all 
such so collected by him, and he was allowed his discount by way of commissions 
thereon; that sometimes premiums were paid by the insured to appellant, in which 
event appellant accounted to him for his commissions thereon; and that the Malan 
policy was issued and delivered to him on his credit. He testified that, to the 
best of his knowledge and belief, he was never notified by appellant of any cancella- 
tion of the policy in question, but that it was customary for a company, upon can- 
cellation of a policy which had been procured through him, to send him a copy 
of the original notice sent to the policyholder; and that appellant was more liberal 
with him in commissions allowed and discounts granted than other companies wert 
and, for such reason, he did a greater business with it than with others. 

It does not appear that defendant Malan ever knew of W. A. Taylor until 
he received the policy in question through him. It appears that he made his 
application direct to appellant through Reiss, who solicited his application 
therefor; that Reiss’ name appeared as agent on the blank application —— 
upon which defendant Malan’s application was made; that Malan did not loo 
Reiss up and seek to have him procure the policy in question or other insurance 
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for him; that he treated with Reiss merely as an agent of the appellant; that 
he did now know that Reiss was working with or through Taylor or the club 
and made his application direct to appellant; that he never appointed Taylor or 
the club as his agent and never authorized Taylor or the club to procure any 
insurance for him; that he never knew that either had anything to do with the pro- 
curement of said policy until the same was delivered to him by Taylor and until 
he was directed by appellant by letter to make all checks in payment of the 
premiums thereon payable to the club and to have all correspondence concern- 
ing said policy thereafter with the club. Upon receipt of said letter, upon investi- 
gation made, he found that Taylor was operating an insurance business both 
under the name of W. A. Taylor & Associates and under the name of the club, 
just across the hall from appellant’s offices in the same building, at 11 South La 
Salle street, Chicago; that an extension of appellant’s telephone was in Taylor’s 
office; and that Taylor’s telephone and that of the club carried the same number 
with that of appellant. He thereafter made payment of premiums to the club 
as directed by appellant and had, long prior to his accident of March 26, 1934, 
paid all premiums due on said policy of insurance. 

Defendant Malan testified that he never, at any time, received from appel- 
lant or any person or corporation any notice that his policy of insurance cover- 
ing his truck had been canceled by appellant on account of nonpayment of prem- 
ium or for any other reason. 

Defendant Malan further testified that, upon the collision of his truck with 
the plaintiff and his car, he gave notice by letter of such collision and of the 
piaintiff’s injuries and car damage to appellant, and received from the club a 
letter in which it was stated that his letters to appellant had been turned over 
to it and asked that Malan address all further communications with reference 
to such matter direct to the club. In said letter, it also inclosed an accident 
report blank which it asked Malan to fill out and return to it. This was done, 
but no response was made thereto as far as is shown by the record, and no 
answer was ever received by Malan direct from appellant to his letter to it 
giving notice to it of his accident. 

There was evidence on the part of appellant to the effect that no part of the 
premium on said policy had been paid to it by Taylor or the ciub or other person 
or party; that on November 7, 1933, it had canceled said: policy for the reason 
of non-payment of premium and had, on November 2, 1933, given notice to 
defendant Malan by an unregistered letter addressed to him at Miami, Mo., 
deposited in the United States mail at Chicago, IIl., that said policy would be 
canceled on November 7, 1933; that it was after such cancellation that it received 
notice of the suit by plaintiff against Malan in the circuit court of Saline county, 
Mo.; and that on September 22, 1934, it advised Malan’s attorney in reply 
to a notice inclosed by him of such suit that the policy covering defendant’s 
truck had theretofore been canceled for nonpayment of premium. There was 
lurther evidence on the part of appellant to the effect that not W. A. Taylor or 
the club or Reiss was its agent for the purpose of soliciting and procuring policies 
or making insurance contracts for it in September, 1933, or at any other time. 
There was evidence, however, that it issued the policy in question upon the 
ae to it of defendant Malan, procured by Reiss and placed with it by 

avior. 

The cause being submitted to the court, the court found the issues for the 
plaintiff and rendered judgment for the plaintiff against the appellant in the 
sum of $2,512.54, together with costs, and ordered that execution issue therefor, 
Irom which judgment the appellant prosecutes this appeal. 

y Opinion. 

1. The appellant presents seven assignments of error. The first two allege 
error on the part of the trial court to the effect that its findings and judgment 
are against the evidence and the weight of the evidence. Assignment No. 3 
alleges error on the part of the trial court to the effect that its findings and 
judgment are against the law under the evidence, while assignment No. 4 
alleges error on the part of the trial court to the effect that its findings and 
judgment are for the wrong party. 

[1] Each of such assignments are mere general, abstract propositions, 
Presenting in a concrete way no specific matters for our consideration. Each 
of the same is indefinite and, standing alone, is insufficient to present any matter 
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for review by us. Matthews v. Karnes, 320 Mo. 962, 9 S.W.(2d) 628; Bond y. 
Williams, 279 Mo. 215, 214 S.W. 202, 16 A.L.R. 755. 

{2] Not only is this so, but each of such assignments invites a review by this 
court of the weight of the evidence which, it has always been held, we will not do 
upon an appeal. All questions relating to the weight of the evidence are for the 
trial court and for it alone. Buehler v. Baum (Mo.App.) 71 $.W.(2d) 851. 

The fifth, sixth, and seventh assignments appear to be carried forward in 
appellant’s brief under points 1, 2, and 3 under the heading “Points and Authorities” 
and in the argument. We proceed to the consideration of all assignments of error 
properly made and carried forward by appellant and to the points made by it in 
its brief. 

2. The first point made by it is based upon the fifth assignment of error made 
by it and is as tollows: “The evidence showed that one W. A. Taylor made the 
application for the insurance policy involved herein and that, in so doing, he was 
the agent for the assured and not for the insurance company.” 

It is contended that Taylor was merely an insurance broker engaged in procur- 
ing applications for insurance and placing them with appellant and procuring the 
issuance and delivery of policies of insurance thereon, and that, in so doing, he 
was not the agent of appellant but was the agent of the applicant for the insurance. 

[3] It is true that an insurance broker, unless otherwise authorized and pro- 
vided, represents the insured and, unless otherwise shown by the evidence, is to be 
regarded as the agent of the insured. Luthy vy. Northwestern National Insurance 
Company of Milwaukee, Wis., 224 Mo.App. 371, 20 S.W.(2d) 299. 

[4] However, such a broker may enlarge his relationship with the company 
for which he procures business so as to become the agent of such company in 
one or more or all the particular matters involved in connection with the procure- 
ment and making of an application, the issuance and delivery of a policy thereon, 
and the collection of the premiums on such policy. Luthy v. Northwestern National 
Insurance Company of Milwaukee, Wis., supra; Pringle y. AStna Life Insurance 
Company, 123 Mo.App. 710, 101 S.W. 130. 

[5] Whether he has so enlarged his relationship as to become the agent ot 
the company in such particular matters or one or more of them and not the agent 
ef the insured is a matter of fact to be determined from the evidence in each 
particular case. Luthy v. Northwestern National Insurance Company of Milwaukee, 
Wis., supra; Pringle v. Aitna Life Insurance Company, supra. 

[6] He is not necessarily the agent of either of the parties throughout. He 
may be the agent of one of them in the transaction of some of the particular matters 
involved and of the other in the remainder of the matters involved. Thus, he may 
be the agent of the insured in taking and placing the application and of the company 
in the issuance and delivery of the policy and the collection of the premiums 
thereon. ‘ 

Thus, in the case of Luthy v. Northwestern National Insurance Company ot 
Milwaukee, Wis., supra, by this court, the opinion in which was written by Judge 
Bland, it is said at page 300 of 20 S.W.(2d): “Unless otherwise provided, an 
insurance broker represents the insured, although he may represent either the 
insured or the insurer, or both, for certain purposes. It is a question of fact to 
be determined by the evidence. He may be the agent of the insurer for the purpose 
of delivering the policy and collecting the premiums, for the collection ot 
the premiums only, or not even for that purpose.” 

And again, in the case of Pringle v. Attna Life Insurance Company, supra, 
by this court, the opinion in which was written by Judge Ellison, it is said at 
page 714 of 123 Mo.App., at page 131 of 101 S.W.: 

“It is a general statement of law that a broker is the agent of the assured, and 
not of the insurer. If he is the agent of the insurer, it is because of some special 
condition or circumstance in the particular case. ‘A mere insurance broker cannot 
be converted into an agent of the insurance company, without evidence of some 
action on the part of the company, or of facts, from which a general authority to 
represent it might be fairly inferred.’ Allen v. Insurance Co., 123 N.Y. 6, 16, 25 
N.E. 309. A broker, after fulfilling the object of his service, viz., obtaining a valid 
contract of insurance, is no longer the agent of either party. While he may perform 
acts which will bind the company in consummating the contract, his agency is not 4 
continuing one. He is not an agent for future acts. * * * 

“But there is no reason why one who has acted as broker may not have his 
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ordinary relations to the company from which he procures the insurance enlarged.” 

3. li it should be, as contended by appellant, that Taylor was the agent of 
defendant Malan in making and placing Malan’s application for the insurance and 
in procuring the policy to be issued (which we have no doubt, under the record, 
that he was not), it would not necessarily follow that he was the agent of defend- 
ant Malan for the delivery of the policy in question to him and for the collection 
of the premiums thereon. Whether he was or not would depend on the evidence. 
The procurement of the application and the placing of it with the appellant is one 
matter, and the issuance and delivery of the policy thereon by appellant and the 
collection of the premiums on said policy is another. Taylor could have been the 
agent of Malan in placing the application and in such particular alone, and the 
agent of appellant in making delivery of the policy and collecting the premiums 
thereon. 

[7] The evidence, in our opinion, wholly fails to show that the club, Taylor, or 
Reiss, who procured the application for the policy from Malan, was the agent of 
Malan in such matter, or that the club, Taylor, or Reiss. was the agent of Malan 
for the delivery of the policy to him or the collection and payment of premiums 
thereon. But, upon the other hand, there is evidence clearly showing that they were 
the agents of appellant in all of such matters. The application was given upon the 
solicitation of Reiss, who called on Malan armed with a blank form addressed to 
appellant, in use by appellant, with the name of Reiss printed thereon as agent; and, 
as agent for appellant, he solicited Malan to execute such application and took it 
away with him. Malan had never seen or heard of him before. He had never had 
any business transactions with him or through him. Reiss represented to Malan that 
he was the agent of appellant and, in addition to such blank application, had in 
his possession certain forms of policies issued by appellant. 

Malan dealt with Reiss alone as an agent of the appellant. He did not know that 
Reiss had any connection with Taylor or with Taylor and the club. Neither had he 
ever heard of Taylor or the club or had any business transactions with Taylor or 
the club; nor had he authorized Taylor or the club to represent him in any matter 
or in the placing of his application and the procurement of the policy in question. 
He did not know that Taylor was a broker or that he, as such broker or as manager 
of the club, was engaged in placing applications for insurance with appellant. The 
first knowledge he had of Taylor or of the club was when he received a letter from 
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the club by Taylor as manager inclosing the policy issued by appellant to him upon 
his application. From this letter, he noticed that the address of Taylor and the 
club was the same street number as that given as the address of appellant on the 
copy of his application and that the two had the same telephone number. Naturally, 
he supposed that there was some connection between Taylor and the club and 
appellant with reference to the delivery of said policy, which supposition was later 
confirmed, within a short while, by appellant’s letter to him, directing him to pay 
all premiums on the policy to Taylor and the club. That Reiss had the connection 
claimed by him with appellant as its agent in the matter of obtaining his applica- 
tion for the insurance was also made to appear from the fact that appellant issued 
its policy upon such application and that such policy had been forwarded and deliv- 
ered to him. 

_5. It is manifest from the record that Taylor received the application for the 
policy from Reiss, either for himself personally or for the club; that he placed said 
application, either for himself personally or for the club, with appellant; that 
appellant accepted such application and issued its policy to defendant Malan thereon. 

_ When a witness upon the trial, Taylor, on being questioned by counsel for 
plaintiff concerning his authority, if any, to act as agent for Malan in securing the 
policy in question, in substance said that Malan had never authorized him to trans- 
act any business for him; that he recalled having received an order from a sales- 
man who was working for a St. Louis Automobile Club for insurance for Malan. 

pon direct inquiry as to who Reiss was, if he knew, he answered: “That is the 
fellow whom I have just referred to, his people live here in town—as an automobile 
salesman, but, as I say, he was working in the St. Louis territory and doing most 
of his business with the St. Louis Automobile Club.” When asked whether Reiss 
= acting for him in soliciting business, he answered: “No.” When asked whether 
“iss corresponded with him concerning insurance prospects, he replied: “There 
Wasnt much correspondence of such nature.” When asked if there was any cor- 
respondence, he answered, “Yes,” and added not with himself personally but with 
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the club. When asked who the club was, he replied, ‘Well, I am the Interstate 
Automobile Club to all intents and purposes,” and added that he was president of 
the club and that it was dying a natural death, and that, when some two-year con- 
tracts which it had out were up, it would be through. There was evidence tending 
to show that Taylor not only operated his insurance business under the name of 
W. A. Taylor & Associates, but managed and conducted the business of the club 
as its president from the same office. While a witness, he identified the policy intro- 
duced in evidence by the plaintiff as one issued by the insurance company at his 
request. Later, while a witness, he was asked by plaintiff’s attorney whether H. 
Reiss had been his agent in procuring applications for insurance, and replied: “I 
would not say that Reiss was ever my agent, unless technically, because I heard 
from the man but a very few times, and why he elected to put this business with us 
rather than with a St. Louis concern is more than I know.” In face of this evidence, 
there can be no question but that the application of Malan in question was placed 
with Taylor by Reiss, and no question but that neither Reiss nor Taylor nor the 
club was the agent of defendant Malan in the matter of making and placing his 
application for the policy in question. 

6. But, if it be considered that either of them was the agent of Malan in such 
matters and not the agent of appellant, the evidence is clear that the appellant con- 
stituted Taylor personally or the club of which he was the manager as its agent in 
delivering the policy to Malan when issued and in collecting the premiums thereon. 
Upon issuing the policy, it delivered the same to Taylor, either personally or as 
manager of the club, for delivery through the mail to Malan at a distant point; 
and Taylor, either personally or as manager of the club, delivered the same through 
the mail to defendant Malan; and Taylor, personally or as manager of the club, at 
the time and afterwards was authorized by appellant to collect the premiums thereon 
and did collect the premiums thereon as agent of appellant. The record entirely fails 
to show that defendant Malan ever directed the delivery by appellant of the policy 
in question, when issued, to Taylor or the club for him or directed its delivery to 
him by either Taylor or the club through the mail or otherwise, or that he ever 
directed that Taylor or the club collect the premiums thereon or ever asked to be 
permitted to pay such premiums through Taylor or the club, The appellant consti- 
tuted Taylor or the club its agent in such particulars without any direction or 
request from defendant Malan to do so. Malan did pay the premiums on the policy, 
after it was delivered, to the club; but he did so under directions from appellant. 

[8] It is held by the authorities without dissent that, where an insurance broker 
is intrusted by the company with the delivery of a policy and the collection of the 
premiums thereon without any directions so to do by the insured, he is to be 
regarded as the agent of the company for such purpose. Farber v. American Auto- 
mobile Insurance Company, 191 Mo.App. 307, 177 S.W. 675, and authorities therein 
cited. 

|9] A mere insurance broker, as such, is without authority to receive a prem- 
ium from an applicant for insurance. His authority is at an end when he has obtained 
a valid contract of insurance; and he is no longer the agent of either party for 
any purpose, unless and until he is constituted such agent for such purpose by such 
party. Pringle v. A2tna Life Insurance Company, supra. 

The appellant issued the policy in question upon the application of defendant 
Malan placed with it by Taylor, either for himself personally or as manager of the 
club. Such application was on a printed form in use by appellant, and Reiss’ name 
appeared printed thereon as agent. It knowingly accepted such application and 
issued its policy thereon. It is immaterial that it received such application through 
Taylor. It is immaterial through whom it may have received the same, whether 
through an agent of defendant Malan or from some other source. It knowingly 
issued its policy thereon and delivered it to Taylor, personally or as manager, for 
delivery to defendant Malan, without directions from Malan for such delivery: and, 
in pursuance of such authority, Taylor delivered it to Malan; and, in pursuance 0 
authority from appellant, either personally or as manager, he collected the premiums 
thereon. It is bound by its contract, embodied in said policy. Appellant’s point and 
all the implications arising therefrom are held not to be well made under the ev! 
dence in the record. 

7. Appellant contends that it had canceled the policy in question long prior 
to the collision in question and the consequent injury to plaintiff and damages to his 
sedan, on account of noripayment of premiums thereon, and had given Malan 
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notice of such cancellation under a clause in the policy giving it the right to cancel 
the same at any time with or without refunding any excess premium on such 
policy, upon five days’ notice mailed to the address of the insured, Malan, at 
Miami, Mo., which clause further provided that such notice should be sufficient. 

[10] Defendant Malan denied, however, that he ever received any such notice. 
His denial was evidence tending to show that the letter was not mailed to him as 
claimed and made a question of fact as to whether the letter was in fact mailed 
to him, to be determined by the trier of the fact. His denial of the receipt of 
such notice raised an issue as to whether the same had ever been deposited in the 
mail addressed to him at Miami, Mo. 

[11] It is presumed that a letter properly addressed with postage prepaid, 
deposited in the United States mail, reaches its addressee. But sucli presumption 
is not conclusive in the face of evidence tending to show the contrary. It is a 
rebuttable presumption and may be overcome by evidence which tends to show 
that such letter was not in fact deposited in the mail. The trial court was clearly 
within the law when it found that such notice had not been deposited in the mail 
as claimed by appellant. Hawes vy. American Central Insurance Company of St 


Louis, 222 Mo.App. 1057, 7 S.W.(2d) 479; Fleming v. Anderson (Mo.Sup.) 232 
SW. 718 


8. 


\ppellant contends for its second point that it is not shown that the garnish- 
ment proceedings are hased on or are under any execution on plaintiff's judgment 
against the defendant Malan; that the evidence fails to show that any execution 
was issued; and that an execution is necessary upon which to base a proceeding 
in garnishment or the issuance of a summons to appellant as garnishee or upon 
which to base the service of such summons. 

[12] That an exception shall necessarily issue preliminary to any service of 
garnishment or other proceeding to be had in garnishment fairly appears from the 


provisions of the statute. Sections 1396 and 1397, R.S.1929 (Mo.App.Ann. §§ 1396, 
1397, pp. 1608, 1612). 

However, that an execution was not issued on such judgment does not appear 
from the record in this cause. The defense that it was not issued appears to have 
been overlooked in the proceedings and upon the trial below. It appears to have 
been first raised here. No mention is made of it in appellants answer or in its 
reply to the denial of its answer by the plaintiff or in its motion for a new trial or 
In its motion In arrest. 

[13] Moreover, it is presumed, in the absence of any evidence tending to show 
that it was not issued, that it was issued and that appellant was summoned as 
garnishee thereunder and that all of the proceedings in the garnishment were had 
thereunder 

[14] The judgment directed that execution issue. That the clerk of the court 
did his duty and issued execution as directed, and that it was delivered to the sher- 
iff, and that the sheriff had the same and was acting thereunder at the time he 
summoned appellant as garnishee, are presumed in the absence of evidence to the 
contrary. The law indulges the presumption that the acts of public officers are 
regular and that they do their duty until it is otherwise shown. 22 C.J. 135, 136; 
State ex rel. Shannon County v. Hawkins, 169 Mo. 615, 70 S.W. 119; State ex rel. 
School District No. 1 v. Andrae, 216 Mo. 617, 116 S.W. 561; Chlanda v. St. Louis 
Transit Co., 213 Mo. 244, 112 S.W. 249; DePaige v. Douglas, 234 Mo. 78, 136 
S.W. 345; Smith v. Vickery, 235 Mo. 413, 138 S.W. 502. 

[15] Likewise, the presumption is indulged in favor of the regularity of all 
judicial proceedings until the contrary is shown. 22 C.J. pp. 128, 129, 130; Baze v. 
Island City Mfg. Co. (Tex.Civ.App.) 94 S.W. 460. 

[16] 9. The appellant for its third and final point contends that the trial court 
erred in rendering final judgment against it without having first made an inter- 
locutory order upon appellant to pay the amount found to be due by it to defendant 
Malan to the sheriff or into court under the policy in question and thus having 
given it an opportunity to discharge itself from all further liability to defendant 
Malan as provided by sections 1402, 1403, and 1415, R.S.1929 (Mo.St.Ann. §§ 1402, 
1403, 1415, pp. 1619, 1625), and that, for such reason, the judgment is void, citing 
Panagos et al. v. General Cigar Co. (Mo.App.) 268 S.W. 643; Roberts v. Meek 
(Mo.App.) 45 S.W.(2d) 537, in support of such contention. 

Such final judgment was irregular and unauthorized and was prematurely 
entered. It was entered without the interlocutory order required by statute directing 
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appellant to pay the amount found due defendant Malan under the policy to the 
sheriff or into court having been made and without an opportunity having been 
given appellant to discharge itself from further liability to defendant Malan on 
account of such sum. As said by this court in Panagos et al. v. General Cigar 
Company, supra, the decisions of this state are all one way on this question. If 
anything further is needed, it is supplied by the admission of plaintiff in his brief 
that such contention is well made and that the judgment in this case was prematurely 
entered. 

[17] Plaintiff insists, however, that all of the rest of the proceedings in this 
cause are regular and that the judgment should be reversed in so far only as to 
permit the trial court to make its interlocutory orders giving appellant the oppor- 
tunity to pay the amount found due to the sheriff or into court within a time 
fixed and to discharge itself from further liability to defendant Malan before 
giving judgment awarding execution, and that the cause should be remanded 
for the purpose only of making such orders and giving such opportunity, with 
directions to the trial court to make such orders and give such opportunity, 

A very similar if not an identical situation seems to have arisen in the case of 
Walkeen Lewis Millinery Co. v. Johnson, 130 Mo.App. 325, 109 S.W. 847, in the 
St. Louis Court of Appeals. The court there (109 S.W. 847, loc. cit. 850) said: 

‘The finding, in so far as the indebtedness of the garnishee bank to the defend- 
ant in attachment is concerned, is entirely regular. It is therefore unnecessary to 
retry that issue in the court below. The action of the circuit court was irregular 
and unauthorized only in so far as it gave judgment and awarded execution pre- 
maturely against the garnishee. Substantial justice requires that it be reversed thus 
far only. 

“To the end, therefore, that the court may make proper orders on the garnishee 
to pay the fund to the sheriff or into court before giving judgment and awarding 
execution, the judgment will be reversed, and the cause will be remanded, with 
directions to the trial court to proceed in accordance with the views herein 
expressed.” 

So, in this case, we hold that the finding of the trial court in so far as the 
indebtedness of appellant to defendant Malan is concerned is entirely regular and 
that it is unnecessary to try again that issue in the trial court. The action of 
the trial court was irregular only in so far as it gave judgment and awarded 
execution prematurely against the garnishee. Substantial justice requires that the 
judgment be reversed thus far only. 

To the end, therefore, that the court may make proper orders on the garnishee 
to pay the amount found due by it to defendant Malan to the sheriff or into court 
before giving final judgment and awarding execution against appellant, the judg- 
ment is reversed and the cause remanded, with directions to the trial court to 
proceed in accordance with the views and facts herein expressed. We have dis- 
posed of all the assignments of error properly made by appellant and carried 
forward in its brief by it and of all the points made therein. 

All concur. 


MARYLAND CASUALTY CO. v. MARTIN et al. 
Supreme Court of New Hampshire. Hillsborough. Jan. 5, 1937. 
189 Atlantic Reporter 162. 
6. PLACE OF CONTRACT. 

Automobile liability policy issued in Massachusetts to resident thereof, and 
contemplating performance at least in some measure in Massachusetts, should 
construed according to Massachusetts law. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

INDEMNITY. 

Under Massachusetts law, policy, such as motor vehicle policy, insuring liability 
for casualty is one of indemnity, and, liability having been established, injured 
person may proceed directly against insurer to collect judgment against insured. 

(For other cases, see Insurance, Dec. Dig. § 591%) 

8. CREDITORS. 

Under Massachusetts law, protection of indemnity, such as that afforded by 
automobile liability policy, extends to insured’s judgment creditors, whose rights 
may be waived or surrendered only by themselves, and hence, as to persons injured, 
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insured’s agreement or admission that insurer is not liable is ineffective to deter- 
mine nonliability. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

9 COMPULSORY INSURANCE. 

Massachusettts law governing automobile liability policies held unaffected by 
subsequent legislation for compulsory motor vehicle insurance. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

11. RENTAL. 

Under Massachusetts law, Massachusetts automobile liability policy excepting 
from foreign coverage use of automobile for rental or livery purposes or carrying 
of passengers for consideration he/d not to cover insured at time of accident in New 
Hampshire, under evidence that insured drove back and forth between Massachu- 
setts residence and place of employment in New Hampshire transporting fellow 
workmen who were under contractual liability to share operating expense. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

12. RENTAL. 

Under Massachusetts law, in construing automobile liability policy excepting 
use of automobile for rental or livery purposes or carrying of passengers for 
consideration, fact that insured and other occupants of automobile share operating 
expense held not alone test of contractual liability on part of occupants, and occu- 
pant may be a “guest” even though he makes some contribution to expense of 
travel. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

13. COMMON ENTERPRISE. 

Insured, who drove an automobile back and forth between Massachusetts 
residence and place of employment in New Hampshire and transported fellow 
workmen who had contracted to share operating expense, held not engaged in 
“common enterprise” with such workmen under laws of either Massachusetts or 
New Hampshire, as regards coverage of liability policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

14. PASSENGER. ; 

Respecting question whether Massachusetts automobile liability policy 
covered insured, who, at time of accident in New Hampshire, was transporting 
fellow workmen under contract to share operating expense, Massachusetts law 
held not to recognize any class of cases consisting of expense sharing and com- 
mon enterprises between and distinct from those of gratuitous travel and those 
of carrying passengers for profit or hire. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Transferred from Superior Court, Hillsborough County; Burque, Judge. 

Petition for a declaratory judgment by the Maryland Casualty Company 
against Joseph E. Martin and others. Case transferred. 

Decree for plaintiff. 

Petition, for a declaratory judgment, to determine whether the plaintiff's 
Massachusetts motor vehicle liability policy issued to the defendant Martin, a 
resident of that state, gave coverage for claims against him arising out of 
his alleged negligence while driving his automobile in New Hampshire. The 
defendants other than Martin are persons seeking, or who may seek, to recover 
on such claims. Transferred by Burque, J., on certain questions of law not 
ruled upon and on various exceptions. The opinion states additional facts, and 
the issues of law appear therein. 

Hughes & Burns, of Dover (S. M. Burns, of Dover, orally), for plaintiff. 

Wyman, Starr, Booth, Wadleigh & Langdell, of Manchester (Wm. J. Starr, 
Jr., of Manchester, orally), for certain defendants claiming liability. 

Irving E. Forbes and Paul J. Doyle, both of Manchester (Paul J. Doyle, of 
Manchester, orally), for other defendants claiming liability. s 

ALLEN, Chief Justice. 

[1, 2] I. Certain nonresident defendants were served with process outside 
the state and have entered no appearance. No valid decree in the suit determin- 
ing their rights can be made. They are beyond the court’s jurisdiction and have 
hot submitted to it. No conditions of status exist, and no property or res in 
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which they may be interested and over which the court has jurisdiction is a 
subject-matter of the suit. While a debt may have the situs of the debtor and 
be property there (Robinson vy. Carroll, 87 N.H. 114, 174 A. 772, 94 A.L.R. 1437), 
the issue here is not of the rights of claimants to property, but whether the 
claim of right has merit. The inquiry is one solely of personal contractual 
liability. The declaratory judgment statute (Laws 1929, c. 86) is not interested 
in such an inquiry so far as to create jurisdiction over nonresidents not locally 
served with process and not submitting voluntarily to the court’s actual juris- 
diction. If it had so wide a designed scope, it would be ineffective therefor. 
Due process does not permit one denying himself to be a debtor to compel, by 
service outside his state, a nonresident claiming to be a creditor to have the 
liability adjudicated in the courts of that state. Pennoyer v. Neff, 95 U.S. 714, 
24 L.Ed. 565; Baker v. Baker, Eccles & Company, 242 U.S. 394, 401, 37 S.Ct. 
152, 61 L.Ed. 386; McDonald v. Mabee, 243 U.S. 90, 37 S.Ct. 343, 61 L.Ed. 608, 
L.R.A.1917F, 458. The jurisdictional issue is the same whether the plaintiff 
claims or denies liability. 

[3-5] II. Other nonresident defendants have appeared specially to raise 
the issue of jurisdiction but have here argued the merits of the main issues in 
the litigation. By so doing they have yielded to the jurisdiction and are per- 
sonally in court. Dolber v. Young, 81 N.H. 157, 123 A. 218, and cases cited. They 
had the right to a decision of the jurisdictional issue in advance of further 
participation in the suit, but they have not seen fit thus to proceed. 

The fact that they have first contested the merits in this court is immaterial. 
The principle that one “cannot take the chance of succeeding on any other 
objection to the case made against him, and at the same time reserve his excep- 
tion to service or notice” (Merrill v. Houghton, 51 N.H. 61, is decisive against 
these defendants. Having made their special appearance general by opposing the 
plaintiff as though they were duly in court, they abandoned their right to say they 
were not. Their attempt to obviate this result by request, that no consideration be 
given to their brief on the merits if the jurisdictional issue was to be thereby 
prejudiced, is vain. The proposal that a brief may be filed on a conditional basis 
invokes an innovation contrary to good practice. When a brief is filed, all of it is 
presented. It is submitted unreservedly, and the condition is not to be recognized. 
The attempt is as futile as that of avoiding the change from a special to a general 
appearance after action upon the merits has been taken. The issue of jurisdiction is 
not only separate but also preliminary, and reasonable procedure demands that it 
he finally. decided before other issues of the litigation are reached. Orderly course 
of litigation calls for a consecutive disposal of the issues. The undertaking not to 
be in court and at the same time take part in the trial of the main issues is one of 
inconsistency, and technique of pleading or practice is of no avail to validate it 

Nothing said herein is of bearing on a special appearance entered by one not 
subject to the jurisdiction for the purpose of defending his rights in property 
attached or of asserting his claim of interest in property or a res which is the 
subject of controversy. 

{6-8] III. The plaintiff asserts that its right to a decree against the named 
assured establishes its right to one against the other defendants who are before 
the court. The policy is to be construed according to the law of Massachusetts. 
It was issued there, and even performance there at least in some measure was 
contemplated by it. Seely v. Insurance Co., 72 N.H. 49, 54, 55 A. 425; Cunning- 
ham v. Ferguson, 81 N.H. 380, 127 A. 436; Lord v. Roberts, 84 N.H. 517, 519, 153 
A. 1. By the Massachusetts law a policy insuring liability tor casualty is one 
of indemnity; liability being established, the injured party may proceed directly 
against the insurer to collect his judgment against the insured. Lorando Vv. 
Gethro, 228 Mass. 181, 117 N. E. 185, 1 A.L.R. 1374. An agreement or admission 
by the insured that the insurer is not liable is ineffective to determine the 
fact, as to persons injured. The insured being indemnified against liability, the 
protection of the indemnity extends to his judgment creditors as beneficiaries, 
whose rights may be waived or surrendered only by themselves. Hence, although 
they may have no rights superior to those of the insured, he has no authority 
or agency to impair or destroy such as they do have. The doctrine of privity !s 
of no aid to the plaintiff. The policy with the law controlling it determines the 
respective rights of the insured and of parties injured by him. The extent or 
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conditions of the insurance may be affected by the insured’s action and may 
be dependent upon it, but the insurance being ascertained, the rights of claimants 
become fixed and beyond his control. 

D, 10] The Massachusetts law is understood to be unaffected by subsequent 
legislation for compulsory motor vehicle insurance, and accords with the local 
tule declared in Sanders v. Frankfort Marine, etc., Insurance Company, 72 N. H. 
485, 57 A. 655, 101 Am.St.Rep. 688. There was no occasion for any claimant 
against the defendant Martin to obtain leave to appear for him in order to 

yoid loss of the claimant’s rights under the policy. 

{11] IV. The problem of coverage remains. The policy consists of two 
parts. One is of Massachusetts statutory coverage. The other is of coverage 

utside Massachusetts. By a paragraph entitled “Exclusions,” the second part 
is stated not to cover various obligations and uses, including use for “rental or 
very purposes or the carrying of passengers for a conside ration,” unless such 
use is stated in the policy declaration. The use there stated is for “private uses,” 
including business calls. 

Martin for some time drove his car back and forth between Lowell, Mass., 
where he resided, and Manchester, in this state, where he worked. While thus 
driving he carried with him a number of other workmen, there being six at the 
time of the accident. The trial court has found that he was paid some consider- 
ation by them as “a contribution by agreement of all concerned, towards the 
expense of the operation” of the car. 

The finding is construed to mean that the agreement for contribution was 
one of contractual liability. This is confirmed by the reported evidence on 
which the finding was made and which must therefore have been accepted. The 
two witnesses who testified on the subject agreed that Martin had his car regis- 
tered on the strength of the promise of some who rode with him that they 
would ride and would share the operating expense of the car. One witness 
called the agreement a guaranty. While he testified that the driver “couldn’t 
have forced us to pay him,” he also testified that he had no right to ride unless 
he did pay and that at the time of the accident he was paying for his transpor- 
tation. The evidence, if believed at all, as it was, showed a business trade, those 
who rode thereby providing for their own transportation expense and the owner 
thereby enabling himself to drive back and forth at reduced expense. He 
enjoyed a pecuniary gain and profit from the arrangement in the lessened net 
cost of operating his car. He was hired to carry, whether or not the hire was 
profitable in the sense of money making rather than money saving. 

The law of Massachusetts, according to which the policy is to be interpreted, 
is found to hold the driver uninsured at the time of the. accident. The situation 
is almost identical in the pertinent features with that considered in Sleeper v. 
Massachusetts Bonding & Ins. Co., 283 Mass. 511, 186 N.E. 778, 779. There the 
driver agreed to take the plaintiff and another on a trip upon payment of “enough 
to pay for his gas, oil and meals.” He received $8 and his meals. The exclusion 
clause in the policy was with verbal differences the same as that in the case here. 
Use “for renting or livery use of the carrying of passengers for a consideration” 
was the language there. The court held that there was such transportation, saying 
that, “whenever there is a contract, based on valuable consideration, having as its 
main purpose the carrying of passengers, the insurer under the form of policy 
in this case does not undertake to indemnify the owner or oper rator against liability 
for an occurrence during the journey covered by the contract.” It was also held 
in the case: “The commercial adequacy or inadequacy of the consideration, or the 
want of profit to the owner or operator, is immaterial under the terms of the 
policy.” And the case treats all who pay in some way for their riding as “passen- 
gers,” as the word is used in the policy. 

This is the pg Massachusetts case to which attention has been called, except 
that of Perkins v. Gardner, 287 Mass. 114, 191 N.E. 350, 351. In that case the facts 
do not parallel those of the Sleeper Case. Under a friendly accommodation the 
owner’s mother with his permission drove the plaintiff on a trip to make some 
business calls. Another member of the owner’s family accompanied them. The 
plaintiff paid for gas, oil, and lunches. It was held that he did not thereby hire 
the car. Neither the driver nor the owner derived any benefit “in the performance 
of such an undertaking.” As said in Baker v. Hurwitch, 265 Mass. 360, 164 N.E. 
87, the evidence “falls short of showing any contractual duty between the parties 
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or any legal benefit conferred by the plaintiff upon the defendant [driver] at the 
latter’s request.” 

The case of Askowith v. Massell, 260 Mass. 202, 156 N.E. 875, cited by counsel, 
is not of assistance. The case arose out of an accident in Maine, and the law of 
that state was a matter of ascertainment. On the issue that the riding was for 
hire, the opinion is dictum. The case throws no light upon the Massachusetts law. 

Further support for the plaintiff’s position is found in the case of Loftus y, 
Pelletier, 223 Mass. 63, 111 N.E. 712. The plaintiff there was a district nurse. 
The defendant was a doctor and drove her to visit a patient. It was held that 
if her ride was an incident of her contract of employment, she was a passenger 
carried for hire. 

[12] In general, the Massachusetts cases draw the line between riding under 
a business arrangement which amounts to a contract supported by a legally sufficient 
consideration, and riding where payment therefor in some form is not a legal 
obligation. Expense sharing is not by and of itself a test of contractual liability. 
One may be a guest if he does not make some contribution to the expense of travel. 
But if a rider is carried upon an understanding of a business character that he 
is to pay, clearly the elements of a contract exist. He has hired transportation 
and on riding becomes a passenger. 

[13, 14] The plaintiff and those riding with him were not engaged in a common 
enterprise either under local or under Massachusetts law. Bowley v. Duca, 8 
N.H. 548, 120 A. 74; Vidal v. Errol, 86 N.H. 1, 7, 162 A. 232; Noel v. Lapointe, 
86 N.H. 162, 164, 165, 164 A. 769; Loftus v. Pelletier, 223 Mass. 63, 111 N.E. 
712; Jackson v. Queen, 257 Mass. 515, 154 N.E. 78; Labatte v. Lavallee, 258 Mass 
527, 155 N.E. 433. The suggestion that there is a class of cases consisting of 
expense sharing and common enterprises between and distinct from those of 
gratuitous travel and those of carrying passengers for profit or hire finds no support 
in the Massachusetts decisions. 

The plaintiff is entitled to a decree against all defendants except nonresidents 
not locally served with process and not appearing. 

Decree accordingly. 

Page, ]., was absent. 

The others concurred. 


WEINROTH v. NEW JERSEY MFRS. ASS’N FIRE INS. CO. No. 6. 
Court of Errors and Appeals of New Jersey. Jan. 28, 1937. 
189 Atlantic Reporter 73. 
1. COST OF CAR. 

False statement by insured inserted in policy as to cost to insured of insured 
automobile he/d to invalidate automobile fire and theft policy providing that insured 
warranted truth of statements contained therein, and that policy should be void 
if statements were untrue. 

(For other cases, see Insurance, Dec. Dig. § 281.) 

2. SUBJECT OF INSURANCE. hae 

Insured may not recover if unable to bring himself within terms of policy, 
since such terms determine insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 157.) 

3. CONSTRUCTION. 

In determining whether policy provision conflicts with general law, test 18 
whether provision provides for or permits something prohibited by statute. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

4. LIMITATION OF ACTION. 5 

Requirement of automobile fire and theft policy that any suit against insurer 
should be brought within 90 days after written disavowal of liability held not in 
conflict with six-year limitation statute and enforceable against insured who failed 
to institute suit within such period (3 Comp.St. 1910, p. 3162, § 1). 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

Syllabus by the Court. 

1. An assured is not entitled to recover for a loss if he is unable to bring 
himself within the terms and conditions of the contract of insurance, as the terms 
of the policy constitute the measure of the insurer’s liability. 
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In determining whether any provision of an insurance contract conflicts 
with the general laws of this State, the test should be whether the terms provide 
for, or permit, that which the statute forbids and prohibits. 

Brogan, Chief Justice, Heher, Justice, and Dear and Cole, Judges, dissenting. 

Appeal from Supreme Court. 

Suit by Israel S. Weinroth against the New Jersey Manufacturers Association 
Fire Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed, 

Cole & Cole, of Atlantic City, for appellant. 

Charles M. Phillips, of Hammonton, and Thompson & Hanstein, of Atlantic 
City, for respondent. 

HetrieLp, Judge. 

The appellant insurance company issued to the respondent a certain policy of 
insurance by the terms of which the respondent was indemnified against loss by 
fire or theft of a 1929 model Cadillac sedan automobile. It appears that the car 
was stolen on February 7, 1931, while parked in Atlantic City, and was destroyed 
by fire shortly after the taking. When the proof of claim was presented, the insur- 
ance company disclaimed liability, on the ground that respondent breached a cer- 
tain express warranty contained in the policy, to the effect that the auto had cost 
$4,250, when in fact the true cost to the respondent was $3,500. Suit was then 
instituted in the Supreme Court, Atlantic Circuit, which resulted in a verdict 
in favor of the respondent for $1,664, and this appeal is from the judgment entered 
thereon. 

The grounds upon which a reversal is sought are that the trial court erred 
refusing to nonsuit or direct a verdict in favor of the defendant. 

[1] We agree with the contention of the appellant that the policy was void 
by reason of the breach of warranty with respect to the cost of the car. The 
insurance contract contained a clause reading as follows: “The assured hereby 
warrants the truth of each and every statement contained in the Schedule hereof 
and this policy shall be void if at the time of issuance hereof any of these state- 
ments are untrue in fact.” In that part of the contract under the head of “Sched- 
ule,” there appeared: “Actual cost to Assured including equipment $4,250.” This 
statement was inserted in the policy as a warranty by the assured, and was untrue 
in fact. The undisputed evidence given by the respondent’s witness Peter T. 
Ranere, who sold the car in question, showed that the total cost to the respondent 
was $3,648.92, the cost price being $3,500, paid by a trade-in of an old car at an 
allowed value of $1,200, and the sum of $2,300 in cash, the balance of $148.92 
representing the cost of extras and accessories. 

We are unable to discover any proof which would warrant a finding that the 
cost of the car to the assured was as represented, and therefore no question was 
presented for the jury to determine. It is true that the respondent testified in_an 
examination before trial that the list price and purchase price of the car was $4,250, 
but the only testimony as to the actual cost was given by the witness Ranere. 

[2] The statement as to the cost of the car constituted an affirmative warranty, 
and the validity of the entire contract denied upon its truth. An assured is not 
entitled to recover for a loss if he is unable to bring himself within the terms 
and conditions of the contract of insurance, as the terms of the policy constitute 
the measure of the insurer’s liability. 

The appellant further contends that there was error in the refusal of the trial 
court to nonsuit or direct a verdict in its favor because suit was not instituted 
within ninety days after disavowal in writing by the company of liability as pro- 
vided in the policy, which reads: “No suit or action against the company on this 
policy shall be brought unless instituted within ninety days after disavowel in writ- 
ing by the company of liability to the assured for the relief claimed in such action 
or suit; but if any provision of this paragraph is in conflict with the statutes of any 
state within which action on this policy is instituted, the conditions of this para- 
graph shall be inoperative in so far as in conflict with such statute.’ 


[3, 4] It appears that the appellant disavowed liability in writing to the 
respondent on April 15, 1931, and suit was not instituted until July 30, 1931. The 
trial court held that the ninety-day limitation could not be enforced under such 
Provision as it was in conflict with the statute of this State relating to limitations 
of actions. The act in question (see 3 Comp.St.1910, p. 3162, § 1) provides that “all 
actions of * * * shall be commenced and sued within six years next after the cause 
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of such actions shall have accrued, and not after.” In determining whether any 
provision of an insurance contract conflicts with the general laws of this State, the 
test should be whether the terms provide for, or permit, that which the statute for- 
bids and prohibits. We are unable to observe any conflict, as the statute pro- 
vides, in effect, that no suit can be instituted after six years, but does not ntake 
it unlawful for parties to agree by contract that the limitation shall be for a lesser 
period. The courts in this State have held on many occasions that a clause in an 
insurance policy limiting the time within which suit must be instituted is enforce- 
able. Ignazio v. Fire Association of Philadelphia et al., 98 N.J.Law, 602, 121 A 
456; Wilensky v. Georgia Casualty Co., 103 N.J.Law, 207, 134 A. 920; and Petrullk 
v. Mechanics’ Insurance Company of Philadelphia et al., 133 A. 766: 4 N.J.Mise 
586. We conclude, therefore, that the trial court erred in refusing to enforce the 
limitation clause in question. 

The judgment under review will be reversed. 

For affirmance: The Chief Justice, Justice Heher, and Judges Dear and Cole—4 

For reversal: The Chancellor, Justices Trenchard, Parker, Lloyd, Case, Bodin 
and Perskie, and Judges Hetfield, Wells, Wolkskeil, and Rafferty—11. 
RIKOWSKI et al. v. FIDELITY & CASUALTY CO. OF NEW YORK. No. 59. 

Court of Errors and Appeals of New Jersey. Jan. 22, 1937. 
189 Atlantic Reporter 102. 

1. THIRD PARTY. 


Statute giving injured person benefit of insurance covering one responsible for 
injuries is for benefit of person injured and not solely for benefit of insured, and its 
coverage is deemed to be contained in policies omitting statutory provision or 
containing contrary terms (N.J.St. Annual 1931, 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. OMNIBUS CLAUSE. 

Insured chauffeur who was involved in automobile collision while driving his 
friends to their home after having been instructed by insured to find parking place 
and return in an hour held to have been operating automobile with insured’s per- 
mission at time of collision within automobile liability policy, so as to justify 
recovery from insured by parties injured after judgment was obtained by them 
against chauffeur and execution returned unsatisfied (Comp.St.Supp. 1930, 135—119, 
135—128: N.J.St. Annual 1931, 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Syllabus by the Court. 

\ chauffeur delivered his employer at a temporary destination where there was 
no parking space and was instructed by her to “find a place to park the car and 
return in an hour”; he drove several blocks, met friends and proceeded to drive the 
latter to their home; while thus engaged and when the hour was about half spent 
he met with a collision wherein plaintiffs were injured; plaintiffs sued the chauffeur, 
obtained judgment, issued execution which was returned unsatisfied, and then, 
under authority of chapter 153,P.1..1924, as amended (N.J.St. Annual 1931, 99—%06¢), 
sued the defendant insurance company under the provisions of a policy werein 
the employer was the named assured and which extended coverage to any other 
person while legally operating the automobile with the permission of the named 
assured; held, that under the facts of the case the chauffeur was, within the mean- 
ing of the policy, legally operating the automobile with the permission of the 
named assured at the time of the accident. 

Appeal from Supreme Court. , 

Suit by John Rikowski and others against the Fidelity & Casualty Company ot 
New York. From a judgment of the Supreme Court (116 N.J.Law, 503, 185 A. 
573) reversing a judgment for defendant, defendant appeals. 

Affirmed. ‘ 

Louis G. Flachbarth and Francis X. Kenneally, both of Newark, for appellant. 

B. Bayard Strell, Biro & Strell, and Frank G. Turner, all of Newark, for 
respondents. 

Cask, Justice bs a 

This is an appeal by the defendant from a judgment of the Supreme Court 
reversing the decision of the district court of the Second judicial district of the 
county of Essex (116 N.J.Law, 503, 185 A. 473). Defendant’s named assured, 
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Anna S. luliani, was driven by her chauffeur to the Bamberger store at Wash- 
ington and Market streets, Newark. She told the chauffeur, inasmuch as there was 
no parking space at that location, that he should find a place to park the car and 
return for her in an hour, which would have been at 6 o’clock. The chauffeur 
drove several blocks along Washington street and met some friends whom he took 
aboard. While he was driving these persons to their home and was at a distance 
of two miles from the Bamberger store, but within the city of Newark, at the hour 
of about half past 5, his car collided ‘with the one in which the plaintiffs were 
riding. Plaintiffs sued the chauffeur and Mrs, Iuliana. The insurance company 
defended the action but appeared (through its attorneys) of record for Mrs. Iuliani 
only. The verdict was for the named assured but against the chauffeur. Execution 
was issued against the chauffeur and returned unsatisfied. This suit was then 
brought against the insurance company upon the ground that the chauffeur was an 
insured person under the terms of defendant’s policy. Our only information con- 
cerning the policy provisions comes to us from the state of case settled by the trial 
court as follows: “The policy was issued and delivered by the defendant, Fidelity 
& Casualty Company, to Anna S. Iuliani insuring her automobile, and also extend- 
ing protection under the policy to any other person while riding in, or legally 
operating the automobile ‘with the permission of the assured named in the policy, 
or with the permission of an adult member of the named assured’s household, other 
than a chauffeur, domestic servant, or other employee of the assured.’” 

The trial judge, sitting without a jury, deduced from the facts stated above that 
the driver at the time of the accident, was not in the act fo going to a place for 
parking, or of parking, or of returning from parking, and that, therefore, under 
the decision of the Supreme Court in Nicholas v. Independence Indemnity Com- 
pany, 165 A. 858, 11. N.J.Misc. 344, the driver was without permission and was 
not insured by the policy. Along with the Nicholas Case may be mentioned the 
decision of this court in Fox v. Minahan, 114 N.J.Law, 33, 174 A. 521. Both cases 
arose from the same state of facts, but we think that each of them is to be distin- 
guished from the instant case and that neither of them is controlling. In them 
the occasion upon which the accident happened was distinctly separate from that on 
which the premission for use was given. The vehicle was taken to its designated 
destination and deposited there according to instructions. On another day, without 
the owner’s permission, the vehicle was taken out for an unauthorized use and met 
with the accident sued upon. Herein the mishap occurred during a brief interim 
hetween attendances upon the employer, the car meanwhile being in the personal cus- 
tody of the chauffeur. 

[1] We have had our attention called to no statutory or contractual provision 
under which the driver may be said to have been “illegally operating” the auto- 
mobile. Steinrock v. Hartford Accident & Indemnity Co., 115 N.J.Law, 180, 178 
\. 806. The question, then, clearly is, and this is the line of division on the 
appeal, whether the driver was, within the meaning of the policy, operating with the 
owner’s permission. 

Chapter 153, Pamphlet Laws 1924, as amended by chapter 194, Pamphlet Laws 
1931 (N.J.St.Annual 1931, § 99—90e), provides: “No policy of insurance against 
loss or damage re sulting from accident to or injury suffered by an employee or 
other person and for which the person insured is liable, or against loss or damage 
to property caused by animals or by any vehicle drawn, propelled or operated by 
any motive power, and for which loss or damage the person insured is liable, shall 
be issued or delivered in this State by any corporation or other insurer authorized 
to do business in this State, unless there shall be contained within such policy a 
provis sion * * * stating that in case execution against the insured is returned unsat- 
is sfied i in an action brought by the injured person, or his or her personal representa- 
tive in case death results from the accident, because of such insolvency or bank- 
ruptey, then an action may be maintained by the injured person, or his or her 
personal representative, against such corporation under the terms of the policy for 
the amount of the judgment in the said action not exceeding the amount of the 
policy. * * * A policy issued in violation of this section shall, nevertheless, he 
held valid but be deemed to include the provisions required by this section.’ The 
statute declares a public policy, Osborn v. New Amsterdam Casualty Co., 111 N.J. 
Law, 358, 168 A. 416, that an injured person shall, within the application of the 
Statute, receive the benefit of the insurance which covers the person who is 
responsible for the injuries. Such a statute is made for the benefit of persons 
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injured or suffering damage and not solely for the benefit of the insured. Bakker 
v. Aitnta Life Insurance Company, 260 N.Y. 150, 190 N.E. 327, 328. The command 
of the statute is so potent that an insurance policy which omits the statutory pro- 
vision, or indeed contains terms contrary thereto, is nevertheless deemed to contain 
the coverage. The present suit is under that statute. 

Another statute manifesting the adoption of a public policy not directly involved 
but looking towards the collectibility of damages wrongfully inflicted in the opera- 
tion of motor vehicles is chapter 116, Pamph. Laws 1929 (Comp.St.Supp.1930, § 135 
—119 et seq.), which provides that in certain instances the commissioner of motor 
vehicles may require proof of financial responsibility either otherwise or by liability 
insurance, lacking which the commissioner shall “suspend or revoke the license ot 
such person to operate a motor vehicle * * * or suspend or revoke the regis- 
tration” (section 1 [Comp.St.Supp.1930, § 135—119]) and that if a policy of insur- 
ance be furnished, the policy shall cover the named assured “and any other person 
using or responsible for the use of any such motor vehicle with the consent, 
express or implied, of such insured.” Section 10 (Comp.St.Supp.1930, § 135—128). 

[2] These statutory enactments not only express a public policy, but reflect 
a very general trend of thought, in the face of which the defendant company 
framed the language of the policy. That is something that we are constrained to 
remember in construing the contract. Not the least significat fact is that the insurer 
wrote the policy. Plaintiffs, of course, had nothing to do with the writing of it. 
The driver against whom plaintiffs’ judgment went and who admittedly was a 
potential insured had no part therein. The named assured was a party to the 
contract, but the policy was in no sense her craftsmanship. It is within the field of 
general knowledge that the usual indemnity policy is, except where a statute inter- 
venes, framed by the company whose product it is, and that the person to whom a 
policy is issued accepts it in the form offered and pays for it that which is asked, 
else he does not get it. The mamed assured may accept the contract or he may 
reject it. But he does not write it. So the defendantt company chose the phrase- 
ology in which its obligation is set forth. It could, by its contract, have narrowed 
its obligation, but one would expect that if, in the light of the public policy and the 
general public attitude outlined above, it purposed so to do, it would have phrased 
its contract in words more restricted than those now before use. 

It is conceded, and the trial court recognized, that the driver had permission, in 
the first instance, to take and to use the car. He started out on the public streets 
of the city with both the possession and the operation of the car intrusted to him 
by the owner. The instructions clothed him with discretion—where he should go, 
the way by which he should go, the way by which he should return, The owner 
placed the wheel in his hands and sent him out on the highway, and before his 
hands had left the wheel and before the car was off the highway the accident had 
happened. The Supreme Court of Errors of Connecticut has held, where an auto- 
mobile liability insurance policy extended indemnity to third persons driving with 
the assured’s permission and gave right of suit against the insurer by persons 
injured by operation of the car, that the permittee’s deviation to drive home and 
change his clothes did not destroy the insurer’s liability for the death of the drivers 
guest. Dickinson v. Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 41 A.L.R. 
500. We are of the opinion that under the facts of the case and within the meaning 
of the policy such deviation from instructions as the evidence discloses did not 
serve to end the driver’s permission to operate the car. 

For similar findings upon related but not identical issues see Maryland Casualty 
Co. v. Ronan (C.C.A.Vt.) 37 F.(2d) 449, 72 A.L.R. 1360; Guzenfield v. Liberty 
Mutual Insurance Company, 286 Mass. 133, 190 N.E. 23, and Fried v. London G. & 
A. Co., Ltd., 136 Misc. 740, 242 N.Y.S. 60. 

The judgment of the Supreme Court will be affirmed. 

For affirmance: The Chancelor, the Chief Justice, Justices Trenchard, Parker, 
Case, and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil, Rafferty, and 
Cole—12. 


For reversal: None. 
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RASINSKI et al. v. METROPOLITAN CASUALTY INS. CO. OF 
NEW YORK. No. 45. 
Court of Errors and Appeals of New Jersey. Jan. 22, 1937. 
189 Atlantic Reporter 373. 
2. REQUIRED POLICY, __ a : 
Where automobile liability policy included coverage required by Financial 
Responsibility Act,” but limited such such coverage to limit stated in act, insurer 
was not absolutely liable to insured’s guest injured while riding in insured’s auto- 
mobile, where it was not shown that insured had had a previous accident causing 
damage of over $100, but insurer was entitled to rely on breach of “co-operation 
clause” in policy as a defense (Comp.St.Supp.1930, § 135—119 et seq.). 
(For other cases, see Insurance, Dec. Dig. § 311[1].) 


Syllabus by the Court. 

1. Denial of a motion to strike out an answer as “insufficient in law, sham, and 
frivolous” is not cognizable in error, in the absence of anything to show what 
specific infirmities were relied on at the argument of the motion. 

2. Defendant company had voluntarily attached to its policy sued on in this case 
a rider reading into the policy the provisions of the “Financial Responsibility Act.” 
P.L.1929, p. 195 (Comp.St.Supp.1930, § 135—119 et seq.). Held, that the absolute 
liability contemplated by that act did not arise solely because of such voluntary 
addition, nor unless in fact some condition mentioned in such act as making it 
applicable was shown to exist. And, in the absence of such condition, the insurer 
was entitled to rely on a breach of the “co-operation clause” in the policy as a 
defense. 

\ppeal from Supreme Court. 

\ction by Sophie Rasinski and others against the Metropolitan Casualty Insur- 
ance Company of New York. Judgment for defendant, and plaintiffs appeal. 

Affirmed. 

Edward Nugent and Eugene J. Kirk, both of Elizabeth, for appellants. 

Mark Townsend, Jr., and Thomas F. Doyle, both of Jersey City, for respondent. 

PARKER, Justice. 

[1] The action is based on a policy of automobile accident insurance dated June 
4, 1930, issued by the defendant respondent in favor of one Teofil Halecki (not to 
be confused with plaintiffs Halecka). Halecki, the assured; was driving the three 
plaintiffs in his car as invited guests, on October 7, 1930, when there was an 
accident and the plaintiffs were injured. They sued Halecki in the Union county 
common pleas, and recovered judgment. The respondent company at first under- 
took to defend for its assured, but later withdrew on the ground of “failure of 
assured to cooperate.” Execution being returned unsatisfied, claim was made on the 
respondent insurer, and repudiated by it, and the present suit followed. The first 
count of the complaint is generally under the policy; the second, that the “Financial 
Responsibilty Act” of 1929 (P.L. 195 [Comp.St.Supp.1930, § 135—119 et seq.]) was 
applicable, because Halecki, the driver of the car, had previously been in a 
motor accident involving property damage to the other party of over $100, and so 
within the purview of section 1 of that act (Comp.St.Supp.1930, § 135—119), and the 
“absolute liability” clause of section 10 (a) of the act (Comp.St.Supp.1930, § 135— 
128 (a). The company in its answer denied the applicability of the act; and set 
up the defense of “lack of co-operation” by Halecki its insured. A motion to 
strike out the answer was denied, and this denial is alleged for error; but, as the 
only grounds appearing in the case as supporting the motion are the general ones 
that the defenses were “insufficient in law, sham, and frivolous,” and there is noth- 
ing to show in what respect they were obnoxious to such criticism, we find nothing 
to review in that regard. 


There were two principal questions for determination at the trial, one of law 
and one of fact. The fact question was whether the insured had indeed been 
involved in an accident causing a loss of more than a hundred dollars. The second 
was whether, assuming that the insured had not been involved in such an accident, 
nevertheless the act of the company in attaching to the policy a rider embracing 
this language was to be construed as voluntarily creating the same situation as 
it there had been such an accident, viz., a situation in which the company could not 
make the defense usual in a case where the financial responsibility law did not 
Operate. 
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On the second point the court held, and so charged the jury, that the absolut 
clause would not operate unless in fact the assured had sustained such an accident: 
and on the rather hotly contested question of fact he left it to the jury to say 
whether or not the plaintiff had shown the occurrence of such an accident. The 
jury evidently found to the contrary, and brought in a verdict for the defendant: 
and the plaintiff appealed. 

[2] As to the question whether in fact there had been such an accident, th 
evidence was voluminous but inconclusive. It was testified that the plaintiff had 
had an accident in 1927, two years before the law went into effect; but the real 
point of the dispute was whether the damage caused by that accident had amounted 
to over a hundred dollars. As already noted, the judge left this question to the 
jury, and we think properly. In view of the verdict, it is unnecessary to decide 
the question whether the act should be construed as applying only to accidents 
occurring after its passage, as the jury must have found that the previous acci- 
dent in 1927 did not cause a damage of over a hundred dollars, and hence that it 
was not necessary for the assured to have a policy governed by the provisions of the 
financial responsibility act. Then in regard to the rider the court held that it 
should be considered as only conditional on the existence of such a situation, and 
consequently, unless that situation existed, the rider had no force. We think this 
ruling was correct, particularly in view of the language of the policy preliminary 
to the reproduction of clause (a), which reads as follows: 

“The policy to which this endorsement is attached is amended to conform with 
the requirements of Chapter 116, p. 195, Laws of 1929 of the State of New Jersey, 
and all laws amendatory thereof or supplementary thereto which may be or 
become effective while this policy is in force, as respects any liability for bodily 
injury or death or liability for property damages covered by this policy, but only 
to the extent of the coverage and the limits of liability required by said Chapter 
and only with respect to the motor vehicles disclosed in the policy. 

“It is further agreed that to the exent of the coverage required by said Chap- 
ter and within the limits stated in said Chapter, this policy is subject to the follow- 
ing provisions contained in said Chapter,” etc. 

This was properly construed to mean that, if the conditions specified in sec- 
tion 1 of the 1929 act obtain in the particular case, then the absolute liability also 
exists, but, if they do not so obtain, the ordinary language of the policy without the 
rider is to apply. 

On the defense of failure and refusal of the assured to co-operate, there was 
little dispute on the facts, and the court correctly charged, in substance, that, 
unless the insured had had a previous accident doing damage of over $100 to the 
other party, it was the duty of insured to co-operate, and if he failed to do so, the 
company was absolved from liability. There was adequate evidence of such jail- 
ure; and the verdict indicates that the jury found both the failure and that the prior 
accident, if it happened, did not cause loss over the statutory amount. 

There are several other points which may readily be disposed of. 

1. There was a rule to show cause granted to the plaintiff, but afterwards 
withdrawn. It is not claimed by respondent that this action amounts to a waiver of 
the right of appeal. 

2. The second point is that there was error in denying the plaintiff's motion 
to strike the answer. As we have said, there is nothing in the case to show on 
what grounds the answer was to be considered as either sham or frivolous. | 

3. The third point is that, “under the doctrine of staré decisis, the liability of 
the company on its policy is absolute, by virtue of Steliga v. Metropolitan Casualty 
Insurance Company, 113 N.J.Law, 101, 172 A. 793, Id., 114 N.J.Law, 156, 176 A. 
331. To this the respondent properly replies that there is no ground of appeal to 
cover the point. We may add that in the case cited there had been a prior accident 
causing loss of over $100. 

Point IV is that “statements made by a witness out of court are inadmissible as 
hearsay evidence.” <A sufficient answer is that, touching the testimony now chal 
lenged, no such objection was made in the trial court. 

Point V reads thus: “A carbon copy of a letter is not admissible in evidence 
unless it is properly qualified by proof that it was written, properly addressed and 
mailed.” We do not find this objection in the case. In the transcript it seems 10 
be that the letter contains self-serving declarations, and that objection is not now 
argued. 
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Point VI is that, as the company undertook to attach the financial respon- 
sibility clause it had voluntarily assumed liability, irrespective of a lack: of co-op- 
eration or any other reason for refusing to defend under the ordinary policy. This 
has already been considered. 

The other points are sufficiently covered by what has been said above. 

We conclude that the judgment should be affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Case, Bodine, Heher, and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil, 
Rafferty, and Cole—14. 

For reversal: None. 
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CASUALTY 


LINCOLN PARK ARMS BLDG. CORPORATION, for Use of SCHROEDER 
v. UNITED STATES FIDELITY & GUARANTY CO. Gen. No. 38460. 
Appellate Court of Lllinois. Second Division, First District. Dec. 30, 1936 
Rehearing Denied Jan. 12, 1937. 

5 Northeastern Reporter (2d) 773. 

1. MEASURED LIABILITY. 

Ordinarily, insurer’s liability is measured by express terms of its written con- 
tract, though such terms may be waived through action of agents. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. COVERAGE. 

Generally, policy, such as indemnity policy, cannot be extended to cover liability 
of one who is not a party thereto. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. COVERAGE. 

Where partners, having commenced erection of hotel, procured indemnity policy 
covering liability to injured workmen and later organized corporation which suc- 
ceeded to partners’ interest in premises and which paid balance of premium based 
on construction cost determined by audit of corporation’s records by insurer, which 
assumed defense of wrongful death action by workman’s widow in which corpora- 
tion was originally inadvertently named as “L. P. A. Hotel” instead of “L. P. A. 
Building Corporation,” against which judgment was rendered from which insurer 
failed to perfect appeal, and insurer thereafter abandoned defense without notify- 
ing corporation, insurer he/d estopped to assert that policy did not cover corpora- 
tion’s liability in action by widow; prejudice to corporation by insurer’s assump- 
tion of defense being conclusively presumed. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

6. NO ACTION CLAUSE. ; 

Generally, indemnity policy containing “no action” clause provides only for reim- 
bursement of money actually paid by insured to satisfy judgment against him for 
liability within policy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

7. APPEAL. 

Agreement in policy, such as indemnity policy, to defend action against insured, 
does not necessarily obligate insurer to prosecute appeal. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

8. DUTY TO DEFEND. 

Conduct of insurer, such as indemnity insurer, may be such as to make insurer 
liable for expense of appeal that insured was compelled to prosecute on insurers 
refusal to do so. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

9. APPEAL. 

Where insurer assumed defense of wrongful death action against corporation 
which had succeeded to interest of partnership protected by indemnity policy, and 
insurer, without notice to corporation of judgment against it, was allowed an appeal, 
insurer, by failing to perfect appeal or by abandoning defense without notifying 
corporation, held to have breached provision of policy requiring insurer to defend 
action, and hence corporation was released from condition imposed by “no action 
clause and could recover from insurer without first paying judgment. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from Superior Court, Cook County: John C. Lewe, Judge. 

Garnishment proceeding by the Lincoln Park Arms Building Corporation, for 
the use of Ella Schroeder, against the United States Fidelity & Guaranty Company 
Judgment for the garnishee, and plaintiff appeals. 

Reversed and rendered. 

George C. Bliss, of Chicago, for appellant. 

Robertson, Crowe & Spence and Eugene P. Kealy, all of Chicago, for appellee. 

Joun J. SuLtivan, Presiding Justice. j 

This is a garnishment proceeding brought by the Lincoln Park Arms Build- 
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ing Corporation against United States Fidelity & Guaranty Company for use of 
Ella Schroeder, and is based upon a judgment for $5,000 recovered by the latter 
against the Lincoln Park Arms Building Corporation for the wrongful death of 
her husband. Upon the trial of the instant cause by the court without a jury, 
judgment was rendered against plaintiff and in favor of the garnishee. This 
appeal followed. No question arises on the pleadings. For convenience we will 
designate the building corporation as plaintiff and garnishee insurance company as 
defendant. 

August 3, 1927, while plaintiff building corporation was engaged in the construc- 
tion of the building known as the Lincoln Park Arms Hotel at 2734-2738 Pine Grove 
avenue, Chicago, Charles Schroeder, husband of Ella Schroeder, an employee work- 
ing on the building for an independent contractor, was killed as the result of the 
fall of a hoist. In the spring of 1927, Samuel Olson and Adolph Loeffler, doing 
business as a copartnership under the named of Olson & Loeffler, owned the vacant 
property at the aforementioned address, and having commenced the erection of 
said hotel thereon, applied for and had issued to them by defendant insurance 
company a public liability indemnity policy which, covered the period from March 30, 
1927, to March 30, 1928. Defendant in its policy agreed to indemnify assured 
against loss from liability imposed by law upon the copartnership for damages on 
account of bodily injuries, including death resulting therefrom, by reason of 
the performance of work on the building in question let by insured to independent 
contractors as described in the statement attached to and made a part of the 
insurance contract. The insurance contract covered only the construction of the 
hotel building at 2734-2738 Pine Grove avenue and shows that the estimated cost of 
it was $400,000, the premium payable on the policy being at the rate of $0.073 for 
each $100 of cost. On or about May 2, 1927, Olson & Loeffler organized the Lincoln 
Park Arms Building Corporation for the purpose of taking over the erection and 
operation of the Lincoln Park Arms Hotel. Samuel Olson and Adolph Loeffler 
subscribed and paid for all the shares of stock of the corporation, except two 
qualifying shares, and the copartnership of Olson & Loeffler assigned to the cor- 
poration all its interest in the ownership of the premises and the construction of the 
hotel building. As already noted, the contract of insurance by its terms covered 
the liability of Olson & Loeffler, the copartnership, in the erection and construc- 
tion of the Lincoln Park Arms Hotel, but, although all interest which Olson & 
Loeffler had in the premises and construction of the hotel, and for which they were 
protected from liability under the terms of the contract of insurance, was trans- 
ferred to the plaintiff building corporation shortly after the construction of the 
hotel was undertaken, not only is there no certificate attached ‘o the insurance con- 
tract showing a substitution of plaintiff corporation for the copartnership as assured 
therein, but no steps were formally taken by Olson & Loeffler or by the Lincoln 
Park Arms Building Corporation to give the latter the benefit of the coverage of 
the policy as successor to the interest of the copartnership. The copartnership of 
Olson & Loeffler was not in any manner covered or protected under the policy after 
the Lincoln Park Arms Building Corporation was formed and took over the 
ownership and entire interest of Olson & Loeffler in the premises and the con- 
struction of the hotel. $292, the estimated amount of the premium on the policy, was 
paid by Adolph Loeffler, who testified, “that [$292] I paid out of my own purse 
hecanse we had no corporation funds at that time.” When the construction of the 
building was completed, a representative of defendant audited the books of plain- 
tiff for the purpose of ascertaining the balance of the premium due on the insur- 
ance contract; and as a result of said audit plaintiff building corporation paid 
defendant insurance company $211.70, the balance due on the premium. As to this, 
Loeffler’s testimony. which was undisputed, was: “The corporation paid the balance 
of an estimated bill and a second bill after the audit was paid * * * by the 
Lincoln Park Arms Building Corporation.” It is conceded that the premium was 
fully paid for the policy period from March, 1927, to March, 1928. 


In her action against the owner of the hotel for the death of her hushand, Ella 
Schroeder named defendant as “Lincoln Park Arms Hotel, a corporation.” The 
simmons therein was served upon “E. Brady, clerk and agent of said corpora- 
tion.” This summons was delivered to one J. W. Foster, apparently the broker 
who arranged for the contract of insurance covering Olson & Loeffler. He i 
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turn delivered it to defendant insurance company, which, upon its receipt, wrote 
the following letter to Lincoln Park Arms Hotel: 

“September 25, 1931. 
“Lincoln Park Arms Hotel, 

“2738 Pinegrove Ave., 

“Chicago, Illinois. 

“Re: Lincoln Park Arms Hotel—Ella Schroeder. 

“Gentlemen : 

“This is to advise you that Mr. W. J. Foster, your insurance broker called at 
this office today and presented us with a summons in the Superior Court of Cook 
County number 542900, returnable the first Monday in October in the case of Ella 
Schroeder. 

“This is the first notice we received of this claim, therefore, we wish to advise 
you that we are accepting this summons under full reservation of rights pending 
an investigation. 

“We are turning the summons over to our Legal Department for the attention 
of our Mr. Kealy, who will enter his appearance in your behalf. If the out- 
come of our investigation discloses that we are not responsible, you will be so 
advised. 

“Yours very truly, 


Gen’] Supt. of Claims.” 

The Mr. Kealy refered to in the letter was defendant’s general counsel in charge 
of its Chicago litigation. He entered his appearance for the Lincoln Park Arms 
Hotel, a corporation. Ella Schroeder’s action naming the Lincoln Park Arms 
Hotel, a corporation, as defendant, was instituted September, 1931, but was not 
tried until September, 1933. Throughout all the time that the Schroeder case was 
pending and during the trial thereof, Mr. Kealy continued to represent defendant 
therein. After the jury’s verdict was rendered he presented and argued a motion 
for a new trial, which was overruled in November, 1933, and upon entry of judg- 
ment prayed an appeal to this court with leave to file an appeal bond and a bill of 
exceptions. 

Before the trial of the Schroeder case, it was discovered that the proper name 
of defendant in that action was Lincoln Park Arms Building Corporation instead 
of Lincoln Park Arms Hotel, a corporation, which was inadvertently used as 
defendant’s name, and upon Ella Schroeder’s motion leave was granted on September 
26, 1933, the first day of the trial, to amend her declaration “by changing the 
name of defendant wherever said name appears in the declaration to Lincoln Park 
Arms Building Corporation.” It is fair to assume that the trial court found that 
although the Lincoln Park Arms Hotel, a corporation, was originally named 
defendant, the summons was properly served upon the agent of the Lincoln Park 
Arms Building Corporation at 2738 Pine Grove avenue, since, when the latter was 
named defendant by amendment, no new summons was ordered to issue. Neither 
defendant insurance company nor attorney Kealy for it filed an appeal bond or per- 
fected an appeal in behalf of plaintiff building corporation in the Schroeder case, 
and in January, 1934, Mr. Kealy withdrew as attorney for the Lincoln Park Arms 
Building Corporation without any notice by him or the insurance company to said 
building corporation of the entry of the judgment against it or of attorney Kealy’s 
withdrawal from and the insurance company’s abandonment of the further defense 
of that action. Execution was issued on the judgment, which was returned “no 
property found and no part satisfied.” February 17, 1934, this garnishment pro- 
cedeing was instituted and garnishment summons issued. ’ 

Plaintiff contends: (1) That by auditing its books and accepting from it the 
audit premiums of $211.70, due under the terms of the policy or contract of insur- 
ance issued to Olson & Loeffler, defendant is estopped from asserting that such 
policy or contract of insurance did not cover the liability of Lincoln Park Arms 

uilding Corporation in Ella Schroeder’s action against it ; (2( that by defending 
the suit brought by Ella Schroeder in the first instance against the inadvertently 
named defendant, Lincoln Park Arms Hotel, a corporation, and after amendment of 
her declaration against the Lincoln Park Arms Building Corporation, up to the time 
of the entry of judgment therein with full knowledge of the facts, defendant 1s 
estopped from asserting that the policy of insurance did not cover plaintiff's lia- 
bility in that action; (3) that where the elements of estoppel exist as in this case, 
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defendant is precluded from asserting that plaintiff is not the assured named in the 
contract; (4) that under the facts of this case defendant is estopped from asserting 
that there is no liability on its part because plaintiff did not pay the judgment 
returned against it in the Schroeder case as provided by condition I of the policy, 
which is as follows: “No action shall lie against the Company to recover for any loss 
or expense under this Policy unless it shall be brought by the Assured for loss or 
expense actually sustained and paid in money by the Assured * * * ”; and 
(5) that under condition O of the policy defendant is obligated to pay interest on 
the judgment since the date of its rendition, regardless of whether it is liable 
under condition I of the contract. 

The theory of defendant insurance company is that it never had any insurance 
agreement or contract in force and effect with the Lincoln Park Arms Building 
Corporation and is, therefore, under no duty to said corporation; that the contract 
of insurance herein cannot be extended by an alleged waiver to include the 
Lincoln Park Arms Building Corporation as an assured where such corporation was 
not originally included within the policy coverage; that the judgment upon which 
this garnishment action is based is against the Lincoln Park Arms Building Cor- 
poration and not against Olson & Loeffler, the only named assured in the policy; 
and that, in any event, the policy in question is an indemnity policy under the terms 
of which the insurance company is not liable unless and until the assured has 
sustained a loss, which was not the fact here, there being no evidence that the 
Lincoln Park Arms Building Corporation has sustained any loss by reason of the 
judgment entered against it in favor of Ella Schroeder. 

In announcing its finding in favor of the garnishee, the trial court stated: “In 
the alleeed waiver by the acceptance of a premium, it would not substitute the 
Lincoln Park Arms Building Corporation * * * . I know your position is not 
without merit, but I don’t feel that there is a contract existing between the Lincoln 
Park Arms Building Corporation and the insurance company. There can’t be any 
substitution by waiver.” Plaintiff did not and does not seek to have the protection 
of the policy extended to it, either on the ground of waiver of the conditions of 
the policy by the insurance company or on the ground that an express contract 
of insurance actually existed between it and defendant. Plaintiff relies solely upon 
the doctrine that defendant by its conduct, with knowledge of the facts, estopped 
itself from asserting that the contract of insurance did not cover the liability of 
the Lincoln Park Arms Building Corporation in the suit brought against it by 
Ella Schroeder. 

{1, 2] The liability of an insurance company is ordinarily measured by the 
express terms of its written contract, which terms may, however, be waived by such 
company through the action of its agents; but as a general rule the policy cannot be 
extended to cover the liability of one who is not a party to the contract. Therefore 
the major question presented for our determination is whether under all the circum- 
stances of this case defendant is estopped from asserting that the contract of insur- 
ance did not cover the liability of plaintiff in the action brought against it by 
Ella Schroeder. 

_ 13, 4] It was the interest of Olson & Loeffler in the ownership and construction 
of the hotel as vested in the copartnership entity that was the subject of the protec- 
tion of the insurance policy. That identical interest was vested in the coporate 
entity after the incorporation of the Lincoln Park Arms Building Corporation 
to take over the ownership, erection, and operation of the hotel. It was contem- 
plated by the. policy that only a portion of the premium for same would be paid 
ste time of its issuance. This was the estimated premium of $292 paid by Loef- 
er. It was further contemplated by the policy that the balance of the premium 
would he paid by the owner of the premises upon the completion of the building 
when an audit might be made of the owner’s records to ascertain its total cost. 
The audit premium of $217.50 was paid by plaintiff after its records were audited 
by the insurance company. When Ella Schroeder brought the action for the death 
ot her husband, the fact that she originally mistakenly named the Lincoln Park Arms 
Hotel, a corporation, as defendant, cannot detract in the least from the legal 
effect of the insurance company’s assumption of the defense of that action. In so 
‘ar as the record discloses, there was no Lincoln Park Arms Hotel corporation, 
but the owner of the premises, Lincoln Park Arms Building Corporation, simply 
onerated the property as the Lincoln Park Arms Hotel. It is clear that the insur- 
ance company had no dealings with anv “Lincoln Park Arms Hotel” corporation 
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prior to its receipt of the summons in the Schroeder case naming the Lincoln 
Park Arms Hotel, a corporation, defendant. A corporation under that name was 
an absolute stranger to defendant, and it is reasonable to infer that it would then and 
there have disclaimed responsibility in the Schroeder action were it not for its 
audit of plaintiff's books and its receipt of the audit premium from plaintiff, We 
think it fair to assume that defendant confused the corporation originally named 
defendant in the Schroeder action with the Lincoln Park Arms Building Corpora- 
tion, with which it had had previous dealings, and that its letter to the Lincoln 
Park Arms Hotel and its appearance for defendant in the Schroeder case by Attor- 
ney Geary can be reconciled only upon that theory. While the insurance company 
stated in its letter of September 25, 1931, “that we are accepting this summons 
under full reservation of rights pending an investigation,” it also stated, “if the 
outcome of our investigation discloses that we are not responsible, you will be 
so advised.” This letter, while addressed to the Lincoln Park Arms Hotel, 2730 
Pine Grove avenue, necessarily reached the hands of plaintiff, which operated 
that hotel. It is conceded that although more than two years intervened between 
defendant’s receipt of the summons in the Schroeder case and the trial of that 
case, the insurance company did not disclaim liability to the originally named 
defendant therein or to the building corporation, but continued to defend against 
that action by its attorney Kealy. When the inadvertence was discovered in the 
Schroeder case and the name of the defendant therein was changed to Lincoln 
Park Arms Building Corporation September 26, 1933, the first day of the trial of 
that case, by amendment of the declaration, the insurance company did not then dis- 
claim responsibility but continued to defend the building association against Ella 
Schroeder’s claim, and, as heretofore shown, after the adverse verdict, presented 
and argued a motion for a new trial, which was overruled and judgment entered 
November 24, 1933. 

It thus appears that by insurer’s failure to disclaim liability and its assumption 
of the defense of Ella Schroeder’s action it treated the contract as though plaintiff 
was the assured named therein, and plaintiff, by reason of defendant’s conduct, was 
justified in treating the contract of insurance as though it covered its liability, if 
any, to Ela Schroeder. Under paragraph 2 of the policy there is a specific agree- 
ment by defendant to defend in the name and on behalf of the assured and at the cost 
of the insurer any suit brought against the assured to enforce a claim, whether 
groundless or not. Under condition C of the policy the assured could not interfere 
in any negotiations or legal proceedings conducted by the company on account of 
anv claim, nor could it settle any claim except at its own cost. Under these con- 
ditions plaintiff was placed at the mercy of the insurance company, which treated 
it as the assured and assumed the defense of the Schroeder suit. s 

It must be borne in mind that while the building corporation had not had itself 
formally substituted as the assured in the insurance contract with the consent of 
the insurer, the defendant knew that plaintiff had succeeded to the interest of 
the copartnership which was covered by the policy. Plaintiff had the actual posses- 
sion of the policy through its officers Olson & Loeffler, and, assuming that its 
covereage extended to it, upon the service of the summons in the Schroeder case 
immediately delivered it to defendant as the policy provided insured should do, 
and the policy was treated as covering the building corporation both by plaintiff and 
the insurance company until the latter’s attorney withdrew as attorney for the 
Lincoln Park Arms Building Corporation in January, 1934, at which time the insur- 
ance company, without notice, abandoned further defense of that action. 

Defendant’s position is that, notwithstanding the facts and regardless of its 
conduct, it owed no duty to plaintiff at all inasmuch as it was not the named 
assured under its policy. In other words, that it might with impunity assume and 
continue the building corporation's defense. ostensibly under the terms of the 
policy, with its knowledve of the facts as shown, and after an adverse judgment 
take the position that it was not liable because plaintiff was not named as an 
assured in the policy. Plaintiff had the right to make its own defense of the 
Schroeder suit if the insurance company was unwilling to assume the responsibility, 
not only for such defense but for its liability as well. The insurance company 
deprived plaintiff of its right to so defend, and having done so with knowledge that 
plaintiff was the grantee and assignee of the identical interest of the named assured 
covered by the policy, that plaintiff's books were audited as the owner of the 
premises to ascertain the total cost of construction of the hotel, and that plaintiff 
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paid the audit premium, it cannot now be heard to assert that the policy of insur- 
ance did not cover the liability of plaintiff in the suit brought against it by Ella 
Schroeder. 

The doctrine of “equitable estoppel” or “estoppel in pais” is that a party may 
be precluded by his acts and conduct from asserting a right to the detriment or 
prejudice of another (Catherwood v. Morris, 360 Ill. 473, 196 N.E. 519; Draper 
y. Oswego County Fire Relief Ass’n, 190 N.Y. 12, 82 N.E. 755); and we think that 
it should be invoked against defendant as being peculiarly applicable to the situation 
here presented. It is unnecessary that plaintiff should be actually prejudiced by 
the conduct of the insurer in assuming control of the defense of the Schroeder 
action and plaintiff need not show that it could have achieved a better result in 
that case had defendant not interfered. It will be conclusively presumed that plain- 
tiff building corporation was prejudiced by the conduct of the insurer in assuming 
its defense. 

On page 30 of its brief defendant insists “plaintiff has not cited a single case, 
and we believe there are none, in which a contract of insurance has been extended 
to cover a person or corporation not originally mentioned in said policy because 
of some alleged waiver on the part of a representative or agent of the company.” 
We repeat that it is not plaintiff’s contention that under the doctrine of waiver 
the policy could be extended to include an additional insured, but that by its con- 
duct defendant estopped itself from asserting that the policy having been issued to 
Olson & Loeffler, the copartnership, did not cover the liability of the Lincoln Park 
Arms Building Corporation in the suit brought by Ella Schroeder. Plaintiff did 
cite authorities which hold that one other than the assured named in an insurance 
contract may recover against the insurer on the theory of estoppel. In Compton 
Heights Laundry Co. v. Fire & Life Assurance Corp., 195 Mo.App. 313, at pages 
316, 319, 190 S.W. 382, 384, where there was an almost identical factual situation, 
the court said: 

“The policy was issued to John F. Winter, Louis M. Winter, and Joseph N. 
Barthelmass doing business in St. Louis as Compton Heights Laundry. In the 
latter part of June, 1914, these parties, being desirous of organizing a corporation 
under the laws of Missouri, informed the general manager of defendant for the 
state of Missouri, and a portion of Illinois, that they were going to incorporate and 
requested him to see that the insurance properly covered the corporation, and 
this the manager agreed to do. The corporation was perfected and the cer- 
tificate issued on June 30, 1914, and thereafter the business was continued at the 
same place by the same individuals and under the same management, although 
there were no changes or notations made upon the policy. The premium was based 
upon and regulated by the amount of wages paid the employees and called the 
pay roll. An auditor for the defendant examined the pay roll from the week 
ending May 23, 1914, to the week ending February 27, 1915. He also made an 
audit of the pay roll up to March 1, 1915, when the policy was canceled. So far 
as the record discloses the premium was paid up to the date of the cancellation. 
\fter the accident happened and after the suit was brought by the injured person 
against the plaintiff here as a corporation, the defendants denied liability therefor 
solely upon the ground that by reason of the rider it was not liable to plaintiffs 
on account of any claim made bv the injured person. * * * 

' “The contention made in behalf of defendant that it is not liable to the plaintiff 
ecause of the fact that the policy was issued to and indemnified a partnership 
cannot he upheld. The same agency that was its general manager for Missouri and 
portions of Illinois was also engaged in and had charge of the soliciting, collecting 
Premiums, and issuing policies in the city of St. Louis. The policies did not become 
effective until after countersigned by the person in charge of that agency. This 
agency by its conduct which we have related foreclosed defendant’s right to 
Insist on a formal written assignment of the policy and its consent indorsed thereon, 
as provided for in said policy.” 

_In J. Frank & Co. v. New Amsterdam Casualty Co., 175 Cal. 293, at page 295, 
165 P. 927. 928. the court held: 

“Appellant’s first point is that it was not bound by the terms of the policy to 
indemnify plaintiff for any loss, because it did not, as found by the court, enter 
into a contract of insurance with ‘the plaintiff’ (a corporation), but with J. 
Frank & Co., an individual. Undoubtedly an insurance corporation may usually 
stand upon the letter of its contract, and where the policy is based upon a warrant. 


’ 
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of status by the person, firm, or corporation seeking insurance, the insurer may 
in certain cases be relieved of liability by misrepresentations of the applicant, even 
when there is an absence of fraud. But an insurance company, like any other con- 
tracting party, may waive provisions placed in the policy solely for its own benetit 
and may by its conduct be estopped from asserting defenses which might other- 
wise be available. We do not mean to say that the mere statement by the assured 
of individual rather than corporate status would avoid the policy if timely objec- 
tion were made, but it is certain that whatever the rights of the casualty 
company may have been by reason of the false statement in the policy, it is now 
prevented by its own conduct from taking any advantage of that representation 
because it undertook the defense of its assured, under the recognized duty imposed 
by the contract, when J. Frank & Co. was sued as a corporation.” 

In Illinois Indemnity Exch. v. Industrial Comm., 289 Ill. 233, at page 241, 124 
N.E. 665, 669, where the contract of insurance indemnified the copartnership of 
Edlund & Dennison, and upon the dissolution of thte copartnership assured the 
business was carried on by Harry Edlund, individually, under the name of North 
Side Carriage & Wagon Company, the court held: 

“Plaintiff in error also argues that the dissolution of the partnership made the 
policy between it and Edlund and Dennison void. Plaintiff in error did not insist 
upon treating the contract at an end or ineffective by reason of such dissolution, 
but by the attempted release it sought to be released from liability from the 
accident, and in the release itself it was stated it was to ‘cover only the case of 
Knut Hannibal,’ this being at a time when Edlund ran the business alone, and plain- 
tiff in error manifestly knew that fact. Clearly, this would be treated as a waiver 
of any defense on account of the dissolution of the partnership. ‘Where there 
is a stipulation that a policy shall become void on the happening of some subsequent 
event, and the insurer has notice that the event has occurred, but does not cancel 
the policy, the provision is waived, and the policy remains in force.’ Kelley v. 
People’s Nat. Fire Ins. Co., 262 Ill. 158, 104 N.E. 188, 50 L.R.A.(N.S.) 1164. 
The dissolution of a partnership does not necessarily render a policy void. 
Allemania Fire Ins. Co. v. Peck, 133 Ill. 220, 24 N.E. 538, 23 Am.St.Rep. 610. See, 
also, 2 Joyce on Insurance (2d Ed.) § 2280.” ; 

Spohn v. Johnson, 190 Wis. 446, 209 N.W. 725; Manchester v. Guardian 
Assur. Cor., 151 N.Y. 88, 45 N.E. 381, 56 Am.St.Rep. 600; Wood v. Rutland & 
Addison Mutual Ins. Co., 31 Vt. 552; and Lumbermen’s Mutual Co. v. Bell, 166 IIl. 
400, 45 N.E. 130, 57 Am.St.Rep. 140, as well as the cases quoted from, and 
countless other authorities, hold that one other than the named assured in an insur- 
ance policy may recover against an insurer under the theory of ratification, waiver, 
or estoppel. 

[5] It is true that in most of the above-cited cases formal notice of the change 
in the interest and title of the subject-matter of the insurance was given to the 
insurer, and that in many of the cases this was coupled with the unfulfilled 
promise of an authorized representative of insurer to make the necessary indorse- 
ment on the policy extending its protection to the successor in interest of the 
named assured. Where, as here, however, the insurer had such knowledge as shown 
by its audit of the books and records of the building corporation, and its receipt 
and acceptance of the audit premium on the policy from that corporation, it would 
seem that the necessity for formal notice of change in interest of the subject of 
thte insurance was obviated. Under the principle of estoppel in pais one person 
cannot assume a position in his business relations with another in respect to a 
transaction of a pecuniary nature upon which such another, acting reasonably, has 
a right to rely, and after such other has so acted change his position to that other’s 
prejudice and obtain judicial aid to enable him to effectuate his fraudulent purposes. 
Welch v. Fire Association, 120 Wis. 456, 98 N.W. 227. By its assumption of liabil- 
ity, evidenced by its undertaking the defense of the suit by Ella Schroeder against 
the owner of the premises where her husband met his death, defendant is estopped 
from claiming that its responsibility under the policy is confined exclusively to the 
named assured therein. 

[6-8] It is also urged by plaintiff that defendant insurance company is estopped 
from asserting that there is no liability on its part because the building corpora- 
tion did not pay the judgment returned against it in favor of Ella Schroeder as 
provided by condition I of the policy, as heretofore set forth. Defendant insists 
that, even though it was otherwise estopped from asserting that its contract 
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of insurance did not cover plaintifi’s liability in the Schroeder action, still: it 
could not be held liable because such contract was an indemnifying policy under 
which no recovery could be had against it except for loss or expense actually sus- 
tamed and paid in money by assured. Where an insurance policy contains, as 
the policy involved here does, an agreement to indemnify insured and a condition 
that no action shall lie against the insurer “for any loss or expense under this policy 
unless it shall be brought by the assured for loss or expense actually sustained 
and paid in money by the assured,” and where the contract of insurance is not 
breached in any material respect by insurer, it clearly provides only for the reim- 
bursement of money actually paid by assured in satisfaction of a judgment recov- 
ered against it for a liability within the terms of the policy. Kinnan v. Hurst 
Company, 317 Ill. 251, 148 N.E. 12. Defendant being estopped from claiming 
that the building association is not entitled to the benefits of the insurance 
contract, plaintiff will necessarily be considered the assured under the policy 
for the purpose of determining if the insurance company is also estopped from 
asserting that it is not liable to the building association because it did not pay the 
Schroeder judgment, and therefore suffered no loss. An agreement in an insur- 
ance contract “to defend” a suit does not necessarily raise an obligation to prosecute 
an appeal, but it has been held under the universal doctrine of good faith and fair 
dealing in the performance of contracts that an insurance company, by reason of 
its conduct, may be held liable for the expense of an appeal assured was com- 
pelled to prosecute upon refusal of insurer to do so. 

In Brassil v. Maryland Cas. Co., 210 N.Y. 235, 104 N.E. 622, L.R.A.1915A, 629, 
the policy contained provisions similar to those in the policy here with reference 
to insurer’s agreement to defend, the prohibition of assured from settling claims, 
and the so-called “no action” clause. The extent of the indemnity under the policy 
there in question was $1,500, and judgment was obtained against insured for 
$6,000. All the claims could have been settlted before trial for $1,500, but the 
insurer chose to defend the suit. After judgment it notified insured to pay the 
judgment and it would reimburse him to the extent of $1,500. Insured appealed 
the case at his own expense and had the judgment reversed. He brought an action 
against insurer to recover the cost of the appeal, and in passing upon his right 
to recover the court said, 210 N.Y. 235, at pages 240, 241, 104 N.E. 622, 623, L.R.A. 
I91SA, 629: 

“From that moment [the insurer’s election to defend and assumption of the 
defense] the plaintiff was no longer a free agent. By the express provisions 
of his contract he was denied the right to settle on his own account or to assume 
charge of the litigation. In these circumstances the cases proceeded to trial 
and judgments were rendered against him for upwards of $6,000. One would nat- 
urally suppose that, in view of the defendant’s previously declared determination to 
defend those actions, there would have been the prompt appeals usual in such 
cases. But it was not so here. The defendant, having succeeded in getting the 
plaintiff mulcted in damages largely exceeding the indemnity to which he was 
entitled under his policy, graciously announced that it ‘holds itself ready to 
comply with the terms’ of the contract in case the defendant should satisfy the 
judgments which had been recovered against him. The plaintiff was naturally 
indignant and retorted that he would prosecute the appeals on his own account and 
hold the defendant responsible for the cost. 

_ “The mere statement of this unique situation indicates that the true measure 

of the rights of the plaintiff on the one hand and of the obligations of the defend- 
ant on the other is not to be found in the letter of the contract of insurance. That 
contract, by its very terms, was designed to exclude any such liability. But there 
i$ a contractual obligation of universal force which underlies all written agree- 
ments. It is the obligation of good faith in carrying out what is written. The 
defendant’s failure to observe this requirement of the contract in suit is the thing 
upon which its liability may safely be predicated.” 

[9] This case is novel and the circumstances as peculiar as they were in the 
Brassil Case, supra. As shown heretofore, the insurance company, through its attor- 
ney, conducted the defense of the Schroeder case until judgment was rendered 
therein. Without notice to the building association that the judgment was entered 
it prayed and was allowed an appeal. Neither the insurance company nor its 


attorney filed an appeal bond or perfected the appeal. About two months after 
judgment was entered, the insurance company’s attorney withdrew as attorney 
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for defendant building association in the Schroeder case, and it is conceded that 
neither he nor the insurance company notified the building association of the 
judgment entered against it or of insurer’s abandonment of its defense and refusal 
to perfect the appeal in time to afford such building association an opportunity 
to prosecute its own appeal. By its conduct insurer deprived plaintiff of important 
and valuable rights. In our opinion defendant's failure, under the circumstances, 
to continue the defense of the Schroeder case, or in any event its abandonment 
of such defense without seasonable notice to the building association, so that 
it might prosecute its own appeal from the judgment rendered therein was, in 
effect, a breach of its contract to defend. Where an insurance company breaches 
its contract to defend assured as agreed in its policy, the rule prevails that assured 
is released from the condition of the insurance contract that no action will lie 
against insurer unless for loss actually sustained and paid by insured. Kinnan v. 
Hurst Company, supra; St. Louis Dressed Beef Co. v. Maryland Cas. Co., 201 
U.S. 173, 26 St.Ct. 400, 50 L.Ed. 712; Brassil v. Maryland Cas. Co., 210 N.Y. 235, 
104 N.E. 622, L.R.A.1915A, 629. 

We hold that the trial court erred in finding and entering judgment in favor 
of defendant against plaintiff. We further hold that defendant is liable to pay 
garnishor for the use of Ella Schroeder $5,000, the amount of the judgment ren- 
dered in her favor against the building association November 24, 1933, and in 
addition thereto costs and interest on said judgment as provided in the policy from 
the date of its rendition, amounting to $774.28. 

For the reasons indicated the judgment of the superior court is reversed, and 
judgment entered here for $5,774.28 against defendant garnishee, and in favor of 
the garnishor for the use of Ella Schroeder. 

Reversed, and judgment here for $5,774.28. 

Friend and Scanlan, JJ., concur. 


JACKSON FLOOR COVERING, Inc. v. MARYLAND CASUALTY CO. 
OF BALTIMORE. No. 35. 
Court of Errors and Appeals of New Jersey. Jan. 22, 1937. 
189 Atlantic Reporter 84. 

1. COVERAGE. 

Under indemnity insurance policy, indemnifying linoleum seller against loss 
imposed by law for injuries to third persons during prosecution of seller’s work, 
insurer held liable to indemnify seller for judgment paid third person for injuries 
received. when struck by linoleum in aisle of buyer’s market while linoleum was 
being transferred by seller’s employees from truck to stand of buyer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. DRAUGHT VEHICLE. 

Small hand truck on which linoleum was being transferred by seller's employ- 
ees from automobile truck to stand in buyers market held not “draught vehicle,” 
within provision of indemnity policy excluding from coverage accidents caused by 
“automobile vehicle or any draught or driving animal or vehicle”; such provision 
excluding automobiles and vehicles drawn by horse, or other driving animal. 

“Draught” means act of drawing, or the thing drawn; act of moving 
loads by drawing as by beasts of burden, and the like; and the term may be 
used in the sense of pull. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. CONSTRUCTION. 
Words of indemnity policy must be most strongly construed against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146]3].) 

Syllabus by the Court. 
The policy of insurance examined, the judgment in favor of the insured was 
within the terms of the policy. 
A policy of insurance must be construed most strongly against the insurer. 

3 A small truck pushed by hand is not a draught vehicle within the meaning 
of the policy. 

Appeal from Supreme Court. 

Action by the Jackson Floor Covering, Incorporated, against the Maryland 
Casualty Company of Baltimore. Judgment for plaintiff, and defendant appeals. 
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Affirmed. 

Coult, Satz & Tomlinson, and John J. Francis, all of Newark, for appellant. 

Cox & Walburg and Harry E. Walburg, all of Newark, for appellee. 

BopINE, Justice. 

The defendant appeals from a judgment against it. The answer filed to an 
action to recover upon an indemnity insurance policy was struck as frivolous. The 
plaintiff was engaged in the house furnishing business in Jersey City. It had sold 
several rolls of linoleum to the Packard Investment Company having a concession 
in the Hudson County Big Bear Market in Jersey City. Its automobile truck in 
making delivery had backed up to the loading platform, and its employees were 
furnished by the employees of the market with a small hand truck for the pur- 
pose of wheeling the linoleum to the stand of the purchaser. While the hand 
truck with the linoleum upon it was being propelled by the plaintiff’s employees 
along one of the public aisles of the market, one of the rolls fell off and injured 
a person engaged in business in the market injuring her and resulting in the judg- 
ment, which the plaintiff paid, and now seeks to recover under the terms of the 
policy of insurance which it held. 

[1] The defendant agreed under its policy to “insure * * * (the plaintiff) 
against the loss from liability imposed by law upon the assured for damages on 
account of bodily injuries * * * accidentally suffered * * * by any person or persons 
not employed by the assured, while at or about the work of the assured and during 
the prosecution of said work at the place or places mentioned in Item 4 (a) of the 
statements hereof (and elsewhere if caused by employees of the assured engaged 
as such in said operations and at said places, but who are required in the discharge 
of their duties to be from time to time at other places) * * *.” The policy also 
provided: “VI. This policy does not cover * * * any accident caused directly or 
indirectly by any automobile vehicles or by any draught or driving animal or vehicle 
oumed or used by the assured or by any employee of the assured in charge of any 
such vehicle or animal, unless such accident shall occur upon premises owned by or 
under the control of the assured, or on the public ways at a point immediately 
adjacent thereto and provided such premises are specifically described in Item IV 
(a) of the Schedule hereof.” 

[2] Appellant’s principal point is that the hand truck involved in the accident 
was a “draught vehicle” within the terms of the policy. The learned trial judge 
properly held otherwise. The words of general coverage are broad. That which 
is excluded is “any accident caused directly or indirectly by any automobile vehicle 
or by any draught or driving animal or vehicle owned or used by the assured or 
by any employee in charge of any such vehicle or animal.” 

The definitions of the word “draught” in Webster’s New International Diction- 
ary are quite properly placed under the word “draft.” The spelling “draught” not 
agreeing with modern pronunciations has in recent times been replaced with “draft” 
in most senses of the word. In general “draught” means the act of drawing, or 
the thing drawn; it means the act of moving loads by drawing as by beasts of bur- 
den, and the like. It is used in the sense of pull, as one would say, oxen for all 
sorts of draught. 

It would seem a most violent assumption to hold that the hand truck used to 
wheel the linoleum to the place of delivery was a draft vehicle. The language of 
exclusion from coverage is “automobile vehicle, or any draught or driving animal 
or vehicle.” Plainly meaning to exclude automobiles and vehicles drawn by horse, 
or other driving animal. 

It appears that the unloading of the plaintiff’s automobile truck had been com- 
pleted, and that the transporation from then on was by a different means; hence, 
there could have been no concurrent coverage, since the carrier insuring the auto- 
mobile truck was under no obligation. 

_ [3] Appellant further claims that since the policy covered the plaintiff’s opera- 
tions in house furnishings and upholstery, it could not include accidents which 
occurred while making delivery of goods sold. The coverage, as before indicated, 
1s very broad, and the words are not limited to mere installations but cover all 
necessary dealings in house furnishings generally. There is no reason and no 
law by which we may write into the policy a different form of exclusion than that 
to be found in the precise terms of the policy. Had the carrier desired to exclude 
hability for injuries caused by all vehicles, it could have done so, but having 
excluded liability for injuries “caused directly or indirectly by any automobile 
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vehicle or by any draught or driving animal or vehicle owned or used by the 
assured,” it cannot claim that it is not liable for injuries occasioned by the pro- 
pelling of a hand truck. The words of the policy must be most strongly construed 
against the insurance company. 

Other matters suggested have been examined carefully and have no merit. 

Judgment is aftirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Case, Bodine, Heher, and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil, 
Rafferty, and Cole—14. 

For reversal: None. 

O’DOWD v. UNITED STATES FIDELITY & GUARANTY CO. No. 34. 
Court of Errors and Appeals of New Jersey. Jan. 22, 1937. 
189 Atlantic Reporter 97. 
3. WAIVER. 


Insurer, which defended subconstractor in suit on policy indemnifying subcon- 
tractor against claims for injuries sustained by others than subcontractor’s 
employees, held charged with knowledge that accident on which suit was based 
occurred in a place within the exclusion clause of policy, as regards question whether 
insurer by continuing the defense waived the exclusion clause. 

(For other cases, see Insurance, Dec. Dig. § 288[5].) 

4. ASSUMPTION OF DEFENSE. 

Insurer on subcontractor’s policy indemnifying against claims for injuries sus- 
tained by persons other than subcontractor’s employees which continued defense 
of subcontractor unconditionally and without obtaining nonwaiver agreement after 
knowledge that accident occurred in a place within the exclusion clause of policy 
held precluded from setting up defense that accident was not covered in action 
against insurer after judgment was recovered against the subcontractor who became 
insolvent notwithstanding disclaimer after verdict in suit against subcontractor 
(N.J.St.Annual 1931, § 99—90e). 

(For other cases, see Insurance, Dec. Dig. $ 388[5].) 

5. WAIVER. 

Insurer on policy indemnifying subcontractor against loss from claims for 
injuries sustained by others than subcontractor’s employees could not complain of its 
own conduct extending the limitation of its original undertaking to include accidents 
suffered by a person within an elevator or hoisting device. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

6. INSOLVENCY. 

Subcontractor’s employee held entitled to benefits of liability of insurer on 
policy as extended of another subcontractor which indemnified such subcontractor 
against claims for injuries sustained by “any person or persons” other than sub- 
contractor’s employees, where employee was injured through negligence of insured 
subcontractor’s employee and such subcontractor became insolvent (N.J.St.Annual 
1931, § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. WAIVER. ; 

Whether insurer, on policy indemnifying subcontractor against claims for 
injuries sustained by others than subcontractor’s employees, by defending action 
against subcontractor prejudiced or benefited the subcontractor, was immaterial as 
respects whether insurer waived provision excluding liability for claims based on 
accidents occurring in certain places. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

8. SET-OFF. 

Insurer on policy indemnifying subcontractor against claims for injuries sus- 
tained by persons other than subcontractor’s employees he/d not entitled to set-off 
amount of judgment recovered by insurer against subcontractor for payments due 
on policy in action against insurer by third person who sustained loss and recovered 
judgment against subcontractor instituted after execution was returned unsatisfied 
because of the insolvency of the insured (N.J.St.Annual 1931, § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 616.) 

9. INDEMNITY. ; 3 

Right to sue insurer on policy indemnifying subcontractor against claims for 
injuries sustained by others than subcontractor’s employees, after judgment against 
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subcontractor and return of execution unsatisfied because of subcontractor’s 
insolvency, is an independent right, and person suing does not do so as an assignee 
of the subcontractor (N.J.St.Annual 1931, § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Heher, Justice, and Hetfield, Judge, dissenting. 

Appeal from Supreme Court. 

Suit by James O’Dowd against the United States Fidelity & Guaranty Com- 
pany. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

McDermott, Enright & Carpenter, of Jersey City (James D. Carpenter, Jr., 
of Jersey City, of counsel), for appellant. 

John W. McGeehan, Jr., of Newark, for respondent. 

PERSKIE, Justice. 

The basic question involved in this cause is whether, under the proofs, the 
insurer who, under its policy of indemnity with its assured, defended the latter (in 
a suit brought by a third party against the assured for resultant damages for per- 
sonal injuries sustained while not employed by assured) unconditionally, without 
obtaining from its assured either an agreement of nonwaiver, or without serving 
a notice of disclaimer upon assured, or without making a reservation of its rights 
in the premises, waived its right, and is estopped thereafter, to deny liability in a 
suit against it for the payment of the judgment recovered by the third party against 
the assured, or whether the insurer, under the stated circumstances and after the 
third party has recovered a verdict against the assured, may still, for the first time, 
serve a notice of disclaimer upon its assured and thus escape the payment of the 
judgment based on the verdict so recovered. 

The pertinent facts are not in dispute. Respondent, who was the plaintiff 
below, was employed by Halback & Co. The latter had a contract for the construc- 
tion of the stairways in the National-Newark & Essex Bank Building, Newark, N. 
J, with Karl W. Koch, Inc. (hereafter referred to as Koch), who had the contract 
for the steel work for said building. On February 7, 1930, respondent was on the 
thirteenth floor of said building, and while “assisting in moving iron parts for 
such stairways from an elevator on the floor of said building” was struck by a 
drift pin negligently dropped by an employee of Koch. The latter reported the 
accident to appellant on March 12, 1930; report form is dated March 13, 1930. On 
November 14, 1930, respondent sued Koch and Starret Bros. Inc. (general contrac- 
tors), for the resultant damages for the personal injuries which he thus sustained. 

Appellant covered Koch on this and other buildings with a contract of indem- 
nity (not exceeding $20,000 for each person) in which it agreed “to settle and 
defend * * * all claims resulting from liability imposed upon the assured by law, 
for damages on account of bodily injuries * * * accidentally suffered by any 
person * * * other than employees of the assured.” 

This contract or policy, which was in full force and effect, also contained, inter 
alia, the following provisions: “Agreements.” “Defense.” “II. To defend in the 
name and on behalf of the Assured any suit brought against the Assured to enforce 
aclaim, whether groundless or not, for damages on account of bodily injuries includ- 
ing death at any time resulting therefrom accidentally suffered or alleged to have 
been suffered by any person or persons other than employees of the Assured.” 
“Exclusions.” “This policy does not cover loss * * * Condition A. * * * (3) 
Suffered by any person while in or on any elevator or hoisting device, or in any 
elevator well or hoistway, or while entering upon or alighting from any elevator or 
hoisting device.” 

Koch forwarded the summons and complaint to appellant. The latter accepted 
same and took charge and control of the suit. Counsel for appellant undertook and 
did, in fact, direct the preparation of the defense thereto and actually tried the 
case. It is interesting to observe, in the light of appellant’s claims that it did not 
know prior to trial that the accident happened at a place excluded under paragraph 
3 aforesaid, that appellant demanded and received additional particulars to amplify 
the allegation in the complaint that respondent was struck while “at work upon the 
thirteenth floor of said premises in and near said shaft.” 

__ Respondent’s answer (7) to the demand for particulars disclosed that: “Plain- 
tiff was working at the inner edge of the elevator shaft, which would be practically 
m line with the outer wall of the center of said building on the Commerce Street 
side, the said elevator shaft extending along said wall, the inner part being con- 
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tiguous to the floors and the outer three sides extending outward from said wall. 
By the walls of the building is meant the point where the brick walls were later 
erected the skeleton of the side of the said building only being present at the time 
of the accident.” 

We learn that the Travelers’ Insurance Company, who carried the workmen's 
compensation insurance, made a claim upon Koch for reimbursement of payments 
made to respondent; that appellant received notice of the fact in May of 1930 
(Exhibit P-6), and that this exhibit contained a statement that the accident occur- 
red while respondent was unloading material from an elevator hoist; that the letter 
(Exhibit P-7) of the superintendent of claims of appellant addressed to Koch, under 
date of June 8, 1931, indicates that appellant was not in ignorance of the claim made 
by respondent incident to the place and happening of the accident. The trial had 
begun on September 22, 1932, and on the second day thereof plaintiff testified as 
follows: 

“Q. You were partly on the lift when you got hit? A. Yes. We were taking 
the end of the stringer out. It was a long one. We had to move it out so we 
could get it down. 

“Q. Do you know how far you had gotten the one end off the floor when this 
happened? A. We were just getting it right off the lift onto the plank, right onto 
the plank, I was partly on the lift yet. I had one foot on the lift. 

“Q. And one foot where? A. On one of the planks that was between the lift 
and the buildings.” 

That employees of Koch, three in number, corroborated plaintiff’s claim, That 
counsel for appellant then and there knew that the names of these employees were 
not on the list that Koch supplied to counsel for appellant on June 9, 1932, in 
response to a demand made on Koch, on June 6, 1932, to furnish a list of all its 
employees who were on the job at the time of the accident. The trial continued 
until September 27, 1932. The jury returned a verdict for $65,000. The general 
contractor apparently bought its peace; it is not here involved. A rule to show 
cause was obtained for Koch on the ground that the verdict was excessive and it 
was reduced to $45,000. Between the day of the allowance of the rule, October 3, 
1932, and the disposition thereof, October 28, 1932, counsel for appellant, for the 
first time, did on October 14, 1932, orally and on October 27, 1932, in writing (Exhi- 
bit D-22), disclaim liability for appellant to its assured. 

The respondent caused execution to be issued and because of the insolvency 
of the assured it was returned unsatisfied. Thereafter, on June 19, 1934, pursuant 
to chapter 153, P.L.1924, p. 352, as amended by chapter 194, P.L.1931, p. 490 (NJ 
St.Annual 1931, § 99—90e), and pursuant to provision of the policy (insolvency con- 
ditions providing that the insolvency or bankruptcy of the assured shall not release 
insurer from paying damages for injuries sustained by any person during the life 
of the policy), respondent sued appellant for the balance due him on said judg- 
ment. Appellant’s answer denied liability; it set up several defenses which were, in 
substance, the reasons stated in its disclaimer of liability to its assured before the 
disposition of the rule to show cause. They were, in effect, as follows: (1) The 
accident was not covered because it happened at a place within the exclusion clause 
of the policy; (2) that assured failed to give prompt notice and details of the 
accident; (3) that assured failed to properly co-operate, in that it failed to give the 
names and addresses of all assured’s employees who were actually on the job or 
who knew about the accident; (4) that assured did not pay the actual payments due 
it, and as a result thereof appellant recovered a judgment against Koch in Balti- 
more City court, Baltimore, Md., on March 19, 1932, for $102,803.41 on which 
Koch paid $15,000, and that it was entitled to set off the balance of $87,803.41 against 
respondent; (5) that appellant was not liable in the premises. 


Respondent moved to strike the defenses. The trial judge struck the fourth 
defense but refused to strike the others. In doing so the trial judge construed the 
defense and the exclusive provisions of the policy. He said: “It is my conclusion 
that the rational interpretation of this provision is that the policy excluded from 
coverage as against loss where the assured’s liability is established by reason of 
the injuries suffered in the manner contained in Paragraph 3 and damages recovered 
by reason of any suit based on such injuries, and that the policy does not mean 
that the obligation of the assured (sic) under Paragraph 2 of the agreement entitled 
‘Defense’ is excluded from coverage by the wording contained in Condition A under 
title of ‘Exclusions.’ ” 
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Reply, rejoinder, and sur rejoinder were filed and these pleadings presented 
the issue claimed by respondent, and denied by appellant, that the latter by its con- 
duct, in the preparation and defense of the tort action against Koch without dis- 
claiming liability, until after verdict rendered, waived or is estopped from denying 
liability in the present action. 

Appellant’s motion for a nonsuit was denied. At the conclusion of the entire 
case counsel for the respective parties each moved for a directed verdict. 

Counsel for respondent argued on the basis, but not so conceding, the respond- 
ent was at the time of the accident at a place within the exclusion clause; and that 
Koch did fail to properly co-operate with appellant, nevertheless, under all the 
undisputed proofs, the latter waived such defenses and was estopped from assert- 
ing them in this case; and that since the facts as to waiver and estoppel were not 
in dispute no jury question was present. 

Counsel for appellant, among other things, said: “I realize that Mr. McGeehan 
has said, fortunately, that there is no dispute in the facts. Either the defendant is 
liable or not liable. I see no question for the jury. By making the motion, I have, 
| am agreeing, as some of the courts hold, that you may decide this cause as a 
matter of law. I see no questions of fact here because the facts are w holly undis- 
puted. It is true that this man was partly on and partly off the lift. That brought 
him as a matter of law within the exclusion clause. Second, it is true that I learned 
early in the trial, when these four Koch witnesses came in and testified that they 
were working directly above in the area where the plaintiff was and admitted drop- 
ping the drift pin. Those names had been concealed from us by Koch & Company.” 
(Italics supplied. ) 

The trial judge concluded, on the assumption that the accident occurred at a 
place within the exclusion clause and that there was lack of co-operation on the part 
of the assured, that the undisputed facts disclosed that appellant waived and was 
estopped from raising these defenses. He then granted respondent’s motion for a 
directed verdict against appellant in the sum of $20,000, plus interest, totaling $24,- 
183.34. It is the judgment based on that verdict that is now challenged. 

First. Did the learned trial judge err in granting respondent’s motion for a 
directed verdict? We think not. The evidence is plenary to support appellant’s 
knowledge of the facts as to how and where the accident occurred, and for which 
respondent sued its assured for the resultant damages he sustained. That informa- 
tion was known to it, as already pointed out, from several sources. But whatever 
may be said as to the information thus known by it, appellant unquestionably had 
the exact information, which it claimed was denied it, on the second day of the 
trial. What, if anything, did it then do about it? Nothing. It elected to stand 
mute when it should have spoken. But it is urged that it should have been per- 
mitted to speak in the instant suit because it did, in fact, disclaim liability. That 
disclaimer, however, admittedly came after the damage or injury was done; verdict 
had already been rendered against its assured; the disclaimer came too late. Coun- 
sel in charge for appellant frankly testified that he knew nothing about the exclu- 
sion clause in the policy, or any other provision thereof save that there was a 
limited liability thereunder of $20,000 for any one person injured, until after the 
verdict had been rendered against Koch. Little wonder that this was so. His 
client did not supply him with a copy of the policy until after trial. Nor did his 
client supply him with the facts concerning the judgment which it had recovered 
in Baltimore until after the Koch trial. We are not to be understood by what is 
here written as in any wise criticizing counsel; he did all that he could have done 
with the information furnished him by his client. 


__ [1-6] We have held that whatever puts a party on inquiry amounts in judgment 
of law to notice, provided inquiry becomes a duty, and would lead to the knowledge 
of the requisite facts, by the exercise of ordinary diligence and understanding. Hoy 

Bramhall, 19 N.J.Eq. 563, 97 Am.Dec. 687; Todd v. Exeter Land Co., 104 N.J. 
Eq 431, 146 A. 303; Real Estate-Land Title, etc., Co. v. Stout, 117 N.J.Eq. 37, 45, 
175 A. 128, Appellant obviously had a copy of its policy ‘with its assured for finally 
one did get into the hands of its counsel. It surely is charged with knowledge of 
the facts therein contained; and that knowledge is charged to it from the day the 
policy was issued to its assured. Appellant also apparently had knowledge of the 
fact that it had recovered a judgment against Koch in Baltimore some six months 
Prior to the Koch trial. Insurance carriers are not unfamiliar with the preparation 
for trials. It is a common experience with them. It chose, however, not to com- 
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municate this information to its counsel. It must necessarily suffer the conse- 
quences. If the conduct of appellant under the circumstances in the case at bar does 
not constitute a waiver and operate to estop appellant, it is difficult to visualize 
circumstances that would so constitute and operate. Cf. Cook v. Preferred Acci- 
dent Insurance Co., 114 N.J.Law, 141, 176 A. 178, and cases therein cited. Appellant 
cannot complain because it has extended, by its own conduct, the scope or limita- 
tion of its original undertaking. Caiola v. Aitna Life Ins. Co., 181 A. 524, 13 NJ, 
Misc. 845, affirmed 116 N.J.Law, 381, 184 A. 736. And appellant’s liability on its 
undertaking, so extended, inures to the benefit of “any person or persons” under the 
insolvency provision of its policy based on the statutes aforesaid. Respondent, a 
third party, is clearly entitled to the benefits thereof. Horn v. Commonweath 
Casualty Co., 105 N.J.Law, 616, 147 A. 483; Cook v. Preferred Accident Insurance 
Co., supra. 

[7] Second. It is strongly urged that appellant’s representation of Koch with- 
out disclaimer did not harm or prejudice Koch; that it was obliged, as decided by 
the learned trial judge below, to defend its assured whether respondent’s claim was 
groundless or not. 

The suggestion that appellant’s defense of Koch did or did not prejudice, or 
benefit the latter, it seems to us, is beside the point. Did its action in the premises 
constitute a waiver and estoppel? It will not do for appellant to say that it defended 
its assured merely because it was obliged to do so, and not because, in so doing, 
it recognized any financial responsibility. There is no rational foundation for such 
a claim. We find no evidence to that effect. 

The trial judge held that appellant was defending “presumably under a liability 
to pay any verdict that was rendered.” That is clearly so. Under the proofs 
exhibited, it could not be otherwise. Counsel for appellant could not very well 
have defended on a condition which concededly was altogether unknown to him 
both during the preparation for and actual trial of the case. He did not so defend. 
There is proof to that effect. That proof is that appellant defended because it was 
subject to liability of $20,000 in the premises. Counsel for appellant directed the 
preparation of the defense and conducted the trial of the cause on that basis. If 
it were otherwise, as it is now urged, able counsel surely would have so indicated 
either in the pleadings or during the progress of the trial. 

[8-11] Third. The set-off was properly stricken. And it was not error to 
exclude the exemplified copy of the judgment roll of the Baltimore judgment upon 
which the set-off was based. Respondent did not sue as an assignee of the assured. 
Subject to the validity of the policy, respondent sued in pursuance of a right given 
him to do so by the insolvency provision of the policy which is based on the statutes 
aforseaid. We have held that respondent’s right to sue, under such circumstances, 
is an independent right. Dziadosc v. American Casualty Co., 114 N.J.Law, 137, 141, 
176 A. 150. The whole theory of the right of set-off “rests in spirit and reason 
upon the avoidance of circuity of action by compelling the adjustment in one suit 
of all such mutual demands as are counterclaims.” Naylor v. Smith, 63 N.J.Law, 
596, 598, 44 A. 649, 650. And the simple test of the mutuality of the demand is 
whether the defendant could recover against the plaintiff in an independent action 
“When, therefore, the legislature has created an action that does not admit of this 
mutuality of adjustment, it has created one to which neither the spirit, the reason, 
nor the statute of set-off applies.” Naylor v. Smith, supra. 

Fourth. Counsel for appellant suggests that he had no ethical right to abandon 
his client’s defense when he saw and heard three employees of Koch testify in 
support of plaintiff's claim, especially so when he was told by Mr. Brown, secre- 
tary of Koch, that their names were not on the list furnished by Koch because ot 
the death of their foreman who was on the job and that they (Koch) had probably 
forgotten about these employees. The question of the ethical conduct of appel- 
lant’s counsel has no place in this cause; it is not in issue. It is not even questioned. 

We have carefully considered all other points argued and conclude that they 
merit no further discussion. 


Judgment is affirmed, with costs. 


For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Case, Bodine, and Perskie, and Judges Dear, Wells, Wolfskeil, Rafferty, and Cole 
—12. 


For reversal: Justice Heher and Judge Hetfield—2. 
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Key to the Topical Index 


Below will be found a synopsis of the main headings and sub-divisions of 
the Topical Index of The Insurance Law Journal. It will be observed that the 
main headings preceded by Roman Numerals follow a logical sequence begin- 
ning with the large question of Control and Regulation in General through the entire 
life of the policy from the time the contract is written until it is adjusted or 
otherwise matures. To use the topical index intelligently, the subscribers are 
urged to familiarize themselves with the main headings as outlined on this 
synopsis. Whatever topic is under consideration may be classified somewhere 
under the twenty main headings of the index. Having found the proper 
classification, proceed to the sub-title (preceded by a letter) under which there 
will be a still further sub-division under a section number. Our synopsis does 
not attempt to give the entire series of section numbers but only those which 
indicate the main sub-divisions. 

Once you have found your subject under its proper number, that number 
is all you need to bear in mind in making a search through preceding volumes 
of The Insurance Law Journal for cases on this subject. 

Consult this synopsis first, for a general idea of the main heading under 
which your question will logically fall. Then find the corresponding section of 
the Topical Index itself for specific cases. 


L . : 1 85. Breach of contract by principal. 
I Control and Regulation in Genera 93. Unauthorized and wrongful acts of 


1, Right to insure in general. agent. 
2. What constitutes insurance. 94. Ratification. 
. Power to control and regulate. 95. Notice to agent. 


. Constivational and statutory pro- AGENCY FOR APPLICANT OR 


. Authority or license to do business. INSURED. 
. License fees and taxes. 96. Creation of agency. 
. Reports and statements. 100. Evidence as to agency. 
. Supervision by public officers or 101. Scope and extent of agency. 
courts. 102. Duration and _ termination of 
. Regulation of agents and brokers. agency. 
103. Authority and duties of agent as 
Il. Insurance Companies. to principal. ; 
(A STOCK 104. Agreements to procure insurance 
) = . ; and liability thereunder. 
32. Incorporation, organization, and 105. Compensation of agent. 
¥ existence. 106. Breach of contract by principal. 
I3, Capital and stock. 111. Unauthorized and wrongful acts 
34. Stockholders. of agent. 
35. Officers. 112. Ratification. 
36. Franchises and powers. 113. Notice to agent. 
38. Profits, dividends and surplus. 
41. Insolvency. Insurable Interest. 
MUTUAL. 114. Necessity in general. , 
52. Incorporation, organization, and 115. — interest in prop 
existence. . ‘ ‘ 
. Constitutions and by-laws. 116. What coneticuses interest in bu- 
pe ba man life or health. 
Gti, 118. Insurance without interest. 
were. 122. Assignment of policy to person 
without interest. 


. Franchise and powers. 
Profits, dividends and surplus. 123. Extinguishment of policy. 


55. 
56. 
5 
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4 
6 
7 
9. 

51, 


61. Insolvency. 


lll. Insurance Agents and Brokers. V. The Contract in General. 
(A) NATURE, REQUISITES, AND 


(A) AGENCY FOR INSURER. VALIDITY. 


73. The relation in general. . Nature of contract. 
74. Appointment or employment of . What law governs. 
78. S agent. . Subjects of insurance. 
78. Scope and extent of agency. . Powers of agents in respect cf 
79. Duration and termination of contracts in general. 
agency. . Application or offer and accept- 
80. Authority and duties of agent as pon 
, to insurer. . Validity of oral contracts. 
82. Accounting by agent. : . Binding slips or memoranda. 
83. Liabilities of agents and their . Papers accompanying policy. 
sureties. . Incorporation of constitution, by- 
84. Compensation of agent. laws, or rules of insurer. 
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136, Delivery and acceptance of policy. 232. Acts constituting cancellation, 
137, Payment of premium or dues. 233. Validity of cancellation. 
138. Validity in general. 234. Ratification of invalid cancellation. 
139. Legality of object. 235. Evidence of cancellation. 
140. Partial invalidity. 236. Operation and effect of cancella- 
141. Estoppel or waiver as to defects tion. 

or objections. 237. Remedies for wrongful cancella- 
143. Reformation. tion, 
144. Modification. 238. Right of insured to surrender in 
145. Renewal. s aopene. } 
CONSTRUCTION AND OPEBA- - gaa life or seth 
TION. 240. Acts constituting surrender and 
146. Application of general rules of acceptance. 

construction. 244. Repayment and recovery of pre. 
147. What law governs. miums or paid-up value on sur- 
151. Construing together policy and render. 

accompanying papers. 245. Abandonment. 
152. Construing statutes and charter, 246. Rescission. 

by-laws, or rules of insurer as 
16 2 = - oaiey. aie ella IX. Avoidance of Policy for Misrep- 

), a es C a 1 2 

a * resentation, Fraud, or Breach 

158. Subjects of marine insurance. of Warranty or Condition. 
. Property cover y insurance 

against fire or other cause of (A) GROUNDS IN GENERAL. 

loss. : : 250. Statutory provisions. 
169. Persons covered by life or acci- 251. What law governs. 

dent insurance. 252. Representations. 
175. Commencement of risk. 257. Concealment. 
176. Term and duration of risk. 262. Fraud or false swearing in ob- 
179%. Loans on policies. taining insurance. 


¥ 263. Warranties. 
VI. Premiums, Dues and Assessments. 269. Conditions precedent. 


180. Nature and grounds of obligation. MATTERS RELATING TO 


181. Right of insurer to premiums. SS 
Persons liable for premiums. a OR INTEREST IN 


Amount of premiums. . 7 , 
. Rebates from premiums. 272. neue a8 marine insurance in 
. Reduction of premiums To general. 
fits or dividenda. ws . Description of building in gen- 
. Payment of premiums. eral. . ; 
. Notes for premiums. . Description and condition of 
. Actions for premiums. goods. | , 
. Premium or deposit notes. . Title or interest of insured. 
. Assessments. . Incumbrances. 
. Refunding or recovery of pre . Solvency of debtors. 
miums or assessments paid. . Fidelity of employes and others. 
VII. Assignment or Other Transfer of . Other insurance. 
Policy. MATTERS RELATING TO PEB- 
200. What law governs. SON INSURED. 


201. Statutory restrictions on transfer. . Description in general. 
202. Right of insured. - Age. 5 
204. Right of beneficiary. - Health and physical condition. 
205. Consent of beneficiary. - Medical attendance. 
208. Validity of oral assignment. . Family history. 
209. Form and requisites of assign- . Marriage. 
ment in writing. . Residence. 
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211. Delivery and acceptance of as- . Habits. : 
signment. . Interest of assured or beneficiary. 
212. Validity of assignment in general. 300. Previous application for insur 
214, Transfer. ance. =i 
216. Fraud in procuring transfer. 301. Other existing insurance. 


217. Notice to insurer. ° ° 
218. Rights and iiabilities of assignee. | X- Forfeiture of Policy for Breach of 
224. Partial assignment. Promissory Warranty, Cove- 
225. Reassignment. nant, or Condition Subsequent. 
Cancellation, Surrender, Aban- (A) GROUNDS IN GENERAL. 
donment, or Rescission of 302. Statutory provisions. 
Policy 306. Conditions subsequent. ; 
5 saa 4 310. Notice and proceedings to give 
. Revocability of contract in gen- effect to forfeiture. | 
eral. os 311. Parties affected by forfeiture of 
. Statutor. _ Provisions. policy. 
Right of insurer to cancel. MATTERS RELATING TO 


. Notice to cancel. T IN- 
. Repayment of unearned premium PROPERTY OR INTERES 


on cancellation. SURED. ia 
. Delivery of policy for cancellation. 311%. Statutory provisions. 
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insurance in 
general. 


. Buildings in general. 
. Goods insured in general. 


28. Change of title or interest. 
29. Change of possession. 


. Incumbrances. 

. Solvency of debtors. 

. Fidelity of employes and others. 
. Special causes increasing risk. 


. Precautions against loss. 


. Keeping books, 
336. 


papers, and safe. 
Additional insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


337. 
338. 
339. 
340. 
341. 
342. 


Change of residence. 
Travel. 

Change of occupation. 
Military or naval service. 
Change in habits. 
Additional insurance. 


ASSIGNMENT OF POLICY. 


NONPAYMENT OF PREMIUMS 
OR ASSESSMENTS. 


349, 


5 
35 
5 


363 


50. 


. Notice of time for p 
». Extension of time’ for 


Default as ground of forfeiture 
in general. 

Statutory provisions. 

What law governs. 

payment. 

payment. 


Rights of default. 


insured after 


XI. Estoppel, Waiver, or Agreements 
Affecting Right to Avoid or 
Forfeit Policy. 


371. 


Application of doctrines of estop- 
pel. and waiver. 


2. What conditions may be waived. 


78. Knowledge of or notice to 


. Powers of 


. Knowledge or notice of 


. Fraudulent or 
. Form and 


. Implied 
. Issuance and 


Liability of insurer to 
by acts, conduct or 
of officers or agents. 
officers or 

waiver. 


estoppel 
statements 


agents 
respecting 
facts in 
general. 

officers 
or agents. 
Insertion of false 
application by 
his direction. 


answers in 
agent or under 


collusive acts of 
agent. 

requisites of express 
waiver. 

general. 
delivery of policy 
without objection. 


waiver in 


. Failure to assert forfeiture or to 


cancel or rescind policy. 


91. Admission of liability on policy. 


. Demand, 


acceptance, or retention 
of premiums or assessments. 


. Consent‘ to assignment of policy. 
. Promise to pay loss. 


Failure to state ground of objec- 
tion relied on. 


6. Requiring, accepting, or retaining 


. Participating in 


proofs of loss. 


adjustment of 
loss. 


. Election to restore or repair. 
. Payment of loss. 
. Provisions of policy 


y against for- 
feiture. 


: Status of nonforfeitable or paid-up 


policy. 


XII. 


Risks and Causes of Loss. 


(A) MARINE INSURANCE. 


402. 
403. 
404. 


405. 
407. 
408. 
409. 


410. 
411. 
412. 
413. 
415. 
416. 


417. 


Marine risks in general. 

Perils of the sea. 

Perils of rivers, lakes and if 
land waters. 

Enemies and pirates. 

Thieves. 

Jettisons. 

Arrests, 
tions. 

Barratry. 

Collision and 

Stranding. 

Proximate cause of loss. 

Unseaworthiness of vessel. 

Negligence of owners, master o1 
crew. 

Wrongful acts of 
or crew. 


restraints, and _ deten 


liability therefor. 


owner, master 


INSURANCE OF PROPERTY 
AND TITLES. 


418. 
421. 
422. 
423. 


424. 
425. 
426. 
427. 
428. 
429, 


Limitations of risk as to 
Fire. 

Explosion. 
Lightning, wind, 

other storms. 

Accident. 

Theft. 

Injury to or death of 
Proximate cause of loss. 
Negligence of insured. 
Wrongful acts of insured. 


place. 


tornadoes, and 


animals. 


GUARANTY AND INDEMNITY 
INSURANCE. 


430. 


431. 
432. 
434. 
436. 
437. 


Default or other misconduct of 
officer or employe. 

Breach of contract guaranteed. 

Nonpayment of debt insured. 

Liability incurred. 

Negligence of insured. 

Wrongful acts of insured. 


LIFE INSURANCE. 


438. 
439. 


440. 
441. 


442, 
443, 
444. 
447. 
448. 


Cause of death in general. 
Death beyond prescribed 
of residence or travel. 

Time of death. 

Death while engaged in un- 
authorized occupation. 

Death caused by intemperance. 

Death in violation of law. 

Suicide. 

Proximate cause of death. 

Death caused by beneficiary. 


limits 


ACCIDENT AND HEALTH IN- 
SURANCE. 


449. 

50. 
451. 
454. 
455. 
456. 


457. 


What constitutes accident in gen- 
eral. 

Diligence required of 

Risks and exceptions. 

Bodily infirmities or disease. 

External, violent and accidental 
means of injury. 

External and visible signs of in- 
jury. 

Poison or contact with poisonous 
substances. 

Inhaling gas. 


insured. 


. Intoxication. 


. Voluntary or 


unnecessary 


expos- 
ure to danger. 


. Violation of the law. 
. Fighting or provoking assault. 
. Intentional injuries. 


. Suicide or 


self-inflicted injuries. 
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466. Proximate cause of injury or 
death. 

467. Limitations as to time of death 
or disability caused by accident. 


Extent of Logs and Liability of 


Insurer. 
MARINE INSURANCE’ 


468. Actual total loss. 

469. Constructive total loss. 

470. Abandonment. 

471. Partial loss in general. 

477. General average contribution. 

478. Exception of particular average 
or partial loss. 

479. Effect of other insurance. 

480. Amount of interest of insured. 

481. Duties of owners, master, or 
crew after loss. 

482. Salvage. 

483. Repairs. 

486. Wages of crew. 

487. Expenditures. 

490. Damages incurred or paid. 

491. Advances and interest, exchange 
and commissions thereon. 

492. Deductions and offsets. 


INSURANCE OF PROPERTY 
AND TITLES. 


493. Total loss. 

494. Partial loss in general. 

495. Limitation of liability. 

498. Value of property destroyed. 
502. Amount of damage to property. 
503. Amount of interest of insured. 
504. Effect of other insurance. 
505. Duties of insured after loss. 
506. Expenditures. 

507. Loss of rent and profits. 

508. Deductions and offsets. 


GUARANTY AND INDEMNITY 

INSURANCE. 

509. Loss by breach of contract guar- 
anteed. 

511. Loss of debt insured. 

512. Liabilities incurred. 

513. Expenditures. 

514. Damages incurred or paid. 


LIFE INSURANCE. 


515. Amount payable on death. 

516. Amount payable on disability be- 
fore death. 
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519. Participation in dividends or pro- 
fits. 

523. Deductions and offsets. 


ACCIDENT AND HEALTH IN- 
SURANCE. 


524. Total disability. 

525. Confinement to house or bed. 

526. Partial disability in general. 

527. Particular injuries specified in 
policy. 

528. Immediate, continuous or per- 
manent disability. 

529. Death from accident. 

530. Limitation of liability. 

531. Classification of risk. 

532. Deductions and offsets. 


Notice and Proof of Loss. 


533. Effect of requirements of policy 
in general. 

534. Statutorv provisions. 

535 Necessity of notice. 
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536. Necessity of statement or proof 
of loss. 

537. Persons who may give notice or 
make proof. 

538. Persons to whom notice or proof 
may be given or made. 

539. Time for notice and proof. 

541. Protests and surveys on marine 
losses. 

542. Statements or proofs of loss of 
or damage to property. 

543. Proofs of death or injury to 
insured. 

544. Production of documentary ¢vi- 
dence. 

553. Fraud or false swearing. 

554. Estoppel or waiver. 


XV. Adjustment of Loss. 


563. Effect of provisions of policy in 
general. 

564. Appointment of adjusters. 

565. Powers and proceedings of adjus- 
ters. 

566. Effect of adjustment. 

567. Appraisal or arbitration. 

577. Unauthorized and wrongful acts 
of adjusters. 

578. Refusal to adjust or arbitrate 
loss. 

579. Settlement between parties. 


Right to Proceeds. 


580. Policy payable to owner of prop 
erty or interest insured. 

581. Policy payable to or for benefit 
of mortgagee of property in- 
sured. 

582. Policy for benefit of parties inter- 
ested in property insured. 

583. Life or accident policy. 

591%. Indemnity insurance. 

592. Policy rocured with money 
wrongtully obtained or stolen. 

593. Assignee of policy before loss. 

594. Assignment of claim for loss. 


Payment or Discharge, Contri- 
bution, and Subrogation. 


595. Election to rebuild or replace 
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596. Place of payment. 

597. Time of payment. 

598. Interest on amount of loss. 

599. Mode and sufficiency of payment 

601. Recovery of payment. 

602. Damages for refusal of payment 

603. Release or discharge from liabil 
ity. 

604. Contribution between insurers. 

605. Subrogation of insurer. 


Actions on Policies. 


608. Nature and form of remedy. 

609. Remedy on Lloyds policies. 

610. Statutory provisions. 

611. Grounds of action. 

612. Conditions precedent in general. 

614. Defenses. ; . 

616%. Conclusiveness of adjudication 
in action against insured. 

617. qraaaies. 

618. Venue. Lee dale 

619. Special statutory limitations. 
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nstructions. 


. Verdict and findings. 

. Judgment. 

. Appeal and error. 

. Costs and attorney’s fees. 


Reinsurance. 


676. 
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Power and right to reinsure risk. 
The contract in general. 
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686. Actions on contracts of reinsur- 
ance. 


XX. Mutual Benefit Insurance. 


(A) 


(B) 
(Cc) 
(D) 


(E) 


(F) 


CORPORATIONS AND AS80- 
CIATIONS. 


THE CONTRACT IN GENERAL. 
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TOPICAL INDEX 


I Control and Regulation in General. 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute under which willful misrepresentation as to ill health of insured at time of appli- 
cation will void policy held not to repeal statute providing that knowledge of agent of 
insurer or collector of premiums shall be loaned to insured, and subsequent issuance 
of policy waives right to claim forfeiture of policy on ground that answers in a plica- 
tion concerning health of insured are false. Succession of Dekan v. Life Ins. Co. of 
Virginia. (La.) .... <k-auk c 

4—Massachusetts law governing automobile liability policies held unaffected by subsequent 
a ee motor vehicle insurance. Maryland Casualty Co. v. Martin 
et al. . . eves ».. «1452 


§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 


S 2, APPLICATION OF LOCAL NEWS. 

17—Foreign insurance corporations cannot enter a state and establish authorized agencies 
for solicitation and transaction of business as matter of legal right, but by comity, and 
such corporations are subject to same statutory restrictions as exist in such state for 
conduct of similar domestic corporate enterprises. As matter of public policy, foreign 
insurance corporations having authorized agents to solicit business must transact such 
business under laws of state where policy is sold. Hartliep Transit Co., for Use of 
Snow et al. v. Central Mut. Ins. Co. of Chicago. (IIl.) : 


II. Insurance Companies. 


{1I. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 73. THE RELATION IN GENERAL. 

73—Insurance broker, intrusted by insurer with delivery of policy and collection of premiums 
thereon without any direction from insured, is to be regarded as insurer’s agent for 
such purpose. Gilbert v. Malan (Central Mut. Ins. Co. of Chicago, Garnishee). (Mo.)..1442 

§ 74. APPOINTMENT OR EMPLOYMENT OF AGENT. 

74—Purpose of group policy is to furnish protection to insured, and ordinarily does not 
make employer who paid premiums, or part thereof, and holds master policy, agent of 
insurer. Lancaster v. Travelers’ Ins. Co. (Ga.) 1184 


§ 86. EXTENT OR EXERCISE OF POWERS OF AGENTS. 


§ 88. —— GENERAL OR SPECIAL AGENTS. 

88—Local recording agent who was licensed by state, and whose authority from insurer to 
act as “agent for transaction of company’s authorized business in Texas’? was approved 
by state, held to have authority to transact all company’s business authorized under 
permit from state. Home Ins. Co. of New York v. Roberts et al. (Tex.) 1389 


89. — ASSISTANTS AND CLERKS OF AGENTS. 
89—Acts of clerks or employees of duly constituted insurance agent in performing incidental 
and clerical services, being with express or implied authority of agent, are in legal effect 
his own. Grand Lodge Colored Knights of Pythias of Texas v. Carter et al. (Tex.). 1307 
§ 90. ——- EFFECT OF PROVISIONS OF POLICY. , 
90—-Agent of insurer whose authority was limited by terms of group policy held without 
authority to constitute employer agent of insurer to receive premiums. Tancaster v 
Travelers’ Ins. Co. (Ga.) ; 1184 
§ 95. NOTICE TO AGENT. 5 ; ; 
9S—Instrer held charged with agent’s knowledge that contractor procuring fire policy desired 
to protect his interest as mechanic’s lienholder. Falkenberg v. Industrial Fire Ins. Co. ee 
et al. (Ohio) 1371 
(B) AGENCY FOR APPLICANTS OR INSURED. 


6 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—Insurance broker is no longer agent for either party after obtaining of valid insurance 
contract unless constituted such agent by one of parties. Gilbert v. Malan (Central Mut 
Ins. Co. of Chicago, Garnishee). (Mo.) 1442 

8 97. CREATION OF AGENCY FOR BOTH PARTIES 

§ 98 — IN GENERAL. 

OR—Tnsurance broker, unless otherwise authorized, represents insured and, unless other- 
wise shown by evidence, is to be regarded as insured’s agent. Insurance broker may 
enlarge relationship with insurer so as to become its agent in one or more of matters 
involved in connection with application, issuance, and delivery of policy and collection 
of premiums thereon. Insurance broker is not required to be agent of same party through 
out. but mav be agent of insured in some of matters involved in issuance of policy and 
collection of premiums, and agent of insurer in other matters. Gilbert v. Malan (Cen " 
tral Mut. Ins. Co. of Chicago. Garnishee). (Mo.) 1442 

§ 100. EVIDENCE AS TO AGENCY. ; 

100—As respects insurer’s liability under automobile liability policy, evidence held to establish 
that insurance broker to whom application for such policy was sent here, soliciting agent 
was not agent of insured in applving for insurance, where he was not known by insured 
had never been authorized by insured to transact any business for him, and where 
delivery of policy and collection of premiums hv broker was under direction of insurer 
Gilbert v. Malan (Central Mut. Ins. Co. of Chicago. Garnishee). (Mo.) 1442 


TV. Insurable Interest. 


§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Person having insurable interest in ceneral. - 
115(2)—Contractor procuring fire policv to protect his mechanic’s lien on_insured premises 
held to have “insurable interest.” Falkenburg v. Industrial Fire Ins. Co. et al. (Ohio)1371 
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V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 

129—Agent who had previously dealt with contractor, whose interest in buildings constructed 
or under construction had been satisfactorily insured, held authorized to issue fire 
policy intended to protect contractor’s. interest as mechanic’s lienholder. Falkenberg 
y. Industrial Fire Ins. Co. et al. (Ohio) ; Aes 1371 
36. DELIVERY AND ACCEPTANCE OF POLICY. 

(2). Sufficiency and effect of delivery. 

36(2)—-Agent employed only to procure fire policies in specified amounts on insured’s 
property held without authority to substitute one policy for another, and hence delivery 
of substitute policy to agent was not delivery to insured. Royal Exchange Assur. of 
London v. Luttrell et al. (Colo.) 1355 

136(2)—Where life policy application required policy should be “received” by insured before 
becoming effective, policy held not in effect at time of insured’s death, which occurred 
after insurer’s agent showed policy to beneficiaries and told them not to pay premium at 
that time, and before agent returned to deliver policy and collect premium, especially 
where policy provided agent could not waive or modify policy’s provisions. Katchmer 
et al. v. Prudential Ins. Co. of America. (Pa.) 1277 

(4). Effect of condition as to delivery while insured is in good health. 

36(4)—U'nder law of Texas, agreement that no liability shall be incurred under life policy 

until policy is delivered to insured while in good health is valid, and insured’s ignorance 

of his disease does not validate policy. Bankers Life Co. of Des Moines, Towa v. Sone 

et al. (U. S.) 1171 
136(4)—Where life policy provided that it should not become effective until delivered to 

insured while he was in good health, insured’s illness at time policy was approved by 

nsurer without knowledge thereof and insured’s death prior to mailing of policy rendered E 

it ineffective. National Aid Life Ass’n v. Gregory. (Okla.) 1261 
136(4)—Provision of policy requiring that insured be in “good health” on date of issuance 

or reinstatement requires that insured must have no grave, important. or serious 
disease and he free from any ailment that seriously affects weneral soundness or health 
fulness of system, hut mere temporary indisposition which does not tend to weaken or 
undermine constitution does not render policy void. ‘Home State Life Ins. Co. v. Ten- 
nings (Okla.) 1272 

§ 137. PAYMENT OF PREMIUMS OR DUES. 

(1). Necessity of payment to bind company. 

13701 Life nolicy could not he considered effective at date of insured’s death. where first 
premium was not paid, on ground that insurer’s agent allowed beneficiary to “keep’’ the 
premium money for few davs, since such transaction would he eauivalent to delivery of 
policy on credit or constitutine beneficiary a bailee or trustee of the monev, which would 
confer advantage prohibited hy statute. Katchmer et al. v. Prudential Ins. Co. of 
America (Pa.) 

§ 138. VALIDITY IN GENERATIL,. 

(1). In general. 

138/1)—Conditions and stipulations in automobile fire policy. not contrary to statute or 
public policy, are binding on both insured and insurer. St. Paul Fire & Marine Ins. 

Co. v. C. I. T. Corporation. (Ga.) 1405 
138(1)—In determining whether policy provision conflicts with general law. test is whether 

provision provides for or permits something prohibited by statute. Weinroth v. New 

Tersev Mfrs. Ass’n Fire Ins. Co. (N. J.) 1456 
138(1)—Contractor procuring fire policy which, though describing him as mortgagee, was 

intended by both contractor and agent to protect contractor’s interest as mechanic’s 

lienholder, held entitled to recover thereon, as against contention that contract was void 

hecause made with owner who never authorized issuance of policy to her. Falkenberg 

v. Industrial Fire Ins. Co. et al. (Ohio) 1371 
! 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 

(1). In general. 

141(1)—Knowledge of loss by insurance agent, at time she mailed to insurance company 
application and premium which she had previously neglected to mail and at time she 
secured, countersigned, and delivered policy and secured proof of loss and retention 
Premium, must be imputed to insurer. Celina Mut. Casualty Co. v. Baldridge. (Ind.). .1421 
: (2). Payment of first premium. 

141(2)—-Though automobile collision insurance policy was procured by agent and executed 
and delivered after loss occurred where insurer with knowledge of the loss received and 
deposited retention premium provided by the policy. it waived the irregularity. Celina 
Mut. Casualty Co. v. Baldridge. (Ind.) 1421 

§ 143. REFORMATION. 

: (3). Fraud and mistake in general. 

143(3)—Where insured had applied for. paid premiums for, and heen paid sickness benefits 
at rate of $25 a week during period of several years, insurer held entitled to reform 

policy, which erroneously stated that benefits should be $45 per week, to express intention 

of parties, notwithstanding insured’s subsequent claim under letter of policy. United 
States Fidelity & Guaranty Co. v. Beckman. (Mich.) 

(B\ CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
14601) ). In general. 


Principles applicable to interpretation of other contracts govern interpretation of 
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insurance contracts. All parts of insurance contract are to be considered together to 
ascertain meaning and intent of parties. Webster v. Inland Supply Co. et al. IIl.)..1408 
146(1)—Ordinarily, insurer’s liability is measured by express terms of its written contract, 
though such terms may be waived through action of agents. Lincoln Parks Arms Bldg. 
Corporation, for Use of Schroeder v. United States Fidelity & Guaranty Co. (lIll.) 1464 
146(1)—In absence of fraud and questions of public policy, controversies arising out of 
contractual relations, such as those between insurer and insured, must be determined 
from contract as made, not by new ones contrived for parties by courts. Schroeder v. 
Metropolitan Life Ins. Co. (Mont.) ...... cooe tone 
146(1)—-Meaning or intention of parties to insurance contract must be arrived at by looking 
to all of its parts and different instruments constituting it. Acme Life Ins. Co. v. 
White. (Tex.) ‘ : eet ets ; 
(2). Language of policy. 
146(2)—In action on life policy, insurer is entitled to commonly accepted definition of word 
used as basis for decision. Palumbo v. Metropolitan Life Ins. Co. (Mass.) 1231 
(3). Liberal or strict construction. 
146(3)—Although insurance contracts should be so construed as to carry out true intention 
of parties, policies will be liberally construed in favor of objects sought to be accomplished, 
and against insurer, and, where policy is fairly susceptible of more than one construction, 
interpretation which is most favorable to insured will be given effect. Metropolitan Life 
Ins. Co. v. Evans. (Ga.) - ; ‘ 1192 
146(3)—-Forfeitures are not favored in construing insurance contracts. Prudential Ins. 
Co. of America v. Calloway. (Ga.) : 1197 
146(3)—Any ambiguity in insurance contract will be construed most strongly against insurer. 
Rule that insurance contract is to be construed most favorably to insured or to one 
claiming to be insured does not authorize perversion of language of contract. Webster 
v. Inland Supply Co. et al. (IIl.) eta : 1408 
146(3)—-Ambiguous insurance contract must be given that construction which is most favor- 
able to insured. Wilson v. Sovereign Camp, W. O. W. (Ky.) 1214 
146(3)—-Where language of policy permits two rational interpretations, that more favorable 
to insured is to be taken. Palumbo v. Metropolitan Life Ins. Co. (Mass.) 1231 
146(3)—Life policies are liberally construed in favor of insured and against insurer, but such 
contracts are otherwise subject to same rules of construction that apply to contracts gen- 
erally, and such liberal construction must not be carried to point of abrogating vital 
provisions of contract, and substituting new ones contrived by courts. Schroeder v. 
Metropolitan Life Ins. Co. (Mont.) a 7 
146(3)—-Words of indemnity policy must be most strongly construed against insurer. 
Jackson Floor Covering, Inc. v. Maryland Casualty Co. of Baltimore. (N. J.) 1472 
146(3)—-In case of ambiguity, construction of policy will be adopted which is most favorable 
to insured is to be taken. Palumbo v. Metropolitan Life Ins. Co. (Mass.) 
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doubt as to meaning of its own words should be resolved against it. Acme Life Ins. Co. 
? 


v. White. (Tex.) : 
§ 147. WHAT LAW GOVERNS. 
(2). Place of contract. 
147(2)—Generally, insurance contract is deemed to be executed at place where last act is 
done which is necessary to make the contract binding, and, if policy does not become 
binding until countersigned by authorized agent at place of delivery, or until delivery 
to insured, place of delivery is considered place of the contract. Law of Iowa held to 
govern determination of liability of insurer under automobile liability policy which was 
delivered to insured in Iowa after premium was paid and policy countersigned by insurer’s 
authorized agent in Iowa, since policy constituted an Iowa contract. Hartliep Transit Co. 
for Use of Snow et al. v. Central Mut. Ins. Co. of Chicago. (TIl.) ; 
147(2)—Automobile liability policy issued in Massachusetts to resident thereof, and 
contemplating performance at least in some measure in Massachusetts, should be con- 
strued according to Massachusetts law. Maryland Casualty Co. v. Martin et al. 
(N. - ; sss aes ; 
§ 150. MATTER ON MARGIN OR ON SLIP ATTACHED TO POLICY. B 
150—Insurance contract includes printed form policy, declarations therein, and any indorse- 
ments thereto. Webster v. Inland Supply Co. et al. (T11.) 


§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(2). Effect of change or amendment of charter or by-laws. ; 

151(2)—Life policy which provided for fixed weekly premiums and which was issued by 

company which was not shown to have been organized under Assessment Act held 

“stock insurance company policy,” and not within assessment life insurance statute requir- 

ing application to be attached or incorporated in policy, if policy was to be contestable. . 

Spudeas v. National Life & Accident Ins. Co. (TIl.) 43 : 1200 
151(2)—Under Towa statute, failure to attach application for automobile liability policy to 

policy contract, although not invalidating policy, precludes insurer from pleading, alleging, 

or proving falsity of application or any representation made therein as defense to any 

action under the policy. Hartliep Transit Co., for Use of Snow et al. -v. Central Mut. 

Ins. Co. of Chicago. (TI. 1 
151(2)—Application for life nolicy which was not referred to in policy could not be accepted 

as part of contract. Application for policy to become part of contract must be incorporated - 

in policy by reference or otherwise. Schroeder v. Metropolitan Life Ins. Co. (Mont.). 12 
8 182. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 

INSURER AS PART OF POLICY. 
(3). Statutes and ordinances. , ; . _ 

152(3)—Statute giving injured person benefit of insurance covering one responsible for injuries 

is for benefit of person injured and not solely for benefit of insured, and its coverage is 
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deemed to be contained in policies omitting statutory provision or containing contrary 
terms. Rikowski et al. v. Fidelity & Casualty Co. of New York. (N. J.) 1 
155. EVIDENCE TO AID CONSTRUCTION 

55—Since fraud is never presumed, court could not presume that agent or insurer intended 
to take premium for fire policy without giving applicant protection desired by him as 
mechanic’s lienholder. Falbennets v. Industrial Fire Ins. Co. et al. (Ohio) oan 

§ 157. SUBJECT-MATTER INSURED IN GENERAL. 

157—Insured may not recover if unable to bring himself within terms of policy, “—e such 
wy srevene insurer’s liability. Weinroth v. New Jersey Mfrs. Ass’n Fire Ins. Co. 
(N. = 


VI. Premiums, Dues and Assessments. 


§ 186. PAYMENT OF PREMIUMS. 
(5). Payment by note. 
186(5)—A premium note may constitute payment or it may merely evidence the debt represent- 
ing the premiums, the test being the intention of the parties. Southwestern Life Ins. Co. 
vy. Powers. (Tex.) Laine dara oe Dae Gr ieL dea ERMINE: 
§ 188. ACTION FOR PREMIUMS. 
(1). In general. 
188(1)—-Where statute providing for lien to secure premiums on policies to protect growing 
crops provided no method for enforcing lien, suit in equity held proper remedy to 
enforce lien. Merchants Fire Assur. Corporation of New York v. Watson. (Mont.) 1365 
VLU. Assignment or Other Transfer of Poliey. 
§ 202. RIGHT OF INSURED TO ASSIGN IN GENERAL. 
202—Insurer may prescribe conditions on which policy can be assigned by provision in policy, 
and insured is bound thereby, but assignment, however informal, is binding between 
assignor and assignee, although validity of assignment may be called in question by insurer 
and others legally interested in policy. Belknap et al. v. Northwestern Mut. Life Ins. 
Co. et al. (Vt.) “w ° eats 1328 
§ 205. CONSENT OF BE NEFICIARY TO ASSIGNMENT BY INSURED. 
205—Under provision of life policy reserving right in insured to change beneficiaries without 
their consent, expectancy of beneficiaries held subject to defeasance by insured, either by 
technical change of beneficiary, or partially and contingently by assignment on valid con- 
sideration. Belknap et al. v. Northwestern Mut. Life Ins. Co. et al. (Vt.) ...1328 
§ 210. CONSIDERATION FOR ASSIGNMENT. 
210—Assignment of life policy is a contract, which must be supported by sufficient considera- 
tion. Consideration for note for which life policy was assigned held to have carried over 
and become consideration for assignment of policy sufficient to support assignment. 
Belknap et al. v. Northwestern Mut. Life Ins. Co. et al. (Vt.) ; ; 4 
212. VALIDITY OF ASSIGNMENT IN GENERAL. 
12—Where named beneficiary made purported assignment of her interest in former husband’s 
life policies after husband’s death without consideration and under mistaken belief as to 
value of policies, such beneficiary’s subsequent revocation of assignment rendered it 
ineffective, where it had never been acted upon by insurer. tna Life Ins. Co. v. — 


et al. (Kan.) 
VIII. Cancellation, Surrender, Ahendoumenh, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. . 

226—Right to cancel automobile fire policy can be exercised only because it is reserved in 
policy and can be exercised only as provided therein. St. Paul Fire & Marine Ins. 
Co. Cc. I. T. Corporation for use of Houston. (Ga.) 1405 

§ 228. ‘RIG HT OF INSURER TO-CANCEL. 

228—As regards insurer's right to bring suit in equity to cancel life policy because of fraud 

in procuremens, “contest” within purview of provision of policy that it should be noncontest- 
able after certain time, means present contest in court, not notice of repudiation or of 
contest to be waged thereafter. Insurer can maintain equitable suit to cancel life policy 
because of fraud in procurement where insured dies during noncontestable period, since 
beneficiary, by postponing action on policy until after noncontestable period expires, might 
defeat insurer’s right to contest policy because of fraud. Where insured died during 
contestable period of life policies, suits in equity to cancel life policies because of fraud 
in procurement, brought nearly 1% years before contestable period expired, held main- 
tainable by insurer, as against contention that, even if equitable relief was available, 
insurer resorted to it at too early a time. Suits in equity for cancellation of life policies 
because of fraud in procurement held not required to be dismissed because of fact that, 
subsequent to filing of bills and before expiration of contestable period, beneficiaries 
brought suits at law on policies. Trial court, in determining whether to hold one lawsuit 
in abeyance to abide the outcome of another, must weigh circumstances, such as condition 
of court calendar, and whether one party was precipitate, or other party dilatory, and must 
weigh benefits which would be derived from holding yne suit in abeyance, against 
hardship such action would cause, and ascertain a balafice. American Life Ins. Co. v. 
Stewart et al. (U. S.) sees , tee eer | 

§ 229. NOTICE TO CANCEL. 

(1). Necessity of, notice. ; 

229(1)—Provision in fire policy that insures might cancel policy by giving insured five days’ 
written notice of cancellation held not waived by insured when fire occurred before 
insured knew insurer desired to cancel pom. Royal achenge Assur. of Tendon v. 
Luttrell et al. (Colv.) ..1355 

(2). Sufficiency of notice in ' general. j me 
229(2)—-Fire policy held not canceled on five days’ notice within policy which provided 
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policy might be canceled at any time by insurer giving insured five days’ written notice 
of cancellation, where letter written to insured advising him to return policy for can- 
cellation was written on March 2d and was received by insured in evening of March 4th 
or morning of March Sth, and fire occurred on morning of March 4th. Where insured 
requested agent to procure fire policies on insured’s property, insurer which later 
attempted to cancel policy under five-day notice provision contained therein held liable 
on policy where notice of attempted cancellation was written to insured March 2d and 
substitute: policy was inclosed, and was received on evening of March 4th or morning of 
March 5, and fire occurred on morning of March 4th. Royal Exchange Assur. of London 
v. Luttrell et al. (Colo.) ry ; : 1355 
229(2)—Where automobile fire policy provided that notice of cancellation, mailed to address 
of insured stated in policy should be sufficient notice and where insurer mailed notice to 
such address of insured within time to reach insured more than five days before auto- 
mobile was destroyed by'fire and unearned premium was tendered to insured two days 
after automobile was destroyed, policy held canceled before loss, even though insured 
did not receive notice. St. Paul Fire & Marine Ins. Co. v. C. I. T. Corporation. (Ga.). 1405 
(3). Notice to agent or broker. - 
229(3)--Agent. who was to procure policies of fire insurance for insured in a specific amount 
on insured’s property but was not authorized to maintain or replace insurance held without 
authority to accept notice of cancellation of policy, to waive five-day notice required by 
policy, or agree to cancellation of policy, since, in absence of previous course of dealing 
or other circumstance from which such authority could be implied, agent was insured’s 
agent only until policies were delivered to and accepted by insured. Royal Exchange 
Assur. of London v. Luttrell et al. (Colo.) 1355 
(4). Authority of agent to waive notice. 
229(4)—Agent, who was to procure policies of fire insurance for insured in a specific amount 
on insured’s property but was not authorized to maintain or replace insurance held 
without authority to accept notice of cancellation of policy, to waive five-day notice 
required by policy, or agree to cancellation of policy, since, in absence of previous 
course of dealing or other circumstance from which such authority could be implied, 
agent was insured’s agent only until policies were delivered to and accepted by insured 
Royal Exchange Assur. of London v. Luttrell et al. (Colo.) 1355 
§ 234. RATIFICATION OF INVALID CANCELLATION. 
234—-Where agent without authority attempted to substitute one fire policy for another and 
fire occurred hefore insured received notice of cancellation of original policy and sub 
stitute policy, attempted ratification of agent’s unauthorized acts would have beer 
ineffectual, since insurer’s liability became absolute when fire occurred. Where insured 
receved notice of insurer’s desire to cancel fire policy after fire occurred together with 
a substitute for original policy, retention by insured of substitute policy held not ratification 
of attempted cancellation of first policy. Where insured received notice of cancellation 
of fire policy after fire occurred, together with policy intended as substitute for original 
policy, bringing suit on substitute policy held not a ratification of attempted cancellation 
of original policy so as to release original insurer of liability. Roval Exchange Assur. of 
London v. Luttrell et al. (Colo.) 1355 
235. EVIDENCE OF CANCELLATION. 
Burden is on party asserting cancellation of automobile fire policy as a defense to prove 
it. St. Paul Fire & Marine Ins. Co. v. C. I. T. Corporation. (Ga.) 1405 
§ 236. OPERATION AND EFFECT OF CANCELLATION. 
236—Insurer held not entitled to destroy certificate issued under group life policy or any 
nart thereof by canceling group policy after occurrence of permanent total disability 
for which benefits were provided by certificate and policy. Johnston et al. v. Travelers’ 
Ins. Co. (Ga.) ate Pe 
Where method of giving notice of cancellation is provided in automobile fire policy and 
insurer gives notice of cancellation as therein provided, policy is canceled and as to loss 
occurring thereafter insurer is not liable. St. Paul Fire & Marine Ins. Co. +. ¢ [, T 
Corporation. (Ga.) a Ae sees, 1408 
Tn action on group disability policy, where it was shown that disability arose during life 
of policy, subsequent cancellation of policy was immaterial. Pete v. Metropolitan Life 


Ins. Co. (Ta.) ; ; 1335 
§ 246. RESCISSION BY AGREEMENT OF PARTIES. 


246-—Primarily, employer and insurer are contracting parties in group life policy, and employer 
has right to continue or refuse to continue policy, and refusal to continue policy water 
executed agreement with insurer will not continue any right in holders of certificates issue 
thereunder to hold insurer liable thereon for loss occurring after cancellation of master 
policy. Agent whose authority is limited by terms of group policy held without authority 
to continue policy in force after cancellation thereof unless insurer agrees to such con 
tinuation or there has heen an acceptance of premiums paid to keep policy in force 
Holder of certificate issued under group life policy containing provision for payment of 
disability benefits held not entitled to recover disability benefits under policy after 
cancellation of master policy, notwithstanding acceptance of payments by employer. where 
emplover did not act as agent for insurer in acceptance of premiums. Lancaster v - 
Travelers’ Ins. Co. (Ga.) 11! 


IX. Avoidance of Policy for Misreprese=tation, Fraud or Breach of War- 


ranty or Condition. 
‘&4) GROUNDS IN GENERAL. 


§ 252. REPRESENTATIONS. 
§ 253 — IN GENERAL. 


253—"Representation” is not, strictly speaking, part of contract of insurance, or of essence 
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of it, but rather something collateral or preliminary, and in nature of inducement to it. 
Schroeder v. Metropolitan Life Ins. Co. (Mont.) : ‘ 

§ 257. CONCEALMENT. 

§ 258. IN GENERAL. 

258—Generally, in absence of fraud, failure of insured to disclose a fact with reference to 
which no questions are asked is not such a concealment as will avoid a policy. Gas 
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Corporation v. American Central Ins. Co. (Calif.) : "1402 


§ 263. WARRANTIES. 

§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—Misrepresentation renders policy void on ground of fraud while noncompliance with 
warranty operates as express breach of insurance contract. Sehecoter v. Metropolitan 
Life Ins. Co. (Mont.) . 

§ 266. ——- WARRANTIES AS PART OF CONTRACT. 

266—Warranty must be part and parcel of insurance contract, made so by express agreement 
of parties on face of policy. Schroeder v. Metropolitan Life Ins. Co. (Mont.) 

§ 267. ——- FULFILLMENT OF BREACH. 

267—‘“‘Warranty” in policy is in nature of condition precedent and must be strictly complied 
with or literally fulfilled, though not actually material to risk, to entitle insured to 
recover on policy. Schroeder v. Metropolitan Life Ins. Co. (Mont.) ; 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 281. AMOUNT OR VALUE. 

281—False statement by insured inserted in policy as to cost to insured of insured automobile 
held to invalidate automobile fire and theft policy providing that insured warranted truth 
of statements contained therein, and that policy — be void if statements were untrue. 
Weinroth v. New Jersey Mfrs. Ass’n Fire Ins. Co. . ye . 

§ 282. TITLE OR INTEREST OF INSURED. 

(13). Vendor and purchaser of personal property. 

282(13)—Warranty that conditional buyer of truck made down payment of specific sum con- 
tained in theft policy covering truck, and insuring conditional buyer and conditional 
seller’s assignee, held not breached because of fact payment consisted of secondhand 
truck at valuation fixed by parties to the sale, since acceptance of used truck as part 
payment for new one was common practice, and insurer had duty, if it desired to know 
whether specified amount was paid in mon : to make specific inquiry. C. I. T. Cor- 
poration v. American Central Ins. Co. (Calif. 1 

§ 288. OTHER INSURANCE. 

(1). In general. 

288(1)—To constitute “other insurance,” within provision of policy which makes such addi- 

tional insurance a bar to its own validity, insurance must be upon same subject matter 


248 


1248 


402 


and interest. Cova v. Bankers & Shippers Ins. Co. of New York. (Mo.) 1434 


288(1)—Insurer held not relieved of liability under fire policy on ground that insured at time 
of application falsely represented that there was no other insurance on property, where 
other policy contained standard mortgagee clause and lapsed as to insured, according 
to its terms, for failure to pay assessment, notwithstanding mortgagee paid assessment upon 
demand, since such other policy was void as to insured and was not revived by mortgagee’s 
payment, even if insured reimbursed mortgagee. Willits v. Camden Fire Ins. Ass’n. 


(Pa.) 1382 


(C) MATTERS RELATING TO PERSON INSURED. 
§ 291. HRALTE AND PHYSICAL CONDITION. 
. Good or sound health. 

291(5) Lagoa health” as used in condition of life policy was term used to assert that 
applicant was free from any physical affliction of serious nature tending to undermine 
constitution of subject, and did not apply to temporary indispositions. Stipulation in life 
policy wherein it was agreed that, if insured was not in sound health on date of policy, 
insurer might declare policy void, was “warranty” or “condition precedent” which must 
he strictly complied with or literally fulfilled to entitle beneficiary to recover on policy. 


Schroeder v. Metropolitan Life Ins. Co. (Mont.) 1248 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 


or Condition Subsequent. 

(A) GROUNDS IN GENERAL. 

§ 306. CONDITIONS SUBSEQUENT 

. = EFFECT OF BREACH. 

3099—-Temporary noncompliance with terms of fire policy ae not work a forfeiture. Shelton 
v. Great American Ins. Co. of New York. (Mo 

§ 310. NOTICE AND PROCEEDINGS TO GIVE. EFFECT TO FORFEITURE. 

(2). Nonpayment of premiums or assessments. 

310(2)—U'nder life policy providing for 31-day grace period and that policy would be void 
in event of default in payment of premiums, where timely notice of intent to forfeit 
was served on insured and valid subsequent agreement was entered into extending date of 
payment, parties were bound by subsequent agreement making further notice unnecessary, 
and policy lapsed when premium was not paid prior to expiration of extension agreement, 
although insurer gave no additional notice of intent to forfeit. Hildyard v. Mutual 
Life Ins. Co. of Nef York. (Kan.) 

§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 

(1). In general. 

311(1)—Where automobile liability policy included coverage required by “Financial Respon- 
sibility Act.”’ but limited such coverage to limit stated in act, insurer was not absolutely 
liahle to insured’s guest injured while riding in insured’s automobile, where it was not 
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shown that insured had had a pre vious accident causing damage of over $100, but insurer 

was entitled to rely on breach of ‘‘co- operation clause’ in policy as a defense. Rasinski 

et al. v. Metropolitan Casualty Ins. Co. of New York. (N. J.) ; 3 1461 
(3). Mortgagees and their assignees. 

311(3)—Mortgagee’s assignee, suing on fire insurance policy covering dwelling on mortgaged 
lot, held not incumbered by obligations mentioned in main body of policy, provisions of 
which as to change of interest, title, or possession were immaterial in such action; only 
question being whether plaintiff had title at time of fire under mortgage clause. Massaro 
v. National Fire Ins. Co. of Hartford, Conn. (N. Y.) ; 1369 

§ 327. REMOVAL OF GOODS. ' 

327—Where theft policy covering truck and insuring conditional buyer and conditional seller’s 
assignee contained warranty that truck was usually kept in certain garage, and that 
truck would be used by buyer in trucking business, change of location of truck to open 
lot, upon repossession of truck, held to render policy void, since such change was 
material to risk. C. I. T. Corporation v. American Central Ins. Co. (Calif.) 1402 

§ 328. CHANGE OF TITLE OR INTEREST. 

(2). What constitutes change of title or interest in general. 

328(2)— Where theft policy covering truck and insuring conditional buyer and assignee of 
conditional seller provided it would become void upon breach of warranty of title of 
insured, repossession of truck held to render policy void because of breach of warranty 
of title, since aren of conditional buyer terminated and interest of assignee was 
increased. C. I. Corporation v. American Central Ins. Co. (Calif.) 

§ 336. ADDITIONAL INSURANCE. 

(1). In general. 

336(1)—Where there was no other insurance on automobile within policy prohibiting other 
insurance except with insurer’s premission indosed upon the policy, the fact that another 
company had made a payment to insured in order to buy its peace did not affect 
insured’s right to recover on the policy. Celina Mut. Casualty Co. v. Baldridge. (Ind.).1421 

(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 

(1). In general. 

349(1)—Where insured disappeared and was not heard from for seven years, and where no 
premiums were paid after his disappearance, suit on life policy would have been barred 
for such nonpayment in absence of proof insured died at date of disappearance. 
Commonwealth Life Ins. Co. v. Caudill’s Adm’r. (Ky.) 1211 

349(1)——Provision in rider of life policy that nonpayment of installment when due, or within 
period of grace thereafter, automatically voids policy, held valid. Knight v. Pilot Life 
Ins. Co. (N. C. 

349(1)—-Insurer may stipulate ‘for prompt payment of premium due and provide a forfeiture 
by way of penalty to ensure such stipulation, and where policy stipulates for forfeiture 
of policy in event of failure of insured to pay annual premium on designated date, 
time is of the essence. Southwestern Life Ins, Co. v. Powers. (Tex.) 

(2). Premiums payable in installments. 

349(2)—-Fire and tornado policy, providing insurer would not be liable for loss occurring to 
property described therein while any note or obligation or part thereof given for premiums 
was due and unpaid, held to have lapsed for failure to pay installment due May 1, 1934, 
where loss occurred June 12, 1934, and installment was mailed to insurer June 13, 1934. 
Franklin Fire Ins. Co. v. Clark. (Tex.) : , 1392 

(3). Nonpayment of note given for premium. 

349(3)- -Premium notes extending time for payment of premiums and providing for forfeiture 
of policy in case of default held valid, notwithstanding note did not expressly constitute 
an indebtedness on the policy. Southwestern Life Ins. Co. v. Powers. (Tex.) 12 

§ 356. EXTENSION OF TIME FOR PAYMENT. 

§ 358. ——- BY AGENT OR BROKER. 

358—General agents of life insurer were authorized to extend credit to insured on behalf of 
insurer by accepting check for premium which was postdated beyond grace period. John 
Hancock Mut. Life Ins. Co. v. Mann. (U. S.) 1174 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 

§ 360. — IN GENERAL. 

(4). Payment by check, draft or order. 

360(4)—-Giving of check for premium which was postdated beyond grace period held pay- 
ment of premium, which prevented lapse a life policy and rendered insurer liable though 
ingured died after check was dishonored. John Hancock Mut. Life Ins. Co. v. Mann. 1174 
(U. S. : Ruralis / 


§ 362. EXCUSES FOR NONPAYMENT 

362—Assignee held not entitled to recover on life policy on ground that failure of insurer 
to change beneficiary and to return release executed by original assignee amounted to 
an anticipatory breach which would excuse nonpayment of premium thereafter due and 
permit assignee to cancel release and recover face value of policy, where application 
for change was required to be properly made and, if it were so made, change would 
effective without action of insurer, there was no showing of demand for return of release, 
and cash value with dividends actually declared was insufficient to have extended policy 
So as to cover insured at date of his death. Chevlen v. Morrison et al. (TIl.) 1 

362—Assignee held not entitled to recover on life policy on ground that failure of insurer 
to change beneficiary and to return release executed by original assignee amounted to an 
anticipatory breach which would excuse nonpayment of premium thereafter due and 
permit assignee to cancel release and recover face value of policy, where appmention 
for change was required to be properly made and, if it were so made, change would be 
effective without action of insurer. there was no showing of demand for return of 
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release, and cash value with dividends actually declared was insufficient to have extended 
policy so as to cover insured at date of his death. Blum v. Provident Mut. Life Ins. 
Co. of Philadelphia. (IIl.) ; ; 
363. RIGHTS OF INSURED AFTER DEFAULT. 
365. - REINSTATEMENT. 

(2). Condition of reinstatement. 
(2)—Provision of policy requiring that insured be in “good health” on date of issuance 
or reinstatement requires’ that insured must have no grave, important, or serious disease 
and be free from any ailment that seriously affects general soundness or healthfulness of 
system, but mere temporary indisposition which does not tend to weaken or undermine 
constitution does not render policy void. Under life policy which was issued without 
medical examination containing provision that insurer assumed no obligation under 
original policy or after reinstatement thereof unless insured was in sound health, insurer 
held entitled to avoid liability on proof that on date of reinstatement insured was 
seriously afflicted with fatal disease which continued uninterruptedly and in due course 
caused death of insured, without proof that insured knew he was seriously afflicted with 
such disease on date of reinstatement. In action on life policy providing for reinstate- 
ment after lapse for nonpayment of premium provided that insured was in good health 
on date thereof, instruction requiring insurer to prove that insured knew he was seriously 
afflicted with fatal disease on date of reinstatement of policy as well as fact insured was 
afflicted with such disease held reversible error. Home State Life Ins. Co. v. Jennings. 
(Okla.) ; 
2)—-Answer made by an insured seeking reinstatement of life policy which is known 
by insured to be false when made is presumptively fraudulent. False representation by 
insured made in application for reinstatement of life policy involving failure to disclose 
malignant tumor and recent operation to remove it held to render policy unenforceable, 
since constituting representation which was material to risk. Life policy provision that 
policy should be incontestable after two years from date held not to render policy 
incontestable after reinstatement after lapse for nonpayment of premiums, insurer having 
two years from date of reinstatement within which to investigate condition of insured. 
Kanatas v. Home Life Ins. Co. of America. (Pa.) 


367. ———- INSURANCE FOR LIMITED TERM OR AMOUNT. 
(2). Amount available to purchase extended insurance. 

(2)—Unearned premiums on life policy held not required upon lapse of policy to be 
credited upon loan against policy which would leave balance that would extend insurance 
until after insured’s death, in absence of provision in policy authorizing insurer to 
appropriate unearned premiums. Kanatas v. Home Tife Ins. Co. of America. (Pa.) 
(2)—Provision of life policy for cash loan to insured on security of policy held to affect 
only loans negotiated by mutual agreement, and hence insurer’s “policy loans’? for pay- 
ment of premium could not be treated as having been made under such provision so as 
to leave automatic premium loans available for further extension of policy, in absence 
of affirmative showing of specific agreement therefor, where premium loans and cash loans 
might, under policy, be called “policy loans’? with equal propriety. Under provision of 
life policy that automatic premium loan should constitute first lien against policy, 
subsequent written assignment of policy to secure automatic premium loan held not 
required in order that amount thereof could be charged against loan value of policy, 


or affect its availability as basis for extended term insurance. Great Southern Life Ins. 
Co. v. Dorough. (Tex.) 


370 — ACTIONS. 

In action on life policy, court held not authorized to disregard and enter judgment 
contrary to uncontradicted and unimpeached evidence of manager of insurer’s premium 
department that policy had lapsed on designated date for nonpayment of premium after 
application of automatic premium loans to extend policy, which testimony was corroborated 
by record evidence. Insurer’s action, in construing policy most favorably to continuarice 
of policy in force by allowing automatic premium loan out of cash surrender value which 
policy had after application of loan, held not to support inference that loans were made 
under cash loan provision so as to keep available automatic premium loan as against 


uncontradicted contrary evidence of insurer. Great Southern Life Ins. Co. v. Dorough. 
(Tex.) 


—Reneficiary, seeking to recover on lapsed life policy which insurer refused to reinstate, 
must show that insurer acted arbitrarily and capriciously, or in bad faith, that formal 
requisites were met, and that statements made by insured representing himself to be in 
good health were in fact true. In action on life policy on ground that insurer waived 
Prompt payment of premium and that insurer wrongfully refused to reinstate policy, 
evidence held insufficient to take to jury issue of reinstatement. where insurer declined 
reinstatement on ground that risk had been declined by insurer’s ‘medical board,” insured 
did not compel reinstatement, and beneficiary produced no evidence to show that insured 
was in insurable condition when he sought reinstatement. Sullivan v. Beneficial Life 
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- Estowpel, Waiver or Agreements Affecting Right to Avoid or 


Forfeit Policy 
371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAITVER. 
Beneficiary of life policy held not precluded from relying on waiver of prompt payment 
of premium on ground that by presenting to insurer application for reinstatement 
insured admitted that policy had lapsed, since to so hold would require insured to 
ahandon his right under waiver or abandon his right to reinstatement. Sullivan v. 


Beneficial Life Ins. Co. (Utah) 1316 
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371—Provisions of life policy that premium payment shall not maintain policy in force 
beyond date when next premium is payable, that no alteration or waiver shall be 386 
valid unless made in writing and signed by officer, that only executive officer has power 
to make or modify any contract or to extend time for paying premium, and that premium 
payment made aiter period of grace is subject to evidence of good health satisfactory 


to insurer, could be waived by insurer, since such provisions were for insurer’s benefit. § 
Sullivan v. Beneficial Life Ins. Co. (Utah) Kaa S oasis : ‘ 1316 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 388 


372—Insurer’s acceptance of premiums on life policy, providing for disability benefits, after 
knowledge of facts sufficient to put it on inquiry as to breach of condition that policy 
should be delivered to insured in good health, held to confirm policy as written and not 
to widen coverage of policy so as to entitle insured to disability benefits for disease 
originating prior to date of policy, contrary to provisions of policy. Bankers Life Co. 
of Des Moines, Iowa v. Sone et al. (U. ¢) Bie: adalat ; 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 376. —— EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Foreign insurer’s cashier in charge of branch office with power to collect and receipt 
for premiums and deposit them in local bank and to issue short form application for 388 
reinstatement of lapsed policies held empowered to exercise authority of executive 
officer within life policy and time extension agreement forbidding waiver except by such 
officer, and hence insurer was bound by cashier’s conduct in accepting check in payment 
of overdue extension fees. Gibralter Colorado Life Co. v. Taylor et al. (Tex.) 1292 
376(1)—Provision that only certain officers and agents shall have power to waive conditions 
a of guthority, from effecting parol waiver. Home Ins. Co. of New York v. Roberts 
et al. ex. asi hala WAT aetna ese cea co kanes ora mre aearh We 6° a ; -e 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(2). What constitutes knowledge or notice in general. 
377(2)—Insurer’s issuance of life policy, containing provision for disability benefits, on 
application stating that insured was in good health, had never had syphilis, and that 
blood test was negative, with knowledge that sight of one of insured’s eyes was failing, 
held not waiver of condition of policy that no liability should be incurred until policy 
was delivered to insured in good health, so as to preclude avoidance of policy because 
insured was afflicted with syphilis at time of delivery of policy. Bankers Life Co. of 
Des Moines, Towa v. Sone et al. (U. S.) 1171 
(3). Facts putting insurer on inquiry. 
377(3)—Insurer’s receipt of premium on life policy, containing provision for disability benefits 
without investigation, after knowledge that insured’s mental health had failed in addition 
to disability of eye known to insurer at time of issuance of policy, and that condition § 
of insured might be due to paresis, held waiver of condition of policy that no liability 
should be incurred until policy was delivered to insured in good health, precluding 
avoidance of policy because insured was afflicted with syphilis at time of delivery 39 
thereof. Bankers Life Co. of Des Moines, Iowa v. Sone et al. (U. S.) 1171 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Only where insurer has no knowledge of falsity of answer in application and is 
willfully deceived by applicant can defense of misrepresentation be availed of, and only 
then if application be in writing. Where insurer’s agent knew or should have known 
that insured was an habitual drunkard and drug addict before issuance of industrial 


1171 388 


life policy, right of insurer to claim policy was void on ground that insurer did not 39 

make true and full answers in application as to health, habits, and occupation held waived 

in view of statute. Succession of Dekan v. Life Ins. Co. of Virginia. (La.) 1227 
378(1)—Knowledge of insurer’s agent, who was authorized to countersign and issue policies, 

of existence of other insurance on property at time of application for fire policy, estopped 3 

insurer from setting up existence of other insurance as ground of invalidity in defense 

to action on policy. Willits v. Camden Fire Ins. Ass’n. (Pa.) 1382 


§ 379. INSERTION OF FALSE ANSWERS ON APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—-Where insurance agent was acting within her authority in preparing application for 
automobile collision insurance, her insertion of false answers without applicant’s 
knowledge or fault did not prevent recovery. Celina Mut. Casualty Co. v. Boldridge. : 
(Ind.) ; petra srr eies 1421 
(4). Life and accident insurance. 
379(4)-—Life policy issued pursuant to applications by gassed war veteran, who told insurer's 
agent that he had drawn disability allowance from United States government and had 
been treated for high blood pressure, held void. where agent in applicant’s presence 
answered questions as to prior disability compensation, treatment, and disease in negative, 
and applicant in agent’s presence and at his request signed application without reading 
or requesting agent to read it, notwithstanding representations were not fraudulent, 
since representations were “material.” Knowledge of insurer’s agent that representations, 
made in written application for life policy signed by applicant, were false, could not be 
imputed to insurer, since insurer had right to rely upon statements and representations 
contained in application. Inman v. Sovereign Camp. W. O. W. (N. C.) 1259 


§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 


§ 383. — ORAL WAITVER. 

383—Provision that no condition or stipulation shall be waived except by writtén indorse- 
ment to policy is ineffectual to prevent parol waiver by authorized agent acting within 
scope of authority. Home Ins. Co. of New York v. Roberts et al. (Tex.) 1 
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§ 386. WAIVER OF PROVISIONS OF POLICY AS TO MODE OF WAIVER. 
386—Provision in life policy and in agreement extending time for payment of premium, 
declaring that only executive officer could waive terms of contracts, held for sole benefit 
of insurer and could be a either expressly or impliediy. Gibralter Colorado a 
Co. v. Taylor et al. x.) 
§ 388. IMPLIED WAIVER IN GENERAL. 
(2). Statements of officers and agents. 
388(2)—In action on fire policy by insured’s grantee, where loss occurred after execution 
of deed but before insured surrendered possession, provision making policy void on change 
of title held waived by local recording agent who told grantee transfer of policy was 
unnecessary until insured surrender possession, and that grantee would be poenaen 
until such time. Home Ins. Co. of New York v. Roberts et al. (Tex.) 
(4). Custom and course of dealings as to payment of premiums. 
388(4)—Insurer which customarily permits particular practice with respect to payment of 
premiums may not avoid policy on ground that_premium payment conforming to such 
practice was not properly made. Grand Lodge Colored Knights of Fythies of some Vv. 
Carter et al. (Tex.) 7 
(5). Guaranty and indemnity insurance. 
388(5)—Whether insurer, on policy indemnifying subcontractor against claims for injuries 
sustained by others than subcontractor’s employees, by defending action against sub- 
contractor prejudiced or benefited the subcontractor, was immaterial as respects whether 
insurer waived provision excluding liability for claims based on accidents occurring in 
certain places. Insurer, which defended subcontractor in suit on policy indemnifying 
subcontractor against claims for injuries sustained by other than  subcontractor’s 
employees, held charged with knowledge that accident on which suit was based occurred 
in a place within the exclusion clause of policy, as regards question whether insurer 
by continuing the defense waived the exclusion clause. Insurer on subcontractor’s policy 
indemnifying against claims for injuries sustained by persons other than subcontractor’s 
employees which continued defense of subcontractor unconditionally and without obtaining 
nonwaiver agreement after knowledge that accident occurred in a place within the exclusion 
clause of policy held precluded from setting up defense that accident was not covered 
in action against insurer after judgment was recovered against the subcontractor who 
became insolvent notwithstanding disclaimer after verdict in suit against subcontractor. 
Insurer on policy indemnifying subcontractor against loss from claims for injuries sus- 
tained by others than subcontractor’s employees could not complain of its own conduct 
extending the limitation of its original undertaking to include accidents suffered by a 
person within an elevator or ae device. O’Dowd v. United States Fidelity & 
Guaranty Co. (N. J.) 


§ 392, DEA (ACCEPTANCE, OR RENTENTION OF PREMIU MS OR ASSESS- 
In general. 


(1). 
392(1)—Life insurer accepting within grace period postdated check for neuen held 


estopped to deny that payment was made, where insured could have made payment with 
cash on hand plus amount he could have borrowed on policy. Life insurer accepting 
within grace period postdated check for premium would not be estopped to deny that 
payment was made, where insured subsequently committed suicide, on theory that insured 
might have terminated his life within grace period and credit represented by postdated 
check not been extended, when date when insured finally determined to end life was 
unknown. John Hancock Mut. Life Ins. Co. v. Mann. (U. S.) 

392(1)—-Actual payment of past-due premium and receipt thereof by insurer without con- 
ditions attached constitute recognition of insurance contract as being in force. Sullivan v. 
Beneficial Life Ins. Co. (Utah) 

(8). Demand and acceptance after injury or death of person insured. 

392(8)—Where_ foreign insurer, in consideration of monthly payments, extended time for 
payment of premium on life policy, and insurer’s local cashier, knowing of insured’s 
death, received check bearing notation that it was for certain monthly payments and 
deposited check in bank, insurer held to have waived forfeiture, if any, and was estopped 
to urge forfeiture for delinquency in payments; cashier’s conduct being tantamount 
to acceptance of check in payment, even though cashier wrote letter to insured inclosing 
short form application for reinstatement and saying that proceeds of check were being 
held in trust. Gilbralter Colorado Life Co. v. Taylor et al. (Tex.) 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Term “incontestable” in life policy means indisputable, and amounts to agreement 
by insurer that no objection shall be taken to defeat policy on death of insured. Pro- 
vision in life policy supplemental agreement for total disability benefits, that supplemental 
agreement should be deemed to include policy provision relating to incontestability, 
except as to any provisions relating to disability benefits, held to mean that sup lemental 
agreement was incontestable except as to provisions relating to disability Lanai which 
furnished grounds for defense. Bin for reformation of life policy supplemental agree- 
ment for total disability benefits which was incontestable except as to provisions relating 
to disability benefits which furnished grounds for defense would be dismissed, where 
bill did not base its prayer on 7 rovision relating to disability benefits. Penn Mut. 
Life Ins. Co. v. Kelley et al. (N RS 


XII. Risks and Causes of Same. 
(B) INSURANCE OF PROPERTY AND TITLES. 
i 424. ACCIDENT. 


424—Under policy insuring truck owner against loss or damage directly resulting from 
collision or upset, insured held entitled to recover for loss sustained when truck was 
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caused to turn over, slide upon its side against concrete highway marker, and then strike 
against tree, where truck immediately burst into flames, notwithstanding seller of truck 
had obtained fire policy on truck. Cova v. Bankers & Shippers Ins. Co. of New York. 

(Mo.) ‘ . 

PROXIMATE CAUSE OF LOSS. 

Where peril specifically insured against sets other causes in motion which, in unbroken 
sequence and connection between act and final injury, produce final result for which 
insured seeks to recover under policy, peril insured against will be regarded as proximate 
cause of entire loss, so as to render insurer liable for entire loss within limits of policy. 
Cova v. Bankers & Shippers Ins. Co. of New York. (Mo.) 1434 

({CAKANTY AND INDEMNITY INSURANCE, 


LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

Term “insured”’ in rider attached to automobile liability policy providing that policy 
was for benefit of insured only, and applied only as to accidents occurring in insured’s 
business involving automobiles not owned, leased, or hired by insured, held not to 
cover employee owners of automobiles used in employer’s business because omnibus 
provision of original policy extending benefits of policy to persons operating insured’s 
automobile, with insured’s consent, distinguished between ‘‘named assured” and “insured.” 
Inclusion of name in list of insured’s employees whose automobiles were scheduled in 
nonownership indemnity rider attached to automobile liability policy held merely to 
designate employees for use of whose automobiles insured might incur liability to public 
and demand protection under policy, and did not entitle such an employee to protection 
against personal liability under judgment against him individually. Employee negligently 
injuring another person in automobile collision while driving his own automobile in 
employer's business was joint tort-feasor with employer, and as such after satisfying 
injured person’s judgment, had no right of action against employer on liability policy 
issued to employer. Webster v. Inland Supply Co. et al. IIL.) 1408 
Generally, policy, such as indemnity policy, cannot be extended to cover liability of one 
who is not a party thereto. Lincoln Park Arms Bldg. Corporation, for Use of 
Schroeder v. United States Fidelity & Guaranty Co cL.) 1464 
Where subsidiary laundry sent motor-truck to parent laundry for installation of new 
motor at parent laundry’s garage, subsidiary laundry’s automobile liability insurer held 
not liable under omnibus clause for injury to child struck by truck being used by 
employee of parent laundry in hauling trash from garage to dumping ground, since at 
time of accident truck was being operated without knowledge or consent of owner. 
Stephenson vy. List Laundry & Dry Cleaners, Inc. et al. (La.) 1428 


1434 


Under Massachusetts law, Massachusetts automobile liability policy excepting from 
foreign coverage use of automobile for rental or livery purposes or carrying of passengers 
for consideration held not to cover insured at time of accident in New Hampshire, under 
evidence that insured drove back and forth between Massachusetts residence and place 
of employment in New Hampshire transporting fellow workmen who were under con 
tractual liability to share operating expense. Under Massachusetts law, in construing 
automobile liability policy excepting use of automobile for rental or livery purposes or 
carrying of passengers for consideration, fact that insured and other occupants of auto- 
mobile share operating expense held not alone test of contractual liability on part of 
occupants, and occupant may be a “guest’’ even though he makes some contribution to 
expense of travel Insured, who drove an automobile back and forth between Massachu 
setts residence and place of employment in New Hampshire and transported fellow work 
men who had contracted to share operating expense, held not engaged in “‘common enter 
prise” with such workmen under laws of either Massachusetts or New Hampshire, as 
regards coverage of liability policy. Respecting question whether Massachusetts auto 
mobile liability policy covered insured, who, at time of accident in New Hampshire, was 
transporting fellow workmen under contract to share operating expense, Massachusetts 
law held not to recognize any class of cases consisting of expense sharing and common 
enterprises between and distinct from those of gratuitious travel and those of carrying 
passengers for profit or hire. Maryland Casualty Co. v. Martin et al (N. H.) 


Insured chauffeur who was involved in automobile collision while driving his friends 
to their home after having been instructed by insured to find parking place and return 
in an hour held to have been operating automobile with insured’s permission at time of 
collision within automobile liability policy, so as to justify recovery from insured by 
parties injured after judgment was obtained by them against chauffeur and execution — 
returned unsatisfied. Rikowski et al. v. Fidelity & Casualty Co. of New York. (N. T.) 1458 
Subcontractor’s employee held entitled to benefits of liability of insurer on policy as 
extended of another subcontractor which indemnified such subcontractor against claims 
for injuries sustained by “any person or persons” other than subcontractor’s employees. 
where employee was injured through negligence of insured subcontractor’s employee and 
- subcontractor became insolvent. O’Dowd yv. United States Fidelity & Guaranty Co. avg 
(N. J.) / 


Under indemnity insurance policy, indemnifying linoleum seller against loss imposed 
by law for injuries to third persons durine prosecution of seller's work, insurer held 
liable to indemnify seller for judgment paid third person for iniuries received wher 
struck by linoleum in aisle of buyer’s market while linoleum was being transferred by sel 
er’s employees from truck to stand of buyer Small hand truck on which linoleum was 
heine transferred by seller’s emplovees from automobile truck to stand in buyers market 
held not “draught vehicle.” within provision of indemnity policy excluding from coverage 
accidents caused by “fautomohile vehicle or anv draucht or driving animal o- vehiel 

such »rovision exeludine automobiles and vehicles drawn bv horse, or other driving 


=9 
animal Tackson Floor Covering. Inc. v. Marvland Casualty Co. of Baltimore (N. J.) 1472 
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(E) ACCIDENT AND HEALTH INSURANCE. 


§ 464. INTENTIONAL INJURIES. 

464—Doctrine of associated words was not applicable to discover meaning of word “homicide” 
as used in accident policy insuring against loss of life and excluding homicide from 
coverage as against contention that other words and phrases included in same paragraph 
as “homicide’’ related only to circumstances which were brought on by some act of insured 
and such construction should be applied to homicide. Death of insured from gunshot 
wounds resulting from acts intentionally committed by armed men acting feloniously 
held to have resulted from “homicide’’ within noncoverage clause of accident policy 
insuring against loss of life and excluding recovery for loss occasioned by homicide. 
Black v. Massachusetts Accident Co. (R. I.) 1349 


XII. Extent of Loss and Liability of Insurer. 
(B) INSURANCE OF PROPERTY AND TITLES. 
§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS 
OR CHARTER. 
(1). In general. 
495(1)—Policy insuring loss sustained if machinery which insured had option to purchase 
under lease agreement were damaged or destroyed by fire, “‘said loss being the difference 
between the replacement cost * * * and the purchase price,”’ held not to cover damage 
to machinery in amount less than option price. Marshall Spinning Co. v. Travelers 
Fire Ins. Co. (Pa.) 1377 
§ 502. AMOUNT OF DAMAGE TO PROPERTY. 
502—Measure of recovery on fire policy for partial loss is to be determined by reasonable 
cost of restoring any property damaged solely by fire to as good condition as property 
was just before fire. Damages to building so constructed that it had brick wall on three 
sides and wooden wall on fourth, where it abutted log house, caused by fire, heat, smoke, 
and water, and glass broken when log house burned, held “partial loss’? caused solely by 
fire, so as to permit recovery for reasonable cost of restoring damage caused thereby. 
Amount expended for repair of building damaged by fire, or difference in value of 
building before and after fire, held not proper measure of damages for loss sustained 
under fire policy. Under fire policy covering brick building which was so constructed that 
it had brick wall on three sides and wooden wall in part on fourth, where building 
abutted log house, recovery could be had for cost of erecting so much new brick wall as 
would be required to replace old brick wall, if any, which was between the brick and the 
log house and which fell or had to be taken down because of fire when log house burned. 
Under fire policy on brick building so constructed that it had brick walls on three sides 
but only wooden wall in part on fourth where it abutted log house, recovery could 
not be had for cost of entire new brick wall erected on fourth side after log house was 
burned, since new wall was not caused by fire, but resulted from way house was built. 
Under fire policy covering brick building so constructed that it had brick walls on three 
sides but only wooden wall in part on fourth, where it abutted log house, recovery could 
be had for damage to studding or laths and plaster attached to fourth side, and for 
reasonable cost of labor or material necessary to restore closets on such side which were 
damaged when log house burned. Great American Ins. Co. v. Crume. (Ky.) 1358 
§ 504. EFFECT OF OTHER INSURANCE. 
504—Under policy insuring truck owner against loss or damage directly resulting from 
collision or upset, insured held entitled to recover for loss sustained when truck was 
caused to turn over, slide upon its side against concrete highway marker, and then 
strike against tree, where truck immedately burst into flames, notwithstanding seller of 
truck had obtained fire policy on truck. Cova v. Bankers & Shippers Ins. Co. of New 
York. (Mo.) eos 
§ 514. DAMAGES INCURRED OR PAID. 
514—Generally, indemnity policy containing ‘‘no action” clause provides only for reimburse 
ment of money actually paid by insured to satisfy judgment against him_for liability 
within policy. Lincoln Park Arms Bldg. Corporation, for Use of Schroeder v. 
United States Fidelity & Guaranty Co. (TII.) 1464 
Action cannot be brought and recovery had on indemnity policy until liability is dis- 
charged, whereas cause of action upon policy to pay legal liability is complete when 
liability attaches. Provision of indemnity policy, that no action should lie against insurer 
or insured to recover for loss unless brought by insured for money actually paid in 
satisfaction of final adiustment after trial, held not invalid as against public policy. 
Iroquois Underwriters, Inc. et al. v. State ex rel. Morgan. (Ind.) 1417 
§ 514 DEFENSE OF ACTIONS. 
51414--Where partners, having commenced erection of hotel, procured indemnity policy cover- 
ing liability to injured workmen and later organized corporation which succeeded to 
partners’ interest in premises and which paid balance of premium based on construction 
cost determined by audit of corporation’s records by insurer, which assumed defense 
of wrongful death action by workman’s widow in which corporation was originally 
inadvertently named as “I,. P. A. Hotel” instead of “I. P. A. Building Corporation,” 
against which judgment was rendered from which insurer failed to perfect appeal, and 
insurer thereafter abandoned defense without notifying corporation, insurer held estopped 
to assert that policy did not cover corporation’s liability in action by widow; prejudice 
to corporation by insurer’s assumption of defense being conclusively presumed. Agree- 
ment in policy, such as indemnity policy, to defend action against insured, does not 
necessarily obligate insurer to prosecute appeal. Conduct of insurer, such as indemnity 
insurer, may be such as to make insurer liable for expense of appeal that insured 
was compelled to prosecute on insurer’s refusal to do so. Where insurer assumed defense 
of wrongful death action against corporation which had succeeded to interest of partner- 


21 


1434 


514 





The Insurance Law Journal, Vol. 88 


ship protected by indemnity policy, and insurer, without notice to corporation of judgment 
against it, was allowed an appeal, insurer, by failing to perfect appeal or by abandoning 
defense without notifying corporation, held to have breached provision of policy requiring 
insurer to defend action, and hence corporation was released from condition imposed by 
“no action” clause and could recover from insurer without first paying judgment. 
Lincoln Park Arms Bldg. Corporation, for Use of Schroeder v. United States Fidelity 
& Guaranty Co. (Ill.) eats hema apa aro te heals ey Ponte 
(D) LIFE INSURANCE, 


§ 515. AMOUNT PAYABLE ON DEATH. 

515—Indorsement on industrial life policy stating that policy was in immediate full benefit 
from date of issuance held to override condition that insurer was liable for only one-half 
of full death benefits where insured died within twelve months from date of issuance, 
so as to entitle beneficiary to recover full death benefit for death of insured who died 


1464 


five months after issuance of policy. Mobley v. Universal Life Ins. Co. (La.) ‘ 1230 


515—If accidental abrasion of shin afforded portal of entry o- which infection entered 
causing blood poisoning and death, insurer held liable for double indemnity awarded 

by life policy for death from bodily injury by external, violent, and accidental means 
leaving visible contusion or would, where policy ee liability for death resulting 
directly or indirectly from poisoning or infection. Thirkill v. Kansas City Life Ins. Co. 

i he : 1 


(Mich.) Sie a fei ie th 2. 

§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—lIncrease of lump premium on life policy, providing for benefits for disability by reason 
of injury or disease originating after date of aatiey because of insured’s defective eye 
and increased risk of accident due thereto, held not to extend disability insurance to 
cover unknown cause of eye trouble and disability by reason thereof arising from loss of 
mind rather than loss of eyesight, where cause of disability was syphilis infection with 
which insured was afflicted at time of issuance of policy. Bankers Life Co. of Des 
Moines, Iowa v. Sone et al. (U. S.) areata cs a ee 

516—“Total disability” exists within provision of group life policy for payment of disability 
benefits if insured’s sickness is of such character that ordinary care required or 
authorized him to desist and he did desist from performing labors incident to occupation. 
Expressions ‘any occupation” and “any work” within provision of group life policy 
for payment of disability benefits should be construed to mean ordinary employment of 
particular person insured, or such other employment, if any, approximating the same 
livelihood, as insured might fairly be expect to follow, in view of his station, circum- 
stances, and physical and mental capabilities. Metropolitan Life Ins. Co. v. Manufact- 
urers Nat. Bank. (Ga.) ct bnata a ate hve atm seh word toe : , : 1 

516—Under group life policy providing for payment of permanent and total disability benefits, 
provided that “disability” ‘‘commenced” after expiration of one year, insured held entitled 
to benefits for total disability resulting after expiration of one year from effective date 
of insurance from disability commencing prior thereto, “disability” within policy meanin 
total and permanent disability sued for and “commence” meaning time ion such tota 
and permanent disability occurred. In action for disability benefits under group life 
policy providing for payment of benefits for permanent total disability which commenced 
after expiration of one year, charge that if, total and permanent disability did not occur 
until after insurance had been in effect one year, insured was entitled to recover, held not 
error. Metropolitan Life Ins. Co. v. Evans. (Ga.) 

516—Rights of insured under group policy providing for payment of benefits for total and 
permanent disability held to have accrued after insured became totally and permanently 
disabled before policy lapsed, fixing obligation of insurer to pay according to terms of 
policy. Prudential Ins. Co., of America v. Calloway. (Ga.) ine Com. 

516—Condition in group disability policy requiring “total and permanent disability” from 
performing any work for compensation or profit does not require that insured become 
absolutely helpless, but merely requires such disability as renders him unable to perform 
substantial and material part of his occupation in usual and customary way. In action 
on group policy covering disability from either accident or disease, whether disability 
from arthritis resulting from accidental spraining of back was caused from accident on 
account of sprain aggravating arthritis or whether insured was merely made more 
conscious and sensitive to his condition was immaterial, where it was shown disability 
arose during life of policy. Pete v. Metropolitan Life Ins. Co. (La.) 

516—Insurer which denied all liability under group life policy held to have become liable on 
policy from time of denial of liability, although six months’ waiting period provided by 
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policy had not expired. State ex rel. Metropolitan Life Ins. Co. v. Allen et al., Judges. 9 


(Mo.) 


516—Insured’s performance of minor acts relating to his grocery business under advice of 
vhysicians to bring about restoration of his health held not “performing any_ work. 
“following any occupation,” or “engaging in any business,” within life policy disability 
clause defining “total disability” as disability which wholly prevented insured from 
performing any work or following any occupation, or from engaging in anv business for 
remuneration or profit. Word “wholly,” in life policy disability clause defining “total 
disability” as disabilty which wholly prevented insured from performing any work, did not 
required that insured be absolutely mentally and phvsically helpless before he would he 
entitled to disability benefits. Eisenhauer v. New York Life Ins. Co. (Pa.) 

(FE) ACCTNENT AND HEALTH INSURANCE. 

§ 524. TOTAL DISABILITY. ‘aie 

524—Policy which covers disability which prevents insured from carrving on “his occupation 
is intended to cover insured’s usual occupation at time of disability. Provision in policy 
relating to total disability is not interpreted literally, and complete physical or mental 
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incapacity need not be shown; nor will performance of work of merely trifling character 
bar recovery. Canney v. Massachusetts Bonding & Ins. Co. (N. H.) 1343 


XIV. Notice and Proof of Loss. 
§ 536. NECESSITY OF STATEMENT QR PROOF OF LOSS. 


536—Where life policy provided for payment on receipt of proof of death, furnishing of 
such proof was condition precedent to liabilty, and benefci ciary had no right of action 


against insurer until gondition was performed or its performance was waive Sanderson 
Ss. 


v. Postal Life Ins. Co. of New York. (U. ) 
§ 538. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIV EN OR MADE. 
§38—Insurance agents authorized to procure and deliver policies have no implied authority 
to receive notice or proofs of loss. Peters v. Mutual Life Ins. Co. of New York. (U. S.).1164 
539(1)—Policy requiring proof of loss to be filed before loss thereunder becomes due and 
payable without specifying time within which such proof shall be submitted requires 
proof within reasonable time; reasonable time being ae question for jury. Pruden- 
tial Ins. Co. of America v. Calloway. (Ga.) : 1197 
§ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. . 
539(1)—Proof of death, required to be furnished as condition precedent to liability in 
life policy, must be furnished in reasonable time, as determined by facts in each case, 
having due regard for opportunity for performance unde# existing circumstaces, in 
ibsence of controlling provision in policy or domestic statute of state. Reasonable ‘time 
within which proof of death must be submitted to life insurer is not measured by period 
of — for institution of actions. Sanderson vy. Postal Life Ins. Co. of New York. me 
(U. ) Raed 
539(1)——Insured held not entitled to recover disability benefits of group life policy providing 
that insurer would pay benefits on due proof of loss, where proof of loss was not furnished 
until approximately five years and six months after accrual of disability and termination 
of insurance protection. Connecticut General Life Ins. Co. v. Bowman. (Tex.) 
(6). Excuses for failure or delay. 
5391 ¢ Beneficiary’s ignorance of existence of life policy, unaccompanied by negligence, 
excuses delay in furnishing proof of death which is condition precedent, by terms of policy, 
to insurer’s liability. Sanderson vy. Postal Life Ins. Co. of New York. (U. S.) 1182 
§ 540. SUFFICIENCY OF NOTICE. 
$49—Where accident and health policy and death and dismemberment accident policy con- 
tracted in Massachusetts were executed at same time and by same agent, notice of 
accident giving all particulars required under both policies but referring only to accident 
and health policy held to give notice under death and dismemberment policy, especially 
where insurer, in reply to informal claim under death and dismemberment policy, 
acknowledged notice of accident. Canney v. Massachusetts Bonding & Ins. Co. (N. H.).1343 
§ 543. PROOFS OF DEATH OR INJURY TO INSUR 
543—Sufficiency of due proof furnished by insured claiming disability benefits under life 
policy should be tested in accordance with rules of evidence. Requirement of life policy 
that insured claiming disability benefits furnish “due proof” of total and permanent 
disability requires such a statement of facts, reasonably verified, as, if established, would 
prima facie require payment of claim, and should be ample to enable insurer to consider 
its rights and liabilities. Unverified statements which insured, who claimed disability 
benefits under life policy, furnished to manager of main office, alleged to be in Pennsyl- 
vania, that insured was suffering from heart ailment which caused total and permanent 
disability, held not “due proof’ of disability where insured furnished no doctor’s 
certificate, did not allege that manager had authority to receive proofs, and stated also 
that main office was in New York. Peters v. Mutual Life Ins. Co. of New York. (U. S.).1164 
Submission of affidavit held not compliance with binding terms of industrial life policies 
relating to proofs of claim. Skripko v. Tohn Hancock Mut. Life Ins. Co. (N. Y.) 1255 
Insurer held not liable on industrial life policies where affidavit purporting to be a proof 
of death was only a notice of death and as matter of law did not constitute performance 
of terms of policies in that respect. Shumowat v. Metropolitan Life Ins. Co. (N. Y.)..1256 
—Where policy insured “Marshall Burke” against accidental death resulting from wreck- 
ing of automobile truck, that proofs of death furnished insurer had been of ‘Marshall 
Rurkes” or “Marshall Burke, Jr.,” held not to preclude recovery where identity of 
deceased was established beyond any doubt. Burke v. Washington Nat. Ins. Co. (Pa.). 1347 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. , 
553(1)—False statement as to interest of conditional buyer, made in proof of loss furnished 
and sworn to by conditional seller’s assignee to insurer when insured truck was stolen 
after its repossession, held to render theft policy void under policy provision that any 
false swearing by insured to anything relating to policy would render it void, whether 
before or after loss. C. T. T. Corporation v. American Central Ins. Co. (Calif.) 1402 
553(1)—In suit on fire policy, refusal to instruct that if insured knowingly swore falsely 
to claim and swore loss amounted to $3,500, where in truth it was not to exceed $2,500, 
then verdict must be for insurer, held not error where. under facts, insurer could not 
have been misled. Shelton v. Great American Ins. Co. of New York. (Mo.) 1362 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ .555. —— IN GENERAL. 
$8S—T iability of insurer for disability benefits under certificate issued under group life 
policy held not terminated by failure of insured to claim disability benefits immediately 
after he became totally and permanently disabled. but on waiver of proof of disability. 
tights of insured became irrevocably fixed entitling him thereafter to option to claim 
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disability benefits, or await maturing of death benefits. Johnston et al. v. Travelers’ 
Ins. Co. (Ga.) << : ’ Seek araal . 1194 
§ 558, IMPLIED WAIVER IN GENERAL. 
(4). Failure to furnish blanks. 
558(4)—Where insurer under death and dismemberment policy, in reply to request for form 
for filing proofs of loss, ignored request and denied liability, provisions of policy requir- 
ing formal proof and barring action for 60 days held waived. Canney v. Massachusetts 
Bonding & Ins. Co. (N. H.) 1343 
§ 559. DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Denial of liability by insurer within time fixed for making proof of loss constitutes 
a waiver of provision of policy requiring insured to furnish such proof. Cova vy. Bank- 
ers & Shippers Ins. Co. of New York. (Mo.) 1434 
(2). Life and accident insurance. 
559(2)—Insurer’s refusal to pay insured not predicated on failure of insured to furnish due 
proof of disability or kindred matter waives insurer’s right to insist on compliance with 
provision of «insurance certificate requiring proof of disability. Prudential Ins. Co. of 
America v. Calloway. (Ga.) ; 1197 
559(2)——Where no plea in abatement was interposed, denial of liability on life policy on 
grounds other than failure to furnish proof held waiver of right to demand proof. Com- 
monwealth Life Ins. Co. v. Caudill’s Adm’r. (Ky.) : 1211 
559(2)—-In action on group disability policy, where insurer rejected claim on proof furnished 
on ground insured did not become disabled during life of policy and made no request for 
further proof, insured held entitled to bring action without offering further proof. Dis- 
tinct denial of liability and refusal to pay by insurer on ground other than want or defect 
of preliminary proof waives condition requiring proof. Pete v. Metropolitan Life Ins. 
Co. (La.) ‘ ° ° eee ieee si ° 133 
559(2)—-Where insurer under death and dismemberment policy, in reply to request for form 
for filing proofs of loss, ignored request and denied liability, provisions of policy requiring 
formal proof and barring action for 60 days held waived. Canney v. Massachusetts 
Bonding & Ins. Co. (N. H.) 
559(2)—Insurer, by stating in letter that there was no basis for disability claim because 
insured did not become disabled while still insured under group policy, waived policy 
requirement as to proof of disability. Equitable Life Assur. Soc. of the United States 
v. Robbins. (Okla.) . 
§ 560. FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 
(1). In general. 
560(1)—-Insurer may make independent investigation of its own as to claim for disability 
benefit under life policy, or it may construe mere notice of insured’s disability as due 
proof to which insurer is entitled and so require no other proof from claimant. Lentz 
v. New York Life Ins. Co. (Mo.) 1245 
§ 562. PAYMENT OF LOSS. 
562—Proof of claim for disability benefit under life policy was waived by insurer if it made 
payment for seven months on account thereof. Tentz v. New York Life Ins. Co. (Mo.). 1245 


XV. Adjustment of Loss. 
§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAI, OR ARBITRA 
TION. 
567—-Provisions in fire policies for submission to arbitration to ascertain amount of loss are _ 
binding on parties = policy. Ex parte Birmingham Fire Ins. Co. (Ala.) 1352 
§ 569. AGREEMENT FOR APPR Ais: AL OR ARBITRATION. . 
569—-Each party to fire policy must make fair effort ‘to carry out good faith agreement fot 
submission to arbitration to determine loss under policy. Ex parte Birmingham Fire _ 
Ins. Co. (Ala.) 1352 
XVI. Right to Proceeds. 
§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED 
(1). In general. 
580(1)—Contractor seeking fire policy to protect his interest as mechanic’s lienholder held 
entitled to rely on advice of agent as insurer’s representative and as expert in insurance, 
who told contractor that policy would protect his interest. Falkenberg v. Industrial Fire iM 
Ins. Co. et al. (Ohio) ; 1371 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. / 
581—-Mortgagee of real property held not entitled to retain proceeds of that part of fire 
policy which covered personal prope rty, notwithstanding policy contained standard union 
mortgage clause and was in mortgagee’s possession at time of fire, having been delivered 
to mortgagee ‘‘as security.” Spangler v. Union Nat. Mount Joy Bank. (Pa.) 13 
581—Standard mortgagee clause in fire policy created in favor of mortgagee separate, dis 
tinct, and independent contract of insurance from that between mortgagor and insurer. 
Standard mortgagee clause in fire policy is not an assignment of policy or a simple loss ae 
payable clause. Willits v. Camden Fire Ins. Ass’n. (Pa.) «1382 
§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN 
TATIVES OR ESTATES. 
(2). Policy payable to relative or person equitable entitled. 
583(2)—Where claimant showed policies covering life of deceased to undertaker and _ said 
“Do you think you can bury her with these?” and undertaker agreed to do so and then 
afterwards, through claimant, collected part of proceeds and returned to him small 
balance which remained after payment of funeral bill, claimant held not entitled to bal- 
ance of proceeds of policies under facility of payment clause, since he did not assume 
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liability for funeral bill and did not pay bill. Where insurer acted in good faith in 
making original payment under facility of payment clause of claimant not entitled thereto, 
fact that original oo was made to claimant did not entitle him to balance of pro- 
ceeds of policies. Facility of payment clause in policy does not afford to insurer absolute 
right to exercise its own discretion and judgment in making payment even to those who 
are not included within its terms, but such clause merely gives to insurer protection if, 
in exercise of its discretion and acting on such information as it has before it, it makes 
payment in good faith to person apparently equitably entitled thereto. Hooks v. 
Metropolitan Life Ins. Co. (La.) 3 1220 
§ 586. VESTED INTEREST OF BENEFICIARY. 
586—Where industrial life policy contained facility of payment clause, original beneficiary 
held to have no vested interest in proceeds, and hence could not complain of insurer’s 
waiver of technical requirements of policy relating to change of beneficiary. Louisiana 
Industrial Life Ins. Co. Inc. v. Tillman et al. (La.) : 1217 
$86—Beneficiary and contingent beneficiary of life policy reserving to insured right to revoke 
or change beneficiaries held to have only expectancy and not vested rights in policy. 
Belknap et al. v. Northwestern Mut. Life Ins. Co. et al. (Vt.) 1328 
§ 587. CHANGE OF BENEFICIARY. 
Insurer by filing action, after insured’s death, to ascertain whether proceeds of life 
policies should be paid to original beneficiary or to another party, did not thereby waive 
requirement of policies that change of beneficiary should take effect on receipt by insurer 
of written request therefor, since substantial compliance with such requirement was 
necessary to effect change. tna Life Ins. Co. v. Worpell et al. (Kan.) 
Where industrial life policy contained facility of payment clause, original beneficiary 
held to have no vested interest in proceeds, and hence could not complain of insurer’s 
waiver of technical requirements of policy relating to change of beneficiary. Where 
insured executed and forwarded application form making mother his new beneficiary 
under industrial life policy, but died without executing lost policy affidavit required by 
insurer’s reply, and without paying nominal fee required for changing beneficiary, mother, 
joined with original beneficiary in interpleader proceeding by insurer, held entitled to 
proceeds of policy, especially where it did not appear that original beneficiary was included 
in one of payment clause. Louisiana Industrial Life Ins. Co. Inc. v. Tillman et al. 
(La. Wars etevan 
Poke provision of life policy reserving right in insured to change beneficiaries without 
their consent, expectancy of beneficiaries held subject to defeasance by insured, either by 
technical change of beneficiary, or partially and contingently by assignment on valid con- 
sideration. Belknap et al. v. Northwestern Mut. Life Ins. Co. et al. (Vt.) 
§ INDEMNITY INSURANCE. 
591'4—Policy indemnifying insured against loss from liability imposed by law for damages 
for accidental injuries and death, and providing that no action should lie against insurer 
or insured unless brought by insured for money actually paid in satisfaction of final judg- 
ment after trial, held to create indemnity instead of liability insurance, so as to pre- 
clude recovery on policy by administratrix whose judgment in death action against insol- 
vent insured had not been paid. Insurer held not estopped from denying liability 
under indemnity policy as against administratrix whose judgment against insolvent 
insured in death action was affirmed on appeal, on ground that insurer, in accordance with 
terms of policy, paid expenses of appeal, including attorney’s fees and costs of transcript. 
Insurer which took over insurance association held not estopped from denying liability 
under indemnity policy as against administratrix who had recovered judgment against 
insured in death action, on ground that insurer had agreed to pay all liability and obliga- 
tions of association, where insured was insolvent and administratrix’ judgment had not 
been satisfied, since association did not become liable until insured had paid amount of 
judgment. Troquois Underwriters, Inc., et al. v. State ex rel. Morgan. (Ind.) 1417 
5917 Under Massachusetts law, policy, such as motor vehicle policy, insuring liability for 
casualty is one of indemnity, and, liability having been established, injured person may 
proceed directly against insurer to collect judgment against insured. Maryland Casualty 
Co. v. Martin et al. (N. H.) 1452 
Right to sue insurer on policy indemnifying subcontractor against claims for injuries 
sustained by others than subcontractor’s employees, after judgment against subcontractor 
and return of execution unsatisfied because of subcontractor’s insolvency, is an inde- 
pendent right, and person suing does not do so as an assignee of the subcontractor. 


O'Dowd v. United States Fidelity & Guaranty Co. (N. J.) 1474 
XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Interest on group disability policy benefits would be reckoned from judicial demand and 
not from date of discharge from employment for disability at which time benefits allegedly 
accrued. Pete v. Metropolitan Life Ins. Co. (La.) 1335 
02. DAMAGES FOR REFU SAL OF PAYMENT. 
—$833.33 as attorney’s fee to beneficiary who recovered on a $2,500 life policy held 
excessive by § Acme Life Ins. Co. v. White. (Tex.) 1289 

2—In action on $2,000 life policy, judgment against insurer allowing $500 for services of 
nlaintiff’s attorneys preceding and including trial and $250 additional in event of appeal 
held reasonable. Gibralter Colorado Life Co. v. Taylor et al. (Tex.) 1292 
Merely forwarding proofs of death or filing suit held not sufficient demand to invoke 
application of statutory penalties against insurer in absence of showing that demand 
was made on insurer for payment of policy. Great Southern Life Ins. Co. v. Dorough. 
(Tex.) .1309 
$200 allowed for attorney’s fee to heneficiary for 1 recovery on $356 life policy held exces- 
sive by $100. American Nat. Ins. Co. v. Chavez et ux. (Tex.) 1315 
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603. RELEASE OR DISCHARGE FROM LIABILITY. 


603—-Under Massachusetts law, protection of indemnity, such as that afforded by automobile 

liability policy, extends to insured’s judgment creditors, whose rights may be waived 
or surrendered only by themselves, and hence, as to persons injured, insured’s agreement 
or admission that insurer is not liable is ineffective to determine nonliability. Maryland 


Casualty Co. v. Martin et al. (N. H.) 

605. SUBROGATION OF INSURER. 

600. —— ON PAYMENT OF LOSS IN GENERAL. 
(2). Subrogation to rights of mortgagee. 


606(2)—Fire company cannot claim subrogation to rights of mortgagee’s assignee under policy 


insuring dwelling on mortgaged lot until it pays mortgage. Massaro v. National Fire 
Ins. Co. of Hartford, Conn. (N. Y.) 


(3). Subrogation under marine policies, 


606(3)—-Marine insurance policies, naming steamship owner as insured “for account of whom 


it may concern” providing for payment of loss to such owner “or order,’’ specifically 
covering cargo until such owner’s responsibility therefor ceased, and insuring cargo 
against perils of seas and lakes, held issued primarily for benefit of cargo owners, so as 
to entitle underwriters by subrogation to all of such owners’ rights to recover amounts paid 
by underwriters to steamship owner from latter and owner of another steamer partly to 
blame for collision causing damage to cargo. Cargo insurance underwriters held entitled 
to prosecute their claims against owners of colliding steamers for amounts paid to owner 
of steamer carrying cargo by underwriters in settlement of their liability to cargo owners 
by intervention in suit against latter steamer for damages to other steamer. Court, prop- 
erly finding that collision between steamers was caused by fault of both, did not err 
in decreeing recovery by cargo insurance underwriters of moiety of payments made by 
them to owner of vessel carrying cargo for damages thereto, with provision that any 
balance uncollectible from one of shipowners should be paid by the other. Fact that 
insurance underwriters’ intervening petitions in suit for damages, caused by collision 
between parties’ steamers, sought to recover moiety of payments, made by interveners 
to respondent for owners of respondent’s cargo, from libelant and its steamer only, held 
not to preclude interlocutory decree against respondent therefor, where respondent 
treated such petitions as sufficient basis for relief and stipulated facts for purpose of 


permitting court to determine interveners’ rights. Great Lakes Transit Corporation v. 
Interstate S. S. Co. (U. S.) 


XVIII. Actions on Policies. 


608. NATURE AND FORM OF REMEDY. 


608—Where two or more persons severally claim same debt or thing under different titles 


derived from another person, who does not claim any interest therein, is under no inde- 
pendent liability to either claimant, and does not know to which claimant to make pay- 
ment, such person, who has debt or thing in his hands, may resort to equitable remedy 
of interpleader to discharge his liability. Where proceeds of life policy, payable to 
insured’s assignee or administrator, were claimed by employer of deceased insured’s son 
under unwritten pledge or assignment of which insurer was not notified until after 
insured’s death, and by insured’s administrator, insurer held entitled to file bill of inter- 
pleader to permit court to determine claimants’ respective equities. Prudential Ins. Co. 





1452 


1369 


1395 


of America v. Sheehan, Public Adm’r, et al. (Mo.) i 1235 


612. CONDITIONS PRECEDENT IN GENERAL. 
(2). Notice and proof of loss. 


612(2)—Where life policy provided for payment on receipt of proof of death, furnishing of 


such proof was condition precedent to liability, and beneficiary had no right of action 
against insurer until condition was performed or its performance was waived. Sander- 
son v. Postal Life Ins. Co. of New York. (U. S.) 

(3). Submission to appraisal and arbitration. 


612(3)——-Provision in fire policy for ascertainment of loss by appraisers in event of disagree- 


ment of parties held to make submission to arbitration a condition precedent to action on 
policy. here fire policy makes submission to arbitration to ascertain amount of loss 
condition precedent to action on policy, insured can bring action on policy if appraisal 
fails by reason of fault of insurer and without fault of insured. Where fire policy makes 
submission to arbitration to ascertain amount of loss a condition precedent to action on 
policy, absence of award is bar to action on policy by insured, if appraisers were pre- 


vented from making their award through fault or acts of bad faith of insured. Ex parte 
Birmingham Fire Ins. Co. (Ala.) 


614. DEFENSES. 
615. —— IN GENERAL. 


615—Action on group disability policy by railroad section laborer who suffered sprained back, 


resulting in progressive arthritis, which action was brought approximately three years 
after injury, held not barred by unreasonable delay, where there was no time limit in 
policy for making proof of disability, demand was made one year after discharge from 
railroad employment, insured was ignorant negro, and nature of injury and disease 
made it difficult to determine if disability were total and permanent under policy. 
Pete v. Metropolitan Life Ins. Co. (La.) 


616. ——- SET-OFF AND COUNTERCLAIM. 


616—Insurer on policy indemnifying subcontractor against claims for injuries sustained by 


persons other than subcontractor’s employees held not entitled to set-off amount of judg- 
ment recovered by insurer against subcontractor for payments due on policy in action 
against insurer by third person who sustained loss and recovered judgment against 
subcontractor instituted after execution was returned unsatisfied because of the insolvency 
of the insured. O’Dowd v. United States Fidelity & Guaranty Co. (N. J.) 
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LIMITATIONS BY PROVISIONS OF POLICY. 
—— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(2). Validity of provisions. 

622(2)—Requirement of automobile fire and theft policy that any suit against insurer should 
be brought within 90 days after written disavowal of liability held not in conflict with 
six-year limitation statute and enforceable against insured who failed to institute suit 
within such period. Weinroth v. New Jersey Mfrs. Ass’n Fire Ins. Co. (N. J.) 1456 

(5 Commencement of action. 

622(5)- -Where original petition by mechanic’s lienholder who procured fire policy alleged 
inadvertent ommission of clause specifically protecting lien interest intended to be pro- 
tected, and such petition was filed within 12 months limited by policy, action against 
insurer held timely cae even though original petition did not expressly seek reforma- 
tion of policy as prayed for in amended petition; causes of action in such petitions 
being substantially identical. Falkenberg v. Industrial Fire Ins. Co. et al. (Ohio) 1371 

§ 624. PARTIES. 

(5). Necessary and proper parties. 

624(5)—In action on theft petiey covering truck, brought by assignee of conditional sales 
contract, conditional buyer who was a named insured held ne — Be 
Corporation v. American Central Ins. Co. (Calif.) ; ng 1402 

§ 628. DECLARATION, COMPLAINT OR PETITION. 

§ 629. —— FORM AND REQUISITES IN GENERAL. 

(1). In general. 

629(1)—Petition alleging unexplained absence of insured for seven years and facts tending 
to show insured died “‘by accidental means’’ on date of disappearance held to state cause 
of action on life policy. Commonwealth Life Ins. Co. v. Caudill’s Adm’r. (Ky.) 1211 

§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS. 

(2). Conditions as to notice and proof of loss. 

634(2)—Petition in action on life policy held not demurrable for failure to allege proof of 
death was furnished insurer, under provision for payment “upon due proof of death,” 
since such provision did not imply that giving of proof was condition precedent to 
recovery, or that proof was required within certain time. - Commonwealth — Ins. Co. 

Caudill’s Adm’r. (Ky.) rot 1211 
640. PLEA, ANSWERS. OR AFFIDAVIT OF DEFENSE. 
(2). Avoidance and forfeiture. 
0(2)—In action on life policy, defense that policy was forfeited for nonpayment of pre- 
mium notes held an affirmative defense which could not be considered unless specifically 
pleaded, irrespective of whether policy was forfeited for failure to pay notes or to pay 
premiums for which notes were given. In action on life policy, allegations in petition 
that policy was in full force and effect at least as a policy of extended insurance, and 
that all provisions and conditions of policy had been complied with, held not to relieve 
insurer of necessity of pleading affirmative defense that policy was forfeited for nonpay- 
ment of premium note, since allegations were merely pleader’s conclusions. Southwestern 
Life Ins. Co. v. Powers. (Tex.) i g Stine ahem ohare ae Ata 1299 
§ 643. AMENDED AND SUPPTI EME NTAL PLEADINGS. 
(1). Declaration, complaint or petition. 

643(1)—Although statement in action on policy covering accidental death resulting from 
wrecking of automobile truck improperly stated place of insured’s death and proofs of 
death misspelled insured’s surname, beneficiary held not obliged to amend complaint in 
such particulars and run risk of unjustified affidavit of surprise or motion for continuance. 
Burke vy. Washington Nat. Ins. Co. (Pa.) ; ; 

§ 645. ISSUES, PROOFS AND VARIANCE. 

(3). Evidence admissible under pleadings. 

645(3)—Evidence that claimant had supported insured as member of claimant’s household 
during last months of insured’s life, thereby entitling claimant to proceeds of policies 
under facility of payment clause, could not be considered where pleadings only raised 
question as to claimant’s right to proceeds of policies on ground that he paid funeral 
bill. Hooks v. Metropolitan Life Ins. Co. (La.) ; 

(5). Variance. 

645(5)—In action on policy covering accidental death resulting from wrecking of automobile 

—_ variance between statement averring assured’s death in Philadelphia and proof 
death and evidence showing that death occurred in Maryland held not material where 

Conees had full information as to circumstances of accident and death. Burke v. 

Washington Nat. Ins. Co. (Pa.) 1347 


§ 646. PRESUMPTION AND BURDEN OF PROOF. 
In general. 
646(1)—In action by driver of truck colliding with trailer attached to defendant’s truck court 
properly rendered judgment for defendant’s alleged insurer, which pleaded absence of 
insurance coverage, where plaintiff did not offer policy nor any other evidence to connect 
insurer with other defendants. Daniels v. Louisiana Power & Light Co. et al. (La.) 1430 
646(1)—Where insurer acknowledged insured’s claim as total permanent disability by making 
payment for seven months of disability benefits under life policy, burden was on insurer 
to offer some reasonable theory for refusing to continue payment on claim. Lentz v. 


New York Life Ins. Co. (Mo.) 1245 
(2). Avoidance and forfeiture—Insurance of property. 


Life and accident insurance. 
646(3)—Tn action by beneficiary of life policy where insurer sought to avoid policy on ground 
insured’s age was misstated, insurer had burden to show, not only that age of insured 
was misstated, but that such misstatement was willful. Sawyer v. Liberty Industrial 
Life Ins. Co., Inc. (Ta.) 
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(6). Risk and cause of loss in general, 
646(6)—In action on fire policy, if evidence shows that explosion preceded fire, plaintiff, 
insured, must furnish adequate basis for segregation of recoverable damage by fire from 
that caused by explosion. Donato v. Granite State Fire Ins. Co. et al. (N. Y.) 1370 
(8). Extent of loss and liability of insurer. 
646(8)—Plaintiff seeking double indemnity under life policy had burden of proving that 
injury to shin and abrasion thereof afforded portal through which infection entered caus- 
ing blood poisoning and death, Thirkill v. Kansas City Life Ins. Co. (Mich.) 1233 
§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 
(1). In general. 
648(1)—In suit for disability benefits under life policy, admitting letter on insurer’s stationery 
and addressed to one of insured’s attorneys held reversible error, where letter was not 
identified or authenticated and record did not disclose who wrote it, who received it, or 
who had custody of it, and evidence did not tend to connect letter with specific claim sued 
on. Lentz v. New York Life Ins. Co. (Mo.) 1245 
§ 655. — FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
665(2)—-Fraud in procurement of life policy is provable as defense in an action at law 
upon policy; resort to equity being unnecessary to render that defense available. American 
Life Ins. Co. v. Stewart et al. (U. S.) : ; : 
655(2)—Application for policy which is not referred to in policy is not immaterial under all 
circumstances, particularly if it be found to contain false and material representations. 
Schroeder v. Metropolitan Life Ins. Co. (Mont.) 1248 
(3). Guaranty and indemnity insurance. 
655(3)—In action on automobile liability policy which constituted an Iowa contract, alleged 
fraud in procurement of policy held no defense where there was no true copy of applica- 
tion or representation of the insured upon which policy was issued, attached to and made 
part of policy as required by Iowa statutes. Hartliep Transit Co., for Use of Snow 
et al. v. Central Mut. Ins. Co. of Chicago. (IIl.) 1413 
§ 658. — LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—In action on fire policy covering brick building so constructed that it had brick wall on 
three sides but only wooden wall in part on fourth, where it abutted log house, for 
partial loss sustained when log house burned, evidence regarding cost of new brick wall 
on fourth side, or cost of storm sheeting on such side, held inadmissible, since new wall 
was not made necessary by fire. Great American Ins. Co. v. Crume. (Ky.) 13 
§ 661. — AMOUNT OF LOSS. 
661—In action on death and dismemberment accident policy, evidence relating to condition of 
insured’s arm, bullet wound in which necessitated amputation, and as to amount of money 
insured earned after accident, held admissible as tending to prove extent of disability. 
Canney v. Massachusetts Bonding & Ins. Co. (N. H.) 1343 
§ 662. ———- NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 
662(1)—In action for disability benefits under group insurance certificate, admission of letters 
from attorney for insured’s administrator to insurer and employer giving notice of 
claim for disability, and replies thereto denying liability, held not error. Prudential 
Ins. Co. of America v. Calloway. (Ga.) 1197 
§ 664. — ESTOPPEL OR WATVER. 
664—In action on automobile collision policy, issued after loss, on prior application there was 
no error in admitting check representing retention premium received and deposited by 
insurer where there was evidence that insurer then knew of the loss. Celina Mut. 
Casualty Co. v. Baldridge. (Ind.) 1421 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(2). The contract. 
665(2)—-Where insurer’s agent, on being requested by applicant to take care of insurance, 
made out application and premium check and thereafter received premium from applicant 
but neglected to forward application and premium to insurer until after loss when by 
insurer’s direction she made out loss report and collected retention premium, finding 
held warranted that there was such meeting of minds as was essential to contract. E 
dence held insufficient to show connivance or collusion between applicant for insurance 
and agent who neglected to forward application and premium to company until after loss. 
Celina Mut. Casualty Co. v. Baldridge. (Tnd.) 1421 
(3). Avoidance and forfeiture. 
665(3)—In action on policy insuring automobile against collision, evidence that plaintiff 
arranged with his brother to take over the automobile from his brother and continue pay 
ments on conditional sales contract held to warrant finding that he was the owner. Celina 
Mut. Casualty Co. v. Baldridge. (Ind.) 1421 
665(3)—-While statements contained in proofs of death of insured on life policy, when unex 
plained or uncontradicted, make out prima facie case. if there is any other evidence in 
record to contradict or explain such statements and show they are incorrect, burden 
shifts back to insurer to sustain its plea in avoidance of policy by preponderance of 
evidence. Sawyer v. Liberty Industrial Life Ins. Co. Inc. (la.) 1226 
665(3)—In action on life policy containing stipulation that, if insured was not in sound 
health on date of policy, insurer might declare policy void. evidence held to justify 
denial of recovery on ground that insured had serious heart affliction on date of delivery 
of policy. Schroeder v. Metropolitan Life Ins. Co. (Mont.) 1248 


665(3)—Plaintiff held not entitled to recover on industrial life policies where plaintiff failed 
to sustain burden of showing, as required by policies. that insured was in good health 
when policies issued and had not attended hospital and had not been attended by physician 
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within two years for any serious disease or complaint. Skripko v. John Hancock Mut. 
Life Ins. Co. (N. Y.) : sai 
665(3)—In action for double indemnity on life. policy, jury’s finding that plaintiff delivered 
to insurer’s agent certain checks as payment on future accruing wan me held against 
weight of evidence. Podgorski v. Prudential Ins. Co. of America. (N. Y. 56 
665(3)—In action on life policy, evidence held insufficient to warrant finding of duplication 
of payments of premium for certain month so as to have kept policy in force until after 
time of cancellation for nonpayment. Knight v, Pilot Life Ins. Co. (N. C.) 1258 
665(3)—In action on life policy wherein insurer relied on defense that policy had lapsed after 
last payment of quarterly premium and plaintiff asserted that last premium payment had 
been semiannual premium, failure of insurer to produce record of premium held to have 
probative value as evidence to be added to evidence of plaintiff. Loyal Protective Ins. 
Co. et al. v. Shoemaker. (Okla.) 1263 
(4). Loss and liability of insurer in general. 
665(4)—In action on fire policy in which insurer claimed explosion preceded fire, finding that 
premises were wholly destroyed by fire and that fire preceded any explosion which occur- 
red held against weight of evidence. Donato v. Granite State Fire Ins. Co. et al. (N. Y.)1370 
(5). —- Life and accident insurance. 
665(5)—In action on life policy upon which no premiums had been paid since insured’s dis- 
appearance, evidence held to support recovery on theory insured had been absent for 
seven years without being heard from, and that he was killed in gambling brawl on day of 
his disappearance. Commonwealth Life Ins. Co. v. Caudill’s Adm’r. (Ky.) 1211 
665(5)——-In action on group disability policy, evidence that insured, railroad section laborer, 
strained back and suffered progressive arthritis, which medical testimony showed would 
become steadily worse, was discharged as unfit, and, until filing of action approximately 
three years after injury, secured only temporary jobs, which he could not fill capably 
because of injury, held to show total and permanent disability warranting recovery. Pete 
v. Metropolitan Life Ins. Co. (La.) 
665(5)—Evidence that insured motorist swerved left to avoid collision with automobile 
ahead, which had stopped without pulling to side, and struck curb on neutral ground throw- 
ing motorist forward, and physician's testimony that he discovered sensitive condition 
in side of motorist’s abdomen and that thereafter her gall bladder duct was found to be 
inflamed, held to establish that insured was injured by “external, violent and accident 
means” by striking steering wheel, so as to permit recovery under indemnity policy. 
St. Paul Mercury Indemnity Co. of St. Paul v. Randel. (Miss.) 1340 
665(5)—Insured’s answer to questionnaire as to date of disability and report of attending 
physician accompanying questionnaire held not conclusive on insured as to date of dis- 
ability in face of otherwise undisputed evidence of continued total and permanent dis- 
ability dating from time of an operation. In action for disability benefits under life 
policy, evidence held insufficient to fix exact date of beginning of disability. Lentz v. 
New York Life Ins. Co. (Mo.) 1245 
In action on death and dismemberment accident policy contracted in Massachusetts, 
evidence that insured, who sustained bullet wound in arm, could not resume work as 
salesman because he could not drive competently or carry brief case and samples, but was 
forced to accept several other positions as salesman, at none of which he was successful 
because of injury, and that he earned less than $100 in three years, held to show that 
insured was wholly disabled from carrying on his occupation. Canney v. Massachusetts 
Bonding & Ins. Co. (N. Y.) 1343 
665(5)—Evidence held to sustain judgments denying insured recovery for disability benefits 
under life policies, on ground insured was not totally and permanently disabled so as to 
prevent him from engaging in usual occupation or performing any work for which he was 
reasonably fitted. Katz v. Massachusetts Mut. Life Ins. Co. (N. Y.) 1257 
665(5)—Evidence which was sufficient to show that insured was totally disabled within life 
policy disability clause defining ‘‘total disability” as disability which wholly prevented 
insured from performing any work, from following any occupation, or from engaging in 
any business for remuneration or profit, warranted insured’s recovery of disability benefits. 
Failure of insured, who was so disabled as to be unable to conduct or render any substan- 
tial and essential service to his grocery business, to make effort to follow any other 
business, held insufficient to show that insured was not totally disabled within life policy 
disability clause. Eisenhauer v. New York Life Ins. Co. (Pa.) 1284 
(8). Payment of premiums. 
665(&8)—Evidence that agent had authority only to take application and send it to insurer, 
who issued policy and returned it to agent to deliver and collect first premium, and 
that agent when representing another insurer did not require insured to pay premiums 
promptly when they became due, and agent did not permit insurance to lapse, held 
insufficient to show waiver of provision that insurer under fire and tornado policy would 
not be liable for loss occurring to property while any note or obligation or part thereof 
given for premiums was due and unpaid. Franklin Fire Ins. Co. v. Clark. (Tex.) 1392 
§ 666. AMOUNT OF RECOVERY. 
666—Insurer by denying all liability for disability payments under group life policy did not 
thereby deprive itself of right to pay installments monthly as provided by terms of 
policy. State ex rel. Metropolitan Life Ins. Co. v. Allen et al., Judges. (Mo.) 1239 
§ 667. CONDUCT OF TRIAL. 
667—In action by trustee on accident provision of life policy, conduct of trustee’s counsel in 
asking witnesses questions concerning policies in other companies, implying that they 
had accepted beneficiary’s proof of accident as sufficient, held prejudicial. Whether mis- 
conduct of counsel is of sufficient importance to require reversal depends wholly upon 
circumstances of particular case. In action by trustee on life policy, wherein insurer’s 
counsel, in argument, stated he was representing other policyholders and protecting 
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assets against unjust claims, reply of trustee’s counsel in argument that such other policy- 
holders would get no benefits either if their cases went the same way, and referring 
to original beneficiary as a lone woman, held prejudicial. Mutual Life Ins. Co. of New 
York v. City Nat. Bank & Trust Co. of Chicago. (U. S.) 1167 
§ 668. QUESTIONS FOR JURY. 
(2). Agency. 
668(2)—Whether insurance broker is agent of insurer and not of insured is fact question to 
be determined from evidence in particular case. 
Co. of Chicago, Garnishee). (Mo.) ce ; 1442 
(3). The contract in general. 
668(3)—Whether alleged letter to insured containing notice of cancellation of automobile 
liability policy for nonpayment of premiums was in fact mailed to insured held for jury. 
Gilbert v. Malan (Central Mut. Ins. Co. of Chicago, Garnishee). (Mo.) 1442 
(4). Avoidance and forfeiture. 
i... Title or interest in, possession of, or incumbrance on, property. 
In action on fire policy on house on state land leased by insured, evidence established 
as matter of law as respects refusal to direct verdict for defendant that insured was not 
sole and unconditional owner in fee at time of loss and that there had been change in 
title or interest or possession, precluding recovery under terms of policy, where evidence 
showed that before fire insured sold lease and improvements for cash and note, secured 
by mortgage on lease and improvements, and executed relinquishment of lease to pur- 
chaser, which was approved by commissioners of land office who executed lease to pur- 
chaser. Fidelity-Phenix Fire Ins. Co. v. Drury. (Okla.) 1374 
668(5)—In action on life policy, plaintiff’s evidence that during grace period, upon inquiry as 
to what plaintiff should do if money came late, insurer’s agent replied that when .money 
came, plaintiff should bring it in and “that is all that will be necessary,”’ and that sub- 
sequently plaintiff was informed that it would be “all right” to “bring it in” after grace 
period has expired, and that thereafter insurer without notice of forfeiture accepted 
premium payment without condition attached, held sufficient to take to jury question of 
waiver of prompt payment of premium. Sullivan v. Beneficial Life Ins. Co. (Utah) 1316 
(8). —~- Payment of premiums. 
8)—-As respects contention, in action on life policy, that general agents were without 
authority to bind insurer by accepting check for premiums postdated beyond grace period, 
evidence that credit was extended by agents personally held sufficient for jury. John Han- 
cock Mut. Life Ins. Co. v. Mann. (U. S.) 1174 
668(8)—In action on life policy, evidence that last premium payment was semiannual pre- 
mium payment sufficient to keep policy in force until death of insured rather than quarterly 


payment as asserted by insurer held for jury. Loyal Protective Ins. Co. et al. v. Shoe- 
maker. (Okla.) ; 


(9). — Increase of risk. 
668(9)—-In suit on fire policy, where insurer contended policy was forfeited because insured 
operated a beer parlor on premises, case held for jury. Shelton v. Great American 
Ins. Co. of New York. (Mo.) 1362 
(19). Toss and liability of insurer in general. 
668(10)—In action on fire policy, whether insured building was total loss was held for jury 
Republic Ins. Co. v. Hale et al. (Tex.) 1385 
(11). —— Life or accident insurance. 
668(11)—-Sporadic employment of insured who had been manager of ice plant at time of 
issuance of group life policy containing provision for payment of disability benefits, at 
about one-third of former salary after attack of pneumonia resulting in abscessed lung 
held not to establish, as matter of law, that insured was not totally and permanently dis- 
abled within meaning of policy. Metropolitan Life Ins. Co. v. Manufacturers Nat 
Bank. (Ga.) ; 
668(11)—As respects direction of verdict, fact that insured washed barrels for thirteen hours 
after doing no work for nearly six months held not to conclusively show that insured, 
who died about eleven months later without again working, was not at time of doing 
work wholly disabled within meaning of group policies providing for disability benefits if 
insured became wholly disabled and presumably prevented thereby from engaging in any 
occupation, since words “wholly disabled” did not mean absolute physical inability to 
perform any labor. Equitable Life Assur. Soc. of the United States v. Robbins. (Okla.) 1267 
(12). —— Suicide. 
668(12)—In action on life insurance policy, excepting risk of insured’s self-destruction, 
evidence held to permit no other conclusion than that of insured’s suicide, so as to entitle 
to directed verdict. Equitable Life Assur. Soc. of the United States v. Guiou et al 
7. 1178 
(14). Notice, proof, and adjustment of loss. 
668(14)—Policy requiring proof of loss to be filed before loss thereunder becomes due and 
payable without specifying time within which such proof shall be submitted requires 
proof within reasonable time: reasonable time being generally question for jury 
Prudential Ins. Co. of America v. Calloway. (Ga.) 1197 
668(14)——-In administratrix’ action on intestate’s life policy, insurer’s motion to dismiss 
should have been granted, where administratrix did not rely upon answer to show that 
proofs of death were furnished, and offered no proof that administratrix complied with 
condition of policy, and there was no proof of waiver. Kane v. Metropolitan Life Ins. 
ce. H. Ye 1287 
(15). Estoppel or waiver. 
668(15)—In action on policy, where plaintiff's instruction hypothesizes facts which unequi 
vocally constitute a denial of liability within time for making proof of loss. provision of 
policy requiring such proof from insured is deemed waived as matter of law, provided 
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iney finds existence of facts hypothesized. In action on collision or upset policy for 
loss of truck which burst into flames immediately after striking tree, instruction held not 
erroneous because it in effect declared that insurer, as matter of law, had waived furnish- 
ing of proof of loss, where facts, which were hypothesized as basis for conclusion that 
insurer had waived necessity for ——— of proof of loss, were mostly not controverted. 
Cova v. Bankers & Shippers Ins. Co. of New York. (Mo.) 
§ 669. INSTRUCTIONS. 
(1). In general. 
669(1)—In action on collision or upset policy for loss of truck which burst into flames imme- 
diately after striking tree, instruction submitting question whether, because of trans- 
action which insured had with another company which issued fire policy to seller of truck 
insured had divested herself of all rights to proceeds of action, held properly refused, 
where insured retained not only leaf title to cause of action, but a substantial inter- 
est in controversy, since interest of such other company was limited to value of insured’s 
outstanding notes, and did not extend to whole loss. Cova v. Bankers & Shippers Ins. 
Co. of New York. (Mo.) . ae Pewsere ; 
(4). Avoidance and forfeiture. 
669(4)—In suit on fire policy providing for forfeiture if insured concealed or misrepresented 
any material fact concerning policy, where insurer contended that insured permitted 3.2 
per cent. beer to be sold on premises in violation of terms of policy, instruction that 
even though jury found insured operated beer parlor on insured property, unless they 
found fire was caused by or because of operation of beer parlor, insurer was not entitled 
to verdict, held error but not ovaindinia where there was evidence showing noncom- 
pliance or breach of policy was only temporary and insurer obtained an instruction in 
practically the same form. Shelton v. Great American Ins. Co. of New York. (Mo.) 
669(4)—In action on collision or upset policy for loss of truck which burst into flames imme- 
diately after striking tree, instruction which submitted defense of “‘other insurance” as a 
bar to recovery held properly refused, where policy sued upon insured only against col- 
lision or upset, while policy taken out by seller of truck insured -“ against fire. Cova v. 
Bankers & Shippers Ins. Co. of New York. (Mo.) j 
(7). Health, or conditions or habits of insured. 
669(7)—In action for disability benefits under group life policy providing that after working 
90 days employee might obtain certificate, charge that purpose of 90-day clause was to 
prevent person who had some disease or trouble from obtaining insurance before expira- 
tion of 90 days held not erroneous as charge that insurer could not raise question of 
disability after 90 days. Metropolitan Life Ins. Co. v. Evans. (Ga.) 
(8). ——— Payment of premiums. 


669(8)—In action on accident and health policy, instruction that failure of insurer to pro- 


duce envelope in which check was mailed was not evidence of anything held error under 
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eee tam Dulberg v. Equitable Life Assur. Soc. of the United States. (N. Y.).1346 


(10). Loss of property or indemnity and cause thereof. 

669(10)—In action on policy insuring against loss or damage directly resulting from col- 
lision or upset for loss of truck which burst into flames immediately after striking tree, 
instruction held not erroneous as permitting recovery of portion of damage attributable 
purely to fire, where instruction required jury to find that fire had resulted as direct 
result of overturning and upset of truck. Cova v. Bankers & Shippers Ins. Co. of New 
York. (Mo.) 

11). Death of or injury to person insured and cause thereof. 

669(11)- e action on life policy, instruction that, if insured disappeared in 1924 and had 
not been heard from despite family’s diligence, jury should find him dead, and that if, 
he died on day of disappearance or following day, jury should find for plaintiff, but 
otherwise for defendant, should be given where no premiums were paid after insured’s 
disappearance. Commonwealth Life Ins. Co. v, Caudill’s Adm’r. (Ky.) 

669(11)—In action for disability benefits under life policy, modification of requested ruling 
that within meaning of policies disease is deviation from healthly or normal condition of 
any of functions or tissues of body, by qualification that “disease” involves interruption 
or disturbance of performance of vital functions, which results in pain or weakness, 
held error, since “disease’ may exist without pein or weakness. Palumbo v. Metro- 
politan Life Ins. Co. (Mass.) : ; ie aaa 

(12). Extent of loss and liability et. insurer. 

669(12)—In action on fire policy where partial loss was sustained, instruction that jury 
should find for plaintiff such sum as they believed from evidence represented reasonable 
cost of restoring or repairing any damage or injury to house caused solely by fire so 
as to put house in substantially as good condition as it was just before fire, amount 
found to be within limits fixed by trial court, should be given. Great American Ins. 
Co. v. Crume. (Ky.) 

669(12)—In action on collision or upset policy for loss of ‘truck which burst into flames 
immediately after striking tree, instruction limiting insured’s recovery to impact damage 
=, and peremptorily denying recovery for that portion of loss which was solely attri- 
butable to ensuing fire, held properly refused. Cova v. Bankers & eee Ins. - 
of New York. (Mo.) . 3 

(13). Notice, proofs, and ediesmmene t fo, 

669(13)—In action for disability benefits under certificate of group insurance, instruction 
that policy required proof of total and permanent disability unless waived by insurer 
by denial of liability and that, if insurer denied liability, jury might consider that as 
waiver of proof of disability, held not error under evidence. Prudential Ins. ce. of 
America v. Calloway. (Ga.) : Pia bali, adi : 


XIX. Reinsurance. 
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XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


§ 695. OFFICERS AND AGENTS. 
695-—Notice or knowledge acquired by local secretary in transaction of matters confided to 
him by fraternal benefit society is imputed to society. Caldwell et al. v. Sovereign 
Camp, W. O. W. (Tex.) 1304 
(B) THE CONTRACT IN GENERAL, 
§ 715. APPLICATION AS PART OF CONTRACT. 
715—Beneficiary of certificate in mutual life insurance association is bound by conditions 
stated in application therefor and in by-laws of assocfation, since application and 
by-laws are parts of insurance contract. National Aid Life Ass’n v. Gregory. (Okla.) 
§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 718 EXISTING PROVISIONS. 
718—Beneficiary of certificate in mutual life insurance association is bound by conditions stated 
in application therefor and in by-laws of association, since application and by-laws are 
parts of insurance contract National Aid Life Ass’n v. Gregory. (Okla.) 1261 
§ 730%. ACTIONS FOR BREACH OF CONTRACT. 
730%—Where complaint alleged cause of action for fraudulent cancellation of life policy 
and cause of action for wrongful retention of premiums and refusal to pay cash surrender 
value of policy, rulings of trial court requiring insured to proceed as if case were one 
cause for fraudulent breach of contract, and permitting insured to prove elements 
of damage alleged in both causes of action, held not error. In action for fraudulent 
cancellation of life policy, whether insurer committed act or omission sufficient to con- 
constitute fraud or warrant inference of fraud so as to authorize punitive damages held 
for jury. In action for fraudulent cancellation of life policy, jury could pass on question 
of punitive damages. In action for fraudulent cancellation of life policy. refusal to set 
aside verdict for $1,500 punitive damages held not abuse of discretion. [Latta v. 
Sovereign Camp, W. O. W. (S. C.) 1286 
(Dp) FORFEITURE OR SUSPENSION. 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 750 DEFAULT AS GROUP OF FORFEITURE IN GENERAL. 
750—-Under new certificate of life insurance issued June 13, 1929, in substitution of prior 
certificate issued May 1, 1926, providing for automatic premium loans and _ extended 
insurance values after 36 monthly payments, provision that nonforfeiture values should 
be computed as if certificate had heen issued May 1, 1926, held to govern basis of comput 
ing amount due and whether computation should be made, and hence payment of 36 
monthly payments on new certificate was not required as condition precedent to right of 
member or beneficiary to nonforfeiture values provided in certificate. Wilson v. Sov 
ereign Camp, W. O. W. (Ky.) 1214 
755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(3) Demand, acceptance, and retention of assessments. 
755(3)—-Insurer’s receipt and retention of past-due premium generally constitutes recognition 
of reinstatement of insured and of continued validity of insurance. Fraternal benefit 
society which failed to return past-due monthly assessment collected from insured by 
local financial secretary without requiring payment of assessments for subsequent months 
waived delay in payment and could not include period prior to date of payment as part of 
period of insured’s suspension for purpose of requiring certificate of good health as con 
dition to reinstatement, notwithstanding provision of constitution that retention of assess- 
ment paid after suspension did not constitute waiver. Caldwell et al. v. Sovereign Camp, 
W. 0. W. (Tex.) 1304 
(4). Custom and course of dealing. 
755(4)—Insured’s failure to pay premiums and dues within time required by by-laws of 
beneficial association and failure to make delinquent payment of all such arrears in pre- 
miums and dues to proper official of local lodge held not to relieve association from 
liability on life benefit certificate, where association had over five-year period accepted 
delinquent payments of premiums and dues and had acauiesced in their collection by 
improper local officer Grand Lodge Colored Knights of Pythias of Texas v. Carter — ‘. 
et al (Tex.) 1307 
758. REINSTATEMENT 
763 — WATVER OF OBJECTIONS. . 
Insurer's receipt and retention of past-due premium generally constitute recognition of 
reinstatement of insured and of continued validity of insurance Caldwell et al. v . 
Sovereign Camp. W. O. W (Tex.) 1304 


RENFFICTARIES AND BENEFITS. 


*) 
772. DESIGNATION OF BENEFICIARY. 
775. — BY WILL. : 
Where the constitution and by-laws of a beneficial association made no definite provision 
for beneficiaries but provided that, when a will was left, the members’ wishes should be 
adhered to, a member had a right to dispose of a death benefit by will. Frey v. Paul ones 
(Pa.) é 
§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. _. : 
790—Provision in fraternal organization’s constitution for charity fund, out of which might 
be donated sum of $1 to $300 on member’s death to some one suggested by. member dur- 
ing lifetime of his membership, held not to create obligation of organization to widow 
designated by member as his beneficiary upon which action could be maintained, in view 
of further constitutional provisions that charity fund was not insurance endowment fund a 
Smith v. Most Worthy Eureka Grand Lodge. (Ta.) 12 
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(F) ACTIONS FOR BENEFITS. 


§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 
815(1)—Petition by widow of member of fraternal organization was subject to exception of 
no cause of action for failure to show that member was, in respect to payment of dues, 
in “good and regular standing.” Smith v. Most Worthy Eureka Grand Lodge. (La.) 
§ 816. EVIDENCE. 
§ 817. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—In action against benefit society by beneficiaries under original certificate which 
insured had exchanged for paid-up certificate at time when insured was allegedly mentally 
incompetent, plaintiffs had burden of overcoming presumption of sanity by showing that 
insured lacked sufficient reason to enable him to understand nature and effect of his act. 
Kaleb et al. v. Modern Woodmen of America. (Wyo.) 1332 
§ 818. ADMISSIBILITY. 
(1). In general. 
818(1)—-In action by widow of deceased member of fraternal organization for amount alleged 
to be due her as member’s beneficiary from organization’s charity fund, admission of 
organization’s constitution and by-laws held proper where organization was governed 
entirely by constitution and by-laws. Smith v. Most Worthy Eureka Grand Lodge. (La.).1223 
818(1)—In action against benefit society, evidence that two of three beneficiaries under 
original certificate, which insured exchanged for paid-up certificate at time when insured 
was allegedly mentally incompetent, consented to such exchange, resulting from negotia- 
tions in which beneficiaries participated, held admissible as tending to show that bene- 
ficiaries then believed that insured was competent. Kaleb et al. v. Modern Woodmen of 
America. (Wyo.) ‘ 
(3). Forfeiture of certificate. 
818(3)—-In action for death benefits, admitting check mailed by member’s granddaughter to 
subordinate lodge of benefit association held not error under evidence that check was 
procured to pay certain dues and was received and cashed by secretary duly authorized to 
receive dues. Dotson et al. v. Dye et al. (Ind.) 1202 
§ 819. WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—In action against benefit society, finding that insured was mentally competent when, 
after sharp increase in premium rates, he elected to exchange original certificate for 
paid-up certificate for less than one-fourth of original amount, held supported, notwith- 
standing evidence that insured was about 76 years old and had poor hearing and sight 
and was suffering from cario-nephritis and senile dementia. Kaleb et al. v. Modern 
Woodmen of America. (Wyo.) 
(2). Matters of avoidance and forfeiture. 
819(2)—-In action for death benefits, evidence that granddaughter accompanied benefit asso- 
ciation’s member to bank and procured cashier’s checks for dues and mailed check dated 
February 15th to subordinate lodge’s secretary, who received check, which was paid on 
March 15, held to sustain finding that member was not delinquent in payment of dues 
for second quarter of year, as against contention that purpose of check was merely to 
reimburse secretary for antecedent cancellation of premium stamp on January 31st. 
Dotson et al. v. Dye et al. (Ind.) 1202 
§ 824. CONDUCT IN GENERAL. 
§ 825 - QUESTIONS FOR JURY. 
(2). Avoidance for forfeiture. 
825(2)—In action for death benefit under fraternal insurance certificate, evidence of waiver 
of time for payment of premium, including testimony of secretary-treasurer of insurer's 
local lodge, which contradicted witness’ testimony at former trial tending to show waiver, 
held for jury. Waites v. Brotherhood of Maintenance of Way Employees. (S. C.) 1287 
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